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INTRODUCTION

VidAngel's overarching defense is thashould be entirely exempt from
“liability under any provision®sf the Copyright Act” because it filters. Opp. 15.
That is absurd. VidAngel's torturedading of the Family Movie Act (“FMA”)
contradicts the law’s plain language andpaiat legislative history, and requires a
finding that Congress, in passing a narrow exemption, intended to upend the
Copyright Act entirely. IVidAngel were right, thenray service could rip, copy
and stream content from DVDs and Bly-discs (“Discs”) with impunity—simply
by offering users the option to filter out meseconds of that content. Relying on i
sweeping interpretation of the FMA, Vid§el argues the Court should allow it to
continue to rip Discs, anthen copy and stream Plaiiféi works to an active user
base of nearly [100,000] (and growing).

The case for injunctive relief is overwheng. VidAngel’s violations of
§8§ 106 and 1201 are clear, andéigal defenses are meritl€sall of the equitable
factors weigh decisively for an injunction. Courts consistently hold that
unauthorized streaming services like VidAngel cause imnmediad irreparable
harm to copyright ownersSee, e.g., WPIX, Inc. v. ivi, In6é91 F.3d 275, 286 (2d
Cir. 2012);Am. Broad. Cos. v. Aereo, In@014 WL 5393867, at *27-28 (S.D.N.Y.
Oct. 23, 2014)Warner Bros. Entm’t Inc. v. WTV Sys., 824 F. Supp. 2d 1003,
1012-14 (C.D. Cal. 2011) Zediva). VidAngel's argument that Plaintiffs waited
too long to sue for an injunction contradi®inth Circuit authority and the facts.
Arc of Cal. v. Douglas757 F.3d 975, 990-91 (9th Cir. 2014).

VidAngel's attempt to portray itself as a victim is belied by VidAngel's
strategy of seeking forgiveness inste@germission. VidAngel ripped and
infringed content, in the words of its CERIy. Harmon, to get “a lot bigger” before

trying to “get licensing from Hollywood.’Ehler Decl. Ex. DD at 366. In other

! Unless otherwise noted, all statutoites are to 17 U.S.C.; all emphases are

added; and quotations and citatiamghin quotations are omitted.
-1-
878 - REPLY IN SUPPORT OF PRELIMINARY INJUNCTIOI
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standard definition (SD) and not high défion (HD) resolution, but ove ]fo
VidAngel's users choose SD over HBeeEhler Decl. Ex. Z at 296.
-2-
879 - REPLY IN SUPPORT OF PRELIMINARY INJUNCTIOI

words, VidAngel deliberately violated Pl4iifis’ rights to have better leverage in
negotiating for licenses. Meover, despite VidAngel'sontrary insinuations,
VidAngel did notask Plaintiffs to discissa streaming license undifter this lawsuit.
And even that request was a transpaatieimpt to create evidence for opposing th
motion or supporting VidAnds baseless antitrust counterclaim. In arguing aga
an injunction, VidAngel asks the Cauo reward its deceitful tactics.

Contrary to VidAngel’s rhetoric, Plaintiffs are not trying to stop lawful
filtering. This case simply is not abotltdring. Plaintiffs’claims are aimed at
VidAngel's unauthorized andlidgal ripping, copying and streaming to the public
Plaintiff's copyrighted works. The lggnate streaming services with which
VidAngel claims to competall have licenses from copyright owners for the work
they stream. VidAngel does not, and thetfthat it offers filtering in connection
with its streaming service does nothing to esecthe need to obtain such licenses.
Notably, VidAngel omits to tell the Courtahanother filtering service, ClearPlay,
has continued to operate fmore than a decade since thMA was passed, or that
it offers filtering to Google Play users who access authorized streams from Go¢
Play’s licensed service A company that wants tdter lawfully does not have to
violate the DMCA and infringe copyright to do so.

ARGUMENT
l. THE FMA PROVIDES NO DEFENSE FOR VIOLATING THE DMCA
OR PLAINTIFFS’ EXCLUSIVE REPRODUCTION AND PUBLIC
PERFORMANCE RIGHTS

A. VidAngel's Argument Contradicts The FMA'’s Clear Language

to copy movies and TV shows, or toestm them. Rather, the FMA exempts only

2 Bennett Decl. Ex. A (ClearPlay users @pply filters to content streamed on
computers or on their televisions, using Google’s Chromecast, Apple’s Air Play
an HDMI cable). VidAngetlistinguishes ClearPlay part because it offers only

16-CV-04109-AB(PLAX)

The FMA does not authorize a party thlers to circumvent access controls
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580 - REPLY IN SUPPORT OF PRELIMINARY INJUNCTIOI

the act of “making imperceptible . . . litad portions of audio or video content.”
§ 110(11)° VidAngel's argument is impossible to square with the FMA's text.
First, the FMA does not address DM@#lations or create an exemption
through silence. The FMA is clear thiaprovides a defense only to § 106 rights,
which are different from § 1201 right3.he latter impose a prohibition on
circumvention of access control measurdé€ongress intended the FMA to excus

a DMCA violation, it wouldhave said so. In fact, Congress considered explicitly

Register of Copyrights told it that doisg was unnecessary since, as a rule,
statutory exceptions to 8§ 106 rights do not apply to § 18&EHearing on H.R.
4586, Serial No. 94 at 84, 89 (Jukig 2014) (RJIN Ex. E at 236, 241).

Second, VidAngel is wrong that the FM&Xpressly providéghat VidAngel
can ‘transmit performances of movies as loag “a fixed copy of the altered
content is not created.”"Opp. 12 (emphasis VidAngel's). The FMA provides an
exemption only for the narrow act of “making imperceptible” portions of an
audiovisual work during a performancesoefch work. Nothing in the language
authorizes the performance itself or topying of those works. The acts of
publicly performing (transmitting) and comg copyrighted works are different (an
fundamental) rights of a copyright owndf.Congress had intended to limit the

reproduction or public performance rightsyiuld have said expssly that copying

whether filtering that did not result in the creation of a fixed copy infringed the
exclusive rights to create derivative wer&nd distribute copies. H.R. Rep. 109-
33(1) at 6-7, 69-72 (Minority Views) (@r. 12, 2005) (RJIN Ex. K at 483-85, 500-
02) This case, in contrast, does myblve either of those rights.

* VidAngel does not comply with the FMrequirement thamo altered copy be

fixed. As Plaintiffs demonstrated, aWttAngel does not dispute, altered portions
of Plaintiffs’ movies are [ked—I.e., copied—to servers and stored there for up t
24 hours]. Schumann Decl. 11 11-12; M&#t.n.11. VidAngel argues that it does
not fix “complete” copiesOpp. 15-16, but the FM#orbids the copying of any
“altered version,” which does not haiebe the entirety of the work.

-3-

16-CV-04109-AB(PLAX)

stating that the FMA would not be a defernis an anti-circumvention claim, but the

® Congress intended the FMA to resolve disputes in then-pending litigation about

e
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581 - REPLY IN SUPPORT OF PRELIMINARY INJUNCTIOI

and transmitting works are exemptaevhdone by a service that filters.
VidAngel argues that it streams fronuthorized copies” because it uses
“authorized (not bootlegged) copies diysical discs” from ‘e legal market.”
Opp. 13. This is irrelevant becaus&Xngel has no right to stream Plaintiffs’
content at all. In any event, VidAngelargument is wordplay. The Disc that
VidAngel acquires contains an auttzed copy. When VidAngel illegally

circumvents access-controls and copmstent from the Disto a computer or

Capitol Records, LLC v. ReDigi In@34 F. Supp. 2d 640, 649-50 (S.D.N.Y. 2013
(“the reproduction right is necessarilypiicated when a copyrighted work is
embodied in a new material object”). Atiee new copy that \dAngel makes, and
“from” which it streams to thousands of usersjasauthorized.

Third, VidAngel’s interpretation of the FMA is foreclosed by the statute’s
savings clause, which directs that cowsttall not construe the FMA “to imply
further rights under section 106..or to have any effect on defenses or limitation
on rights granted under any other sectiohTitle 17. 8§ 110 (last sentence).

B. The FMA'’s Legislative History Makes Clear That The Statute
Does Not Immunize VidAngel's Conduct

Recognizing that the FMA'’s text does not support its argument, VidAngel
relies overwhelmingly on selected portiafdhe FMA'’s legislative history that
speak generally about filtering. (VidAnggtes to the history 39 times, while citing
the text just four times.) There is r@ason to resort to legislative history when
statutory language is unambiguoudnited States v. Gonzaleés20 U.S. 1, 6 (1997)
The FMA is unambiguous: it exempts fiitgg, but not circumventing, copying or
publicly performing. But even if thed@rt finds the FMA ambiguous, the history
proves VidAngel's reading of the FMA is wrong.

First, the on-point legislative historgeld not be more dact in addressing

the concrete claims at issue ahdwing the FMA is not a defense here:

-4-
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server, VidAngel creates a n@wopy. This copying violates the reproduction right.
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circumvention provisions of seott 1201 of title 17.” 150 Cong. Rec.

history “does not evince a clear intéatprohibit VidAngel from decrypting
DVDs for the purpose of accessing a diskilter.” Opp. 16-17. The history
in fact shows VidAngel's defense tioe DMCA violation is meritless: “It
would not be a defense to a claim of violation of section 1201 that the
circumvention is for the purpose aigaging in the conduct covered by this
new exemption in section 110(11).” 160ng. Rec. at S11853 (RJIN Ex. G
269).

o Public Performance Violation: “[A]n infringing transmission of a
performance to a household [is] mehdered non-infringing by section
110(11) by virtue of the fact that limdeportions of audio or video content o
the motion picture being performade made imperceptibled.

Plaintiffs pointed to these and similar quaias from the legislative history. Mot.

14-15, 22. VidAngel ignores them. Tlegislative history that VidAngel quotes

simply does not address the issues that actually matter in this case.

Second, VidAngel argues that because movie streaming services such a

FMA to allow filtering services to circument DVD protections in order to copy

movies to computer servers and make filtesgdams to users. Opp. 17. Nothing

that FMA does not protect a servicatlcircumvents in order to filter.
C. VidAngel's Interpretation Of Th e FMA Leads To Absurd Results
“[llnterpretations of a statute whichould produce absurd results are to be
avoided if alternative intpretations consistent with the legislative purpose are
available.” Griffin v. Oceanic Contractors, Inc458 U.S. 564, 575 (1982). If
VidAngel were right that the FMA compbdy exempts a party from liability under
-5-
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o DMCA Violation : The FMA“does not provide any exemption from the anti

S.11852-01 at S11853 (Sen. Hatch) (RIN Ex. G at 269). VidAngel asserts th

At

5

iITunes, Netflix and Hulu did not exist in 2005, Congress must have intended for the

n

the statute or legislative history supports this position. And the history makes ¢lear
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Title 17,seeOpp. 12, practicallyanystreaming service could avaad liability for
infringement and circumvéion merely by following VidAngel’'s sham “buy-
sellback” model and allowing its customé&nschoose to filter out a snippet of
content. A service need not even filteeXsviolence, [or] profanity” to qualify for
the FMA. SeeOpp. 5. The statute is “contentutial.” H.R. Rep. 109-33(1) at 6
(RJIN Ex. K at 483). Thus, under VidAngeihterpretation, a service could filter
only a movie’s credits (as VidAngel didgslitigation, and says it will do again,
Mot. 11), or an even smaller portion afntent, and circumventopy and stream at
will. Congress, in creating a limitede@xption for making content imperceptible,
did not intend to create such a massive loophole in the law.

Il VIDANGEL'S NON-FMA DEFE NSES ARE MERITLESS

A. VidAngel Has No Defeng For Its DMCA Violation

VidAngel admits that it bypasses ar@moves the technological protection
measures on Plaintiffs’ Discs. Od®; Meldal Decl. § 40. VidAngel
euphemistically calls this “re-forrtteng.” Opp. 17. The DMCA calls it
circumvention, and the statute makeslégal. 8 1201(a)(1)(A) (prohibition),
(@)(3)(A) (definition). VidAngel canot excuse its DMCA violation.

First, VidAngel is wrong that the purported purchase of a Disc conveys
authority to decrypt the Disc to view it @mother platform. Opp. 17. Courts have
repeatedly rejected this argument: “[T]he purchase of a DVD does not give the
purchaser the authority of the copyrt holder to decrypt CSS.321 Studios v.

seeUniversal City Studios, Inc. v. Corleg®73 F.3d 429, 444 (2d Cir. 2001) (same
Second, VidAngel is wrong that it has exemption from the DMCA becaus

VidAngel enables “space shifting.” Opp7. There is no DMCA exemption for

space shifting—a point that VidAngel &l$ admits only six pages earlield. at 10-

11. VidAngel's argument is particulartiisingenuous because the Librarian of

-6-
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Congress and the Copyrighffice have repeatedlyeclinedto adopt the exemption
VidAngel's seeks. Only lastear, the Register again “recommendgdinstthe
adoption of a proposed exemption, on the grabatithe law of fair use, as it
stands today, does not sanction broad-based space-shiftiogmat-shifting.” 80
Fed. Reg. 65944-0dt 65960 (Oct. 28, 2015).

Third, VidAngel is wrong that a DMCAnjunction “essentily” operates as a
prior restraint. Opp. 18. The DMCa&uthorizes, and courts routinely grant,
injunctions to halt circumveion violations. 8§ 1203(b)(IMDY Indus., LLC v.
Blizzard Entm’t, Ing 629 F.3d 928, 953-54 (9th Cir. 201821 Studios307 F.
Supp. 2d at 11050verstreet v. United Brotheolod of Carpenters and Joiner$09
F.3d 1199 (9th Cir. 2005), wéh VidAngel cites ascf.” authority, Opp. 18, has
nothing to do with the DMCA or this case.

Fourth, VidAngel's expert, Sigurd Medtlargues that CSS, AACS and BD+
are not effective access-control measilesause illegal software—such as the
AnyDVD HD software VidAngel uses—topiDiscs is readily available on the
Internet. SeeMeldal Decl. § 12. Dr. Melda$ not permitted to make legal
argumentsCrow Tribe of Indians v. Racicdd7 F.3d 1039, 1045 (9th Cir. 1996)
(“[e]xpert testimony is not proper for issuafslaw”), and in any event, courts have
uniformly rejected this argumerg21 Studios307 F. Supp. 2d at 1095 (“this is
equivalent to a claim that, since it is g&s find skeleton keys on the black market
a deadbolt is not an efttive lock to a door”)Realnetworks, Inc. v. DVD Copy
Control Ass’'n 641 F. Supp. 2d 913, 932 (N.D. C2009) (same). CSS, AACS anq

> VidAngel incorrectly asserts that Daferrilli told the Supreme Court at the
Groksterargument that his movie studaod record company clients “agreed that
space shifting is legal.” Opp. 17. He actually said th#é[record companiesny
clients, have said, for some time now ... that it's perfectly lataftake a CD that
you've purchased, upload it onto your congruput it onto your iPod.” RJIN Ex. B
at 53 (Tr. ofMGM v. GrokstelOral Argument at 12)CDs are not protected by
technological protection measures; DVDs &hatray discs are, and thus are subjg
to the protections of the DMCA's anti-circumvention prohibition.

-7-

584 - REPLY IN SUPPORT OF PRELIMINARY INJUNCTIOI

16-CV-04109-AB(PLAX)

aCt




© 00 N OO O b~ W N PP

N NN DN DNDNDNNNRR R R R R B B B
W N o 0B W N EFPF O © 0N O 0 N WDNRFLP O

>

585 - REPLY IN SUPPORT OF PRELIMINARY INJUNCTION

BD+ all effectively control access “in tleedinary course of [their] operation,”
which is all the DMCA requires. § 1201(a)(3)(BRealnetworks641 F. Supp. 2d at
932 (CSS)Adv. Access Content Licensing Adm’r, LLC v. ShiEn 14-CV-1112

(VSB), Dkt. No. 87 at 4-5 (S.D.N.Y. Mat6, 2015) (AACS) (RIN Ex. A at 9-10).

B. Vi_dAngeI Cannot Defend Its Infringement Of The Reproduction
Right By Calling Its Copies “Intermediate” And “Personal”

VidAngel does not dispute that it copies Plaintiffs’ movies from Discs to
computer servers. Ehler Decl. Ex. EE 38:1-4; Schumann Decl. 11 40-42. That
violates Plaintiffs’ reproduction rightReDigi 934 F. Supp. 2d 640, 649-50.

VidAngel instead tries to defend i®pying by calling itintermediate,” a
concept that has no application hergopO10. VidAngel uses its unauthorized
copies to make unauthorized strearSshumann Decl. 1 40-42; Supp. Schumann
Decl. 1 21. There is nothing “intermediatibout VidAngel's coms. The cases on
which it relies are completely inappositéwo of them hold that a defendant may
have a defense of fair use to an infringetnclaim when it makes copies of another
party’s copyrighted computer software for the sole purpose of discovering
functional, non-copyrightable elementstioat software that are required for the
defendant’s product to inteperate with that softwafeSony Computer Entm't, Inc
v. Connectix Corp.203 F.3d 596, 606 (9th Cir. 199®ega Enters. Ltd. v.
Accolade, Inc.977 F.2d 1510, 1522 (9th Cir. 1992)MG Recordings, Inc. v.
MP3.com, InG.92 F. Supp. 2d 349, 351 (R.D.N.Y. 2000), makes clear trabny
andSegaprovide no defense for making permanent copies of works to servers in
order to stream performances to custom&ese alsdreDigi 934 F. Supp. 2d at 650
(rejecting ReDigi’'s argument that it simply “migrates a file” when it creates new
copies of works upon upload and download).

VidAngel also insists it makes “persdmapies” and says such copies are

® The third case VidAngel citeskelly v. Arriba Soft Corp.336 F.3d 811 (9th Cir.
2003)—nhas nothing to do with sutintermediate” copying.

-8-
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immune from infringement. No case holdattmaking “personal copies” of movie
is fair use or otherwise lawful. And oonéthe cases that VidAngel cites holds
exactly the opposite: “there is as yetgemerally recognized right to make a copy
of a protected work, regardless offiismat, for personal noncommercial use.”
United States v. Elcom Ltd203 F. Supp. 2d 1111135 (N.D. Cal. 2002) (cited
Opp. 11). And, there is nothing “persérabout the copie¥idAngel makes.
VidAngel makes four master copies dés (differing in resolution) from a single
Disc, and then streams from those mafies to thousands of different paying
users. Supp. Schumann Decl. 1 21224Ehler Decl. Ex. EE Tr. 90:18-22.

C. AereoProvides No Defense To \dAngel’s Infringement Of
Plaintiffs’ Public Performance Right

VidAngel ignores on-point precedentaslishing its infringement of the
public performance rightSeeMot. 17-18. VidAngl instead misreadsmerican
Broadcasting Cos. v. Aereo, Ind@34 S. Ct. 2498 (2014), to argue that VidAngel
makes private performances because gsa$purchase[]” Discs. Opp. 11.

VidAngel's Aereodefense fails because ithased on gimmickry—calling
what obviously is a rental sece a “buy-sellback” service—armkereomakes it
clear that a service like VidAngel cannot use gimmickrgreate loopholes in
copyright law. The SupreenCourt rejected Aereo’s arguments that it transmittec
“private” performances because it tran$ed broadcast progms from separate
copies captured from thousands of individaatennae. The Court held that Aerec
“behind-the-scenegthechanisms made no diffexee to “Congress’ regulatory
objectives,” “Aereo’s commercial objecay or “the viewing experience.See
Aereq 134 S. Ct. at 2508-09.

The same substance-over-form analgsisipels the conclusion that “buy-
sellback” is a sham: thdleged “buyer” does not contrthe Disc that VidAngel
supposedly “sells” him or her; VidAngel doaot stream a performance to the use

from his or her “copy”; VidAngel actively encrages users to tredile service as a

-9-
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rental; and VidAngel's users treat it as a abnivith only [four] of out of more than
[1.5 million] purported “sales” resulting in theansfer of a DiscMot. 7-9, 20. Mr.
Harmon himself admitted that “buy-sellbadk”just VidAngel’s “creative way” to
offer “the value of a Redbox whileasting buttoned up tgally,” and that
[“VidAngel is NOT a disc sevice”™—i.e., it does not dkeDiscs—but instead “is a
streaming service.”] Ehler Decl. Ex. DD at 3@6;Ex. W at 234. Tellingly,
VidAngel does not respond &my of this evidence in its Opposition.

VidAngel insists that its service fallsithin the Court’s dicta stating that the
analysis of the public performance right might be different with a different type pf

service, such as one that allows userseoeive performances their capacities as

U

owners or possessors of the underlyingksd analogous to a car owner getting it
keys back from a valet parkeAereq 134 S. Ct. at 2510. The Court explained that
the valet analogy would not apply to a seevyilike Aereo’s, wherthe users lacked
a “relationship to the work[]” prior to dealing with the servidd. VidAngel
likewise falls outside the dicta because iterasalso have no “prior relationship” to
the movies before coming to ViaWel's service to stream them.

VidAngel also argues th#@tereoholds it is not infringement if “the user of a
service pays primarily for something otliean the transmission of copyrighted
works.” Opp. 11. The Supreme Court adijusaid that it “ha[d] not considered”
that question.Aereq 134 S. Ct. at 2511. And, amy event, VidAngel's users do
not pay “primarily” for something other thatreaming Plaintiffs’ works. Without

the streamedontent VidAngel's service has no valu&eeEhler Decl. Exs. A, B.

" VidAngel incorrectly accuses Plaintiftg trying to force users to “be charged
twice’—once for the sale & Disc, a second time forsleam—in order “to watch
a movie once.” Opp. 11. Plaintiffs ask fw such thing. VidAngel decided to run
its service by buying copies of movies Discs and then streaming performances
from server copies. Reproduction and lpuperformance are two different rights
under the Copyright Act, and copyright n&rs are entitled to compensation for th
exercise of each right. (That Is why, Borample, Netflix pays for the DVDs it use$
for its mail-order businessnd separately for the right siream the same movies.)

-10-
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D. VidAngel's Unauthorized Conduct Is Not Fair Use

to a DMCA violation. SeeMot. 15-16. VidAngel does not meet its burden of

showing the fair use defense likely wabkcuse VidAngel's copying and streaming
of Plaintiffs’ works. Perfect 10, Inc. v. Amazon.com, |08 F.3d 1146, 1158 (9th
Cir. 2007);seeMP3.com92 F. Supp. 2d at 351 (service’s conduct, not that of its

any fair use factor weighs in its favor.

Factor One: VidAngel'suse is not transformative VidAngel argues that,
because its users must select at leasfitiae VidAngel's copying and streaming
are transformative. Opp. 19-20. Not s8adAngel uses Plaintiffs’ movies and TV
shows for their intrinsic purpose, just likglines and networks do when they shoy
edited versions of Plaintiffs’ worksVidAngel’'s customers recognize they can
watch a full work with minimal filtering.SeeBennett Decl. Ex. Gd at 20 (“Even a
single word is good enough to then wathe movie. Beats Redbox all day.”).

Numerous cases (discussed in Plairitfstion) make it clear that VidAngel
uses Plaintiffs’ works for their intrinsjgurpose, not for transformative use. Mot.
23-24. VidAngel ignores all of these except@ean Flicks of Colorado, LLC v.
Soderbergh433 F. Supp. 2d 1236, 1241 (D. Ca2006), which rejected a filtering
service’s fair use defense where “the gdite a small percentage of most of the
films copied and the use is cleafty commercial gain.”VidAngel callsClean

Flicks “inapposite” because that service had noA-tieéfense. Opp. 22. Thatis a

Customers of legitimate streaming servjdeswvever, pay one charge to watch the
movie through that service. ClearPlay onsérs who want to use filters on top of
an authorized stream pay only once—itmoGle Play—to watch the movie; they p3
ClearPlay separatefyr filtering. SeeClearPlay, “Filtering & Streaming Together”
available athttps://try.clearplay.com/streaming-sign-up/idAngel is wrong that
Congress did not intend for users to pafilter: ClearPlay, whose service the

paid separately for DVDihey wished to watchSeeHearing on H.R. 4586 at 2
(RJIN Ex. E at 154).

-11-
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It is settled law, and VidAngel does nosplute, that fair use is not a defense

users, must meet burden for fair use def@néndeed, VidAngel does not show that

legislative history expressly cited, chargesirs for its filtering service, while users
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distinction without a difference. The FVhas no effect on the fair use defersse
8 110 (last sentence), and in any éwsidAngel has no FMA defense eitheClean
Flicks and Plaintiffs’ other authority shofactor one weighs for Plaintiffs.

Factor Two: Plaintiffs’ works are athe core of copyright protection.
VidAngel's argument that “this factor fakefair use” because Plaintiffs already
published their works, Opp. 20, is wronghe law is clear that motion picture
content—whether or not published—is “creatin nature and thu#[s] squarely
within the core of cpyright protection.” Elvis Presley Enters., Inc. v. Passport
Videqg 349 F.3d 622, 629 (9th Cir. 2003).

Factor Three: VidAngel copies aland publicly performs nearly all, of
Plaintiffs’ works. Even with filters, VidAngel is copying entire works and
streaming nearly complete versions—tleat of Plaintiffs’ works by any measure
Id. at 630. This factor weighs for Plaintiffs.

Factor Four: VidAngel directly intereres with the market for Plaintiffs’
works VidAngel argues that it does not hatine market for Plaintiffs’ works
because “filtered movies are not a substitdior Plaintiffs’ works. Opp. 21.
VidAngel is wrong because the evidenbews its offerings are substituting for
authorized streams of Plaintiffs’ work&hler Decl. Ex. I, Bennett Decl. Ex. D.
VidAngel originally asserted that “[o]vé®2 percent of VidAngel customers would
not watch those movies without filtering,’pP. 21, but later filed an errata droppin
that number t®&1% Dkt. 76. Taking VidAngel ats (unexamined) word on this
(VidAngel refused Plaintiffs’ repeatedqeests for the actual survey data),
VidAngel admits that nearligalf of its customers would watch the exact same
movie without filters> Moreover, these numbers only account for VidAngel. The

relevant question on factor four is “whether unrestrictedveiddspread” streaming

® Even VidAngel's errata is erroneous. eTérrata states that “[o]ver 51% of its
users would not watch unfiltered content unaley circumstances.” Dkt. 76 at 1,
21. In fact, the survey instrumetiké VidAngel's Opposition) asked whether the
user would have watched tparticular movie withoutilters. Bennett Decl. Ex. E.

-12-
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by other services mimicking VidAngelould “substantially agderse[ly] impact”
Plaintiffs’ potential market opportunitie€Campbell v. Acuff-Rose Music, In610
U.S. 569, 590 (1994). The answer obviously is yes.

VidAngel also is off-base arguing thiét unauthorized use “[ijncreases
[Plaintiffs’] [s]ales.” Opp. 21.To be clear, VidAngel doa®t purchase a Disc for
every individual customer to whom it streams. VidAngel instead purports to ha
its vault a Disc for every user who,aparticular moment, has obtained access td
the content. Once a user liseback” their access (i.e.,ttens the rental), the Disc

becomes “available” again MidAngel's system for a diff@ent user. On average,

one Disc containing that titfe.Harmon Decl. § 61. This means if VidAngel buys
100 Discs of new releases, VidAngel willeuthose 100 Discs to justify streams of
the same title to [1,600] different useBuying one Disc for multiple users helps
VidAngel's bottom line, not Plaintiffs’.

More important, VidAngel's purported “help” to Plaintiffs is entirely
irrelevant as a legal matteCourts have roundly rejected the argument that an
infringing use is “fair’” because the uséegledly generates incremental income for
the copyright owner: “Ay allegedly positive impadf defendant’s activities on
plaintiffs’ prior market in no way frees fndant to usurp a further market that
directly derives from reproduction ofetplaintiffs’ copyrighted works.””A&M
Records, Inc. v. Napster, In@39 F.3d 1004, 1017 (9tir. 2001) (quoting
MP3.com 92 F. Supp. 2d at 353} Jlean Flicks 433 F. Supp. 2d at 1242 (same).

VidAngel fails to show it likely will prewil on any fair use factor, much less

that its defense likely will succeed. Adictors weigh decisively for Plaintiffs.

° Mr. Harmon'’s declaration provides thiatio only for new releases. Based on thg
limited discovery thus far, a conservaigstimate of the ratio for all VidAngel
offerings is, for every Disc, around [19-20estming sessions]. Beett Decl. § 7.

13-
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E. VidAngel's Antitrust Allegat ions Provide No Defense

VidAngel asserts that Plaiffs have conspired to putout of business. Opp.
18; Harmon Decl. 11 14-16, 45-60. Thisiismokescreen to divert attention from
VidAngel's unlawful conduct?

First, VidAngel incorrectly asserts that Plaintiffs (and other motion picturg

studios) are parties to an agreement whth Directors Guilebf America (“DGA”)

filters. Opp. 7; Harmon Decl. { 48. TB&A Agreement is publicly available, ang
it does not set forth any such prohibition.

Second, VidAngel alleges that Plaintitiad other “studios” directed Google
and other licensees not to do business WitiAngel. Opp. 7Harmon Decl.  49.
Mr. Harmon, however, admitted lais deposition that VidAngel ham evidence
that any Plaintiff directed Google or anyone else not to work with VidAngel.
Bennett Decl. M Tr. 2734-277:11, 301:15-2Gee idEx. J at 51 (Google
expressing it might [*go it alone™]).

Third, VidAngel argues that Plaifis refused when asked to license
VidAngel. Opp. 7-8; Harmon Decl. § 5®otably, Mr. Quinto did not make his
license “offer” until after Plaintiffs filedhis Motion. Quinto Decl. {1 2-4 Ex. A.
Mr. Quinto’s “offer,” moreover, was @ansparent attempt to gain litigation
advantage. Mr. Quinto invited all Plaintiffs—who are competitors in licensing ti
works—collectively “to discuss|] a licenseltl. Had Plaintiffs accepted the offer,
VidAngel presumably would have used that as evidence of joint licensing to su
its antitrust counterclaim. Because Pldfatrefused to engage in joint licensing

discussions, VidAngel has cited thiseasdence of a purported group boycott.

19 pjaintiffs will move to dismiss the &trust counterclaims before the hearing on
this Motion. Plaintiffs moved to disss VidAngel's original counterclaim.

Dkt. 35. VidAngel mooted the fitsnotion to dismiss by amending the
counterclaim the day its opposition was due. Dkt. 77.

-14-
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VidAngel's Catch 22 litigation tactics pralé no basis for denying this Motidh.

[ll.  PLAINTIFFS FACE AN IMMINENT AND INCREASING RISK OF
IRREPARABLE HARM

VidAngel admits it intends to increasgponentially its unlawful streaming o
Plaintiffs’ works. VidAngel currently clans to have more than a [half-million]
monthly streams spread across nearly [@00] monthly active users. Ehler Decl.
Ex. EE Tr. 190:2-8id. Ex. AA at 317. Absent an junction, VidAngel will try to
grow that user base (Jjli] 1 withmyear, andjil in two years.Id.

Ex. Y at 283. The law is clear thatckuconduct causes immediate and irreparabl
harm to copyright owers’ exclusive rights to control their workisi, 691 F.3d at
286;Aereq 2014 WL 5393867, at *Zediva 824 F. Supp. 2d at 1012-14.

A.  Plaintiffs Filed Suit And Sought An Injunction When It Was Clear
VidAngel Posed A Viable Threat Of Harm

In an effort to avoid an injunction amontinue its illegal streaming for profit
VidAngel argues that Plaintiffs waited taanlg to sue and so forfeited the right to
preliminary injunction. Opp. 22-24lf accepted, VidAngel's argument would
require plaintiffs to “rush to court at thiest sign of potential infringement, even if
the prospect of harm is remote®m. Broadcasting Cos. v. Aereo liftAereo I”),
2012 WL 3854042, at *27-28 (S.D.N.Y. Jul. 2D12). That is why the law is to
the contrary.ld; Arc of Cal, 757 F.3d at 990.

VidAngel argues that because Ptdis knew about and investigated
VidAngel's service before filing suit, arlyarm may be reparahl Opp. 21-22.
Aereo lexpressly rejected the same type gfusnent. There, as here, plaintiffs
“were aware of [the servicg] existence for roughly alfyear before seeking [an]
injunction,” Aereo | 2012 WL 3854042 at *27. |eed, Aereo had received

1 vidAngel also relies on confidential @gments of a non-party (Sony Pictures)

that VidAngel admits it obtained trolling WikiLeaks for documents stolen during
massive criminal cyber-attack on SonyppO7; Harmon Decl. {{ 48-50. Plaintiffg
will not respond in kind by quoting fromadén documents, but simply note that th
materials VidAngel citedo not support its claim.

-15-
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substantial press attention and $4.5 milliofunding a year before plaintiffs filed
suit. Id. at *28. The court held that plaintiffs “did not unduly sleep on their right
but brought suit once it was clear thatréd@ “posed a substantial and imminent
threat of irreparable harm.d. at *27-28. The same is true here. Plaintiffs learny
of VidAngel when it was in “limited ld@” and had fewer #n 5,000 users—which
would not lead legitimate streaming licems to “notice (let alone complain).”
Cittadine Decl. 1 35-36. Plaintiffsamitored VidAngel and investigated their
claims. Id. Once VidAngel started marketingatEmore aggressively, expanded i
content offering, and posed a more signifidduneat of harm, Plaintiffs filed this
action and sought a preliminary injunctibnThat is not undue delaylereo |

2012 WL 3854042 at *27.

VidAngel asserts that it detrimentallylie®l on the lack of a response to Mr.
Quinto’s letters. Opp. 24. Mr. Haon admitted under oath, however, that if
Plaintiffs had sued VidAngel earlier, thenspany would have beliad just as it has
since June 2016. Bennete€). Ex. M Tr. 313:5-20. VidAngel was not lulled into
complacency but was actively preparinglibgation. It hired (in its own words)
["NO CONFLICT”] counsel in fall 2015 sd could present the [*most relevant
defense available in the industry”]. IEnDecl. Ex. Y a86. As Mr. Harmon
concedes, if Plaintiffs (or someone elba)l objected in response to Mr. Quinto’s
letters, VidAngel could have institidea potentially unnecessary declaratory

judgment action. Harmon Decl. § 24. Rtdfs were entitled to wait until the harm|

12 Contrary to VidAngel's claim that &htiffs waited a “yerand-a-quarter” to
seek a preliminary injunction, Opp. 22akitiffs sought a stipulated preliminary
injunction from VidAngel on June 10, 201&ennett Decl. 13, Ex. K at 53-54.
VidAngel also asserts that Plaintiffsgamingly learned of VidAngel in December
2014,” when, VidAngel says, Plaintiffapparently . . . caus[ed] Google to”
withdraw support for differentVidAngel service. Opp. 23This is pure conjecturg
that has no basis in fackeepp. 14-15supra. And VidAngel's accusation that
Plaintiffs are “hid[ing]evidence” by refusing VidAngel's demand to conduct a
company-widemail search is not true. O@#8. As Plaintiffs explained (and
VidAngel does not dispute) searching theadmof many thousands of employees
infeasible and unnecessarylarquart Decl. Ex. E.
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from VidAngel’s service was imment before bringing suit.

B. Plaintiffs’ Harms Are Not Speculative

Mr. Cittadine testifiedamong other things, that VidAngel's service threate
to undermine content owners’ legitimatgitil business and dealings with third
parties. Cittadine Decl. #-34. He specifically explained that as of August 22,
VidAngel was directly interfering with thexclusive window Fox had granted HB(
for The MartianandBrooklyn Id. § 32. These and otherrh@s that Mr. Cittadine
describes are fact, not speculation. Opp. 26.

That harm continues to grow as Vidgel adds more users and encourages
them to stream through VidAngel ratheatha licensed service. The evidence sin
Plaintiffs’ filing shows this harm onlgontinues to grow. For example, one
VidAngel user posted a review to FaceboaokSeptember 7: “Far and away the
best video streaming service out there . . . Even if you don’t want to filter much
anything, take out one swear word oem\he credits. You'll live and so will
Spielberg, Disney, and the othér8ennett Decl. Ex. C at 155ee alsad. Ex. D at
28 (Sept. 13: “#CivilWar is already on @Wdgel great job, can’t wait to watch it
tonight. | even use VA when | don’ead filtering, cheaper than Amazonig; at
29 (Sept. 20: “I will never watch a movieladme through another service. Simpl

amazing in every way.”). VidAngel thus undenes Plaintiffs’ relationships with

Fox Television Stations, Inc. BarryDriller Content Sys., PL®15 F. Supp. 2d

Zedivg 824 F. Supp. 2d at 1013 (santedx Television Stations, Inc. v. FilmOn X
LLC, 966 F. Supp. 2d 30, 50 (D.D.C. 2013) (same).

VidAngel's growth has exacerbated th&m to Plaintiffs’ business and will
continue to do so. Cittadine Decl. § 34idAngel continueso add Plaintiffs’

popular titles as they are releasedisc. Bennett Decl. Ex. {€aptain America:
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Civil War (2016), posted September 13); EHDercl. Ex. EE Tr. 36:19-37:5. The
Opposition says VidAngel projects grovﬂth_ by April 2018
with an annual revenue [J]]lll. Harmon Decl. 1 63; its internal
projections predict even more aggressivewth to ||| EGCcCNGNGG
I . Chier Decl. Ex. Y at 283.

C. Money Damages Are Inadequatd o Redress Plaintiffs’ Harms
VidAngel is wrong hat money damageare adequate to compensate

Plaintiffs’ harms. Opp. 28-29. FirdfjdAngel will not beable to pay a final

judgment, making an injunction appropriatarryDriller, 915 F. Supp. 2d at 1147;

Metro-Goldwyn-Mayer Studios Inc. v. Grokster, L&lL8 F. Supp. 2d 1197, 1217
(C.D. Cal. 2007). The statutory dages for each work VidAngel has infringed
may be as much as $150,000, § 504 (et statutory damages will be as high as
$2,500 for each act of circumvention (j.®r each of the “thousand][s]” of titles
VidAngel has ripped from Bcs, Harmon Decl. § 30), § 1203(c)(3). VidAngel
pleads financial hardship, Harmon De&gb3, and will not be able to pay.
Second, infringement like VidAngeldirectly undermines Plaintiffs’
“exclusive right to decide when, whete,whom, and for how much they will”
license their copyrighted work€edivg 824 F. Supp. 2d at 1012. Money damagy
cannot compensate this harm. Citiax Broadcasting Co. v. Dish Network,
L.L.C, 905 F. Supp. 2d 1088, 1110 (CQxal. 2012), VidAngel urges that
Plaintiffs’ licenses can be used to cd&ta money damage©pp. 29. But
VidAngel's large-scale infringement “eviscerate[s] Plaintiffs’ ability to protect an
enforce their statutorily-created property rights,” which cannot be compensateg
payment for lost salesGrokster 518 F. Supp. 2d at 1218ish also is inapposite
because the court there said it was thppkg of commercials rather than the
infringing copying that was the real souxe harm. 905 F. Supp. 2d at 1011.

Here, VidAngel's circumvention and copyhiginfringement, if not enjoined, will
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undermine Plaintiffs’ legitimate licensing and goodwiill.

Third, the law is clear that harm goodwill and relationslpis with consumers
and licensees is non-quantifiable and thus irreparéxeRent-A-Ctr., Inc. v.
Canyon Television & Appliance Rental, In@44 F.2d 597, 603 (9th Cir. 1991)
(“intangible injuries . . . qualify as irreparable harm”).

D. VidAngel, Not The FMA, Causes Plaintiffs’ Harm

VidAngel is wrong that Plaintiffs’ han flows from the FMA rather than
VidAngel's conduct. Opp. 25-26. ihargument rests on VidAngel's FMA
defense, and thus collapsdseng with that defense.

IV. THE LEGITIMATE HARDSHIPS ALL WEIGH IN PLAINTIFFS’
FAVOR

VidAngel's claimed hardships must besigarded. First, the fact that
VidAngel will have to stop vidating Plaintiffs’ rights, Opp. 29, is not hardship as
matter of law. Mot31-32 (citing cases).

Second, VidAngel is wrong that its status as a start-up entitles it to an
exemption from the law of injunctive relieDpp. 29. Courts regularly enjoin
infringing startups.BarryDriller, 915 F. Supp. 2d at 1147 (enjoining “start-up”
partbecauset would not be able to satisfy damagds)mOn X 966 F. Supp. 2d at
50; Zediva 824 F. Supp. 2d at 1014-15.

Third, VidAngel's appeal to equity mpres the fact that its revenues are
primarily enriching VidAngel's owners. ljust the first five months of 2016,
VidAngel spent [$2.2 millionpn sales and marketing—wleethe main services are
provided by [Harmon Brothers LLC], wth is owned by Neal Harmon and his
brothers (who also are VidAngel's principals). Ehler Decl. Ex. AA at RLEX. Z
at 306 ([showing Harmon Brothers’ rolenmarketing]); Bennett Decl. Ex. M Tr.
19:7-20:19jd. Ex. G. VidAngel's owners haveo right to profit from illegal

activity.
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V. THE PUBLIC INTEREST STRONGLY FAVORS AN INJUNCTION
The public interest is served by upholding Plaintiffs’ rights. Mot. 32-33
(citing cases). VidAngel cites cases inuntyindividuals’ interest in not being

involuntarily subjected to speech or conduct tdeynot want to hear. Opp. 31-32.

or hear anything. VidAngel's multipleedlarations from individuals who say the
“public” wants to be able taiew filtered content does nohange any of this. Ther;
are other market alternatives for filtegi that do not depend on circumvention or
copyright infringement. Bennett Decl. Ex. A, e also Clean Flickgl33 F. Supp.
2d at 1240 (finding similar declaration:tionsequential toopyright law and []
addressed in the wrong forum,” in pagcause the court’s role was not “to
determine the social valug copyrighted works”).
VI. MINIMAL SECURITY SHOULD BE REQUIRED

VidAngel’s request for a $50 million bons excessive and unsupported. In
analogous cases, the required secindty been well below $1 milliorGee, e.g.
BarryDriller, 915 F. Supp. 2d at 1149 (rejegirequest for $15 million bond in
favor of $250,000)Zedivg 824 F. Supp. 2d at 1015 ($50,000)mOnN X 966 F.
Supp. 2d at 50 ($150,000). VidAngel alsgues that a massive bond is necessa
so its lawyers will have the incentive to continue litigating its antitrust countercl
VidAngel provides no legal or factualgport for this perplexing argument.

CONCLUSION

Plaintiffs respectfully requestdhthe Court grant their motion.

DATED: October 3, 2016 MNGER, TOLLES & OLSON LLP

By: /sl Kelly M. Klaus
KELLY M. KLAUS
Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE
| hereby certify that on October 3, 201Guthorized the electronic filing of

the foregoing with the Clerk of the Cowsing the CM/ECF system, which will
send e-mail notification of such filing tdl registered parties. | certify under
penalty of perjury under the laws of tbaited States of America that the foregoin

is true and correct.

DATED: October 3, 2016 MNGER, TOLLES & OLSON LLP
By: /sl Kelly M. Klaus
Kelly M. Klaus
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Highly Confidential -Pursuant to Protective Order

of Tedd Cittadine-Rule (30) (b) (6)

DISNEY ENTERPRISES, INC.;
LUCASFILM LTD. LLC;

TWENTI

CORPORATION; AND WARNER

BROS.

vs.

VIDANGEL, INC.,

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
WESTERN DIVISION

ETH CENTURY FOX FILM
ENTERTAINMENT, INC.,
Plaintiffs,

Case No. CV16-04109

Defendant.

AND RE

R . I N N L I

LATED CROSS-ACTION.
)

(COMPL
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ETE CAPTION ON THE FOLLOWING PAGE.)

CONFIDENTTIA AL

SUANT TO PROTECTIVE ORDER, THE FOLLOWING
TRANSCRIPT HAS BEEN DESIGNATED
"HIGHLY CONFIDENTIAL")

Pursuant to Rule 30(b) (6)
VIDEOTAPED DEPOSITION OF TEDD CITTADINE
Tuesday, August 9, 2016
at 9:19 a.m.
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Page 83

1 A. Uh-huh.
2 MR. KLAUS: BAnd just -- and so just --
3 just for my purposes, Mr. Marquart, when yocu're
4 using "filtering" in this depos- -- deposition,
5 unless you say otherwise, that's going to mean
6 "making imperceptible limited portions of audio or
7 video content of a motion picture"?
8 MR. MARQUART: Yes,
9 And I specifically mean to include the
10 examples that the witness gave, which would be
11 bleeping -- he mentioned to filter out or make
12 imperceptible audio -- and removing and cutting,
13 which would be to skip the video.
14 MR. KLAUS: Removing, cutting, skipping
15 video?
16 MR. MARQUART: Yes.
17 MR. KLAUS: Okay.
18 MR. MARQUART: Those were examples of
19 filtering that I also mean to include.
20 BY MR. MARQUART:
21 Q. . Have you -- has Fox ever authorized one
22 of its clients to provide filtering of authorized
23 copies of VOD titles?
24 MR. KLAUS: So the -- and just to be
25 clear, is it a -- speaking at a general level
elitigation Services, Inc. - els@els-team.com
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1 without going into any specific agreement, but I
2 think the question isg: Are you aware of an
3 agreement that specifically authorizes filtering as
4 Mr. Marquart has described it?
5 THE DEPONENT: Let me think about that.
6 Theoretically, it's possible if we agreed
7 with a client about it.
8 I can't think of a specific agreement
9 offhand. I don't have the agreements with me.
10 That comes to mind is something where the
11 client and -- and Fox have mutually decided to
12 authorize it.
13 BY MR. MARQUART:
14 Q. Okay. So you can't -- you can't, sitting
15 here today, remember any instance in which it has
16 been done?
17 A. Has been agreed upon. I can't -- I can't
18 think of a specific example. Again, I don't know
19 all of the -- I don't have the agreements in front
20 of me, but I can't think of a specific
21 circumstance.
22 Q. OCkay. And said, "Theoretically, it's
23 possible." Just clarify that for me.
24 What do you mean?
25 A. So if -- if Fox and the client were to
elitigation Services, Inc. - els@els-team.com
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21

22

23

24

25

-- more specifically.

Let's talk about those.
Okay.

What's digital sell-through?

» O » ©O ¥

Digital sell-through is a right that we
grant our clients to offer consumers the ability to
access content for a very long period of time,
whether it's by download or whether it's by stream,

to a number of authorized devices.

Q. Ckay. And the second category you
mentioned -- I believe you called -- what was your
word?

A. Video-on-demand, or --

Q. Yes.

A, -- you can refer to it as "digital
rental" --

Q. Okay.

A. -- in more of a generic sense.

Q. Okay. What does that entail?

A. It's a -- a -- a limited time frame where

a consumer can download and watch a piece of

content, whether that's television or -- or film.
Q. Okay.
A, More prevalent in the -- the film

business than in the television business,

Page 96
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Q. Does your business have anything to do
with physical disc sales?

MR. KLAUS: '"Your business" meaning --

MR. MARQUART: Sorry.

MR. KLAUS: -- what he's involved in
or --

BY MR. MARQUART:

Q. Does the business that you're involved in
have anything to do with physical disc sales?

A. A very -- very minor aspect of it does.

Q. Are you where familiar with the
technology called "ultraviolet"?

A, I am.

Q. What is that technology?

A, Ultraviolet is a -- is a consortium of
companies -- technology companies, content
providers, as well as retaillers or our -- our
clients, that are working together to create better
utility for digital content.

It involves the interoperability of
rights from one retailer to another, meaning you
buy a piece of content at Apple, and if you're an
Amazon user, that piece of content would be
available in your Amazon ecosystem as well as your

Apple ecosystem, so it makes the content more

Page

97
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1 usable, as well as a standard set of -- of rights
2 and utility that a customer can get.
3 So whether they buy from Apple or Amazon

4 or another party, you know, they're guaranteed a --

5 a certain amount -- or baseline of utility with

6 that movie.

7 Q. Okay. And how does that -- how does that
8 technology relate to the actual purchase -- the

9 retail purchase of physical discs?
10 MR. KLAUS: Object to the form of the
11 question.
12 THE DEPONENT: I would say that it

13 doesn't specifically relate to the purchase of
14 physical discs.

15 A number of studios, including Fox, have

16 attached what we call an eCopy or eCopy rights to a
17 physical disc --

18 BY MR. MARQUART:

19 Q. Yeah.
20 A. -- where we have voluntarily granted with
21 some our digital retailers the right for the

22 consumer that buys a physical disc to get a digital
23 or electronic copy of that movie.
24 And there -- they would be able to watch

25 that copy at a retailer of their choice, and that

elLitigation Services, Inc. - els®els-team.com
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1 would be a retailer that Fox has authorized to

2 offer that.

3 Q. And -- and when that's offered, that's

4 offered for free?

5 MR. KLAUS: Object to the form of the

6 guestion.

7 THE DEPONENT: That is currently offered
8 for no additional cost --

9 BY MR. MARQUART:

10 Q. Okay.

11 A, -- to the DVD --

12 Q. No additional cost --

13 A, ~-- or the Blu-ray.
14 Q. -- other than the cost of the DVD or
15 Blu-ray?
16 A, That's correct.
17 Q. Okay. And are -- does that cover all of
18 Fox's new-release titles for major theatrical

19 motion pictures?
20 A. I believe that -- that covers most --

21 most, 1if not all.

22 Q. Okay.

23 A, A very large percent.

24 Q. And what about Fox's television

25 programs?

eLitigation Sexvices, Inc. - els@els-team.com
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1 A. A much more limited selection of tel- --
2 television programs would be available for an
3 electronic copy. And a much smaller percentage of
4 that -- very, very small number would be
5 ultraviolet enabled.
6 Q. Okay. So -- and is ultraviolet becoming
7 more or less popular, in your estimation?
8 A. That's a good question.
9 I am not an -- an expert on ultravioclet.
10 I can only tell you that, in my opinion,
11 ultraviolet has not changed, you know, noticeably
12 in the last, I would say, two years.
13 We have the same number of retailers that
14 have participated in ultraviolet. And our -- our
15 strategy -- as well from like our -- as well as
16 what I can tell from our competitors -- has not
17 materially changed of putting eCopies on discs,
18 some of which are ultraviolet enabled.
19 Q. Okay. Does -- does Fox allow a member of
20 the public who has purchased a digital copy, to
21 filter content of that copy to themselves for
22 private home viewing?
23 MR. KLAUS: Object to the form of the
24 question.
25 THE DEPONENT: Who has purchased the --
elLitigation Services, Inc. - els@els-team.com
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how was the purchase made in this case?

BY MR. MARQUART:

Q. Let us use the example of an ultraviolet
purchase.

A, Ckay.

Q. An individual has bought a disc at an

authorized retailer.

A. Okay.

Q. That purchase allows them, for free, to
access a digital copy.

A. Yes.

Q. Does Fox allow that user to view their
digital copy in a filtered format to their
specifications?

MR. KLAUS: Object to the form of the

question.
If you know, you can answer the question.
THE DEPONENT: Yes.
To my knowledge, it does not allow them
to -- to filter the -- the movie that they've

purchased physically and then redeem the digital
copy of that.
BY MR. MARQUART:

Q. Does -- to your knowledge, does any other

Plaintiff allow that?

elLitigation Services, Inc. - els@els-team.com
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MR. KLAUS: TIf you know.

THE DEPONENT: Not -- not to my
knowledge, but -- but I don't know for -- for
sure,

BY MR. MARQUART:
Q. And I know the answer to this.

But, to your knowledge, does Fox allow
any third party to assist that user in filtering
out content from their streamed copy?

MR. KLAUS: Object to the form of the
question, outside the scope, calls for a legal
conclusion.

If you know of any third-party agreements
that specifically authorize that, you can say "Yes"
or "No."

THE DEPONENT: No.

BY MR. MARQUART:
Q. OCkay. Based on your counsel's
clarification, I have another question,

Does -- do you believe that Fox has to
authorize the filtering of that digital copy before
it may legally be filtered by the user?

MR. KLAUS: Object to the form of the
guestion, calls for a iegal conclusion. It's

outside the scope of the deposition topics.
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1 If it were illegal, I would object to --
2 to that behavior, yes.

3 BY MR. MARQUART:

4 Q. The -- the second example you mentioned
5 on Harm Number 2 --

6 A. Uh-huh.

7 Q. -- control.of revenue and license

8 agreements was -- the second specific example you
9 gave, was that existing VOD users might complain to
10 you.
11 Do you recall that?
12 A. Existing VOD users being existing VOD

13 clients?

14 Q. Yeah. Sorry.
15 A. Yeah.
16 Q. Let me specify that.
17 A. Yeah.

18 Q. So your existing VOD clients might come
19 to you and complain about the unauthorized

20 distributors' activities and say that it's harming
21 their business?
22 A. Yes, they do complain.
23 Q. Do you have any evidence of actual

24 complaints to you or to anyone at Fox about

25 vidAngel?

elLitigation Services, Inc. - els@els-team.com
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1 A. Again, I have not received specific

2 complaints about VidAngel, or rarely receive

3 specific complaints about individual pirate or

4 illegal or unauthorized service from clients. Very
5 rarely.

6 But very frequently, we receive

7 push-back. Whether we're trying to negotiate

8 economic terms or counter-protection terms or

9 consumer-use cases that unauthorized or pirate
10 services don't have to play by the same rules, or
11 the rules do not apply to them.
12 I get frequent push-back about that from
13 a -- from a generic sense about unauthorized

14 services, not specific to a single or -- or
15 multiple authorized services.
16 Q. Okay. But so no one -- no one
17 specifically mentioned VidAngel in that context in
18 any of your negotiations; correct?
19 A. That's correct.
20 Q. And you don't normally receive specific
21 complaints? They're normally generic?
22 A. Regarding specific unauthorized services,
23 that's --
24 Q. If you --
25 A. -- that's correct.
ellitigation Services, Inc. - els@els-team.com
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I, Dr. Sigurd Meldal, declare:

1. I submit this declaration in support of defendant and counterclaimant
VidAngel, Inc.’s (“VidAngel’s”) Memorandum of Points and Authorities in
Opposition to Plaintiffs’ Motion for Preliminary Injunction. I have personal
knowledge of the facts set forth herein and, if called and sworn as a witness, I could
and would testify competently hereto.

2. I have been retained by VidAngel as an expert in this case. Iam a
professor of computer engineering, software engineering and computer science at
San Jose State University and a computer scientist for Quandary Peak Research and
I have served as a consulting Professor in the Electrical Engineering Department at
Stanford University.

3. I have received several honors and awards over the course of my
career, including the Fulbright-Hayes Fellowship, the Carl-Erik Froberg Award, a
Certificate of Recognition from the California State Assembly, and a Certificate of
Special Recognition from the U.S. House of Representatives.

Professional Honors and Experience

4. I have served on many professional committees and organizations. For
example, I serve as a Commissioner of the national Engineering Accreditation
Commission of the Accreditation Board for Engineering and Technology (ABET.)
(The Engineering Accreditation Commission of ABET defines the standards for
engineering education and determines whether programs are up to those standards or
not.) I am also a member of the Fulbright Association, and a Senior Member of the
Institute of Electrical and Electronics Engineers (IEEE) and of the Association for

Computing Machinery (ACM).
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5. I have more than 30 years of experience working on security and
networked systems, starting with contributions to the surveillance systems for the
nuclear arms treaties of the ‘80s and including the creation of degree curricula in
security and privacy. I was the founding director of the Silicon Valley Big Data and
Cybersecurity Center as well as a member of the Strategic Task Force on
Cybersecurity for the State of California. 1 am also Co-Director of the NSF Science
and Technology Center for Research in Ubiquitous Secure Technologies (the “NSF
TRUST Center”) at the University of California, Berkeley.

6. I have previously testified in a number of cases concerning intellectual
property that relates to mobile devices, networked systems and services-oriented
architectures, including in particular smartphones, wireless communication and
telephony, network-based data systems, location-oriented web services and mobile
device positioning systems as well as streaming video content across the internet.
My Curriculum Vitae is attached as Exhibit A.

Documents and Things Reviewed

7. The opinions expressed in this declaration are based on my professional
experience as well as my use and review of VidAngel’s service and the following
documents:

(1)  VidAngel’s Answer and Counter Complaint (Dkt. 11);

(i1)  The deposition testimony of Todd Cittadine and Neal Harmon;

(111) Deposition exhibit 15 (a description of VidAngel’s filtering

technology), deposition exhibit 16 (a description of VidAngel’s process for

preparing discs for streaming), deposition exhibit 17 (VidAngel’s instructions
for adding new movie and television show titles to its inventory), and

deposition exhibit 19 (VidAngel’s encoding and segmenting checklist);

oy
N
1

3 DECLARATION OF SIGURD MELDAL




BAKER MARQUART LLP
2029 CENTURY PARK EAST, 16™ FLOOR

LOS ANGELES, CA 90067
Tel: (424) 652-7800 « Fax: (424) 652-7850

O© 0 3 O N K~ W N =

N NN N N N N N N M et = e ek e e
(o< BN BN e Y N SN VS S =N o R <N o) U, B SN U R O T =)

=

oy

(vi)  The Plaintiffs’ Motion for a Preliminary Injunction (Unredacted) (Dkt.
27), declarations of Todd Cittadine (Unredacted) (Dkt. 28) and Robert
Schumann (Unredacted) (Dkt. 29) in support of Plaintiffs’ Motion for
Preliminary Injunction;

(v)  The Digital Entertainment Group’s DEG Year-End 2006 Home
Entertainment Sales Update;

(vi) The standard terms of service for VOD Google Play, Amazon Video,
Vudu, 1iTunes Store, and Youtube;

(vii) ClearPlay, Inc.’s website available at https://www.clearplay.com.

DVD and Blu-ray Discs Dominated the
Home Entertainment Market in 2005

8. In the mid to late 1990s, digital versatile discs (“DVDs”) began to
replace VHS tapes as the primary media onto which motion pictures were recorded
for sale in the home entertainment market. By 2005, the home entertainment market
was dominated by DVDs. Attached as Exhibit B is a true and correct copy of a
Digital Entertainment Group report dated January 8, 2007, stating that in 2005,
approximately 94% of digital home entertainment was consumed using discs. By
2006, this percentage increased to well over 99%. But as I will explain later, the
home entertainment market is now moving rapidly away from physical discs, to
services that stream a title directly to a user’s television or other device.

Discs Were Encrypted by the Late 1990s

9. Encryption of DVDs also dates back to the 1990°s, and was the subject
of an appellate opinion in 2001. Universal City Studios, Inc. v. Corley, 273 F.3d
429 (2d Cir. 2001). In 2005, DVDs and Blu-ray discs bore security features,
commonly known as “encryption,” that encoded the content in such a way that the
disc’s contents could not be accessed, copied or modified without a decryption key.
A disc cannot be used without first decrypting it. Common forms of encryption

included Content Scramble System (“CSS”) for DVDs and Advanced Access
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Content System (“AACS”) for Blu-ray discs. 1 have read the Declaration of Robert
Schumann in Support of Plaintiffs” Motion for Preliminary Injunction (“Schumann
Dec.”) and, for the purposes of my opinion expressed in this declaration, agree with
his descriptions of how CSS, AACS and BD+ each function (but disagree with his
assessment of their effectiveness, as noted below). (Schumann Dec. 99 20-34.)
CSS, AACS, and to a lesser extent BD+, remain the most common forms of
encryption for DVDs and Blu-ray discs today. (Schumann Dec. §9 20, 27.)

10. By definition, it is impossible to access, view, copy or alter in any way
a motion picture contained on an encrypted digital disc without first unlocking the
encryption. In 2005, all household DVD players were equipped with digital keys
that unlocked the encryption on the digital disc prior to sending the video to the
user’s television.

The Digital Millennium Copyright Act

11.  The DMCA addresses, to some extent, the forms of encryption
described above and in Mr. Schumann’s Declaration. It provides that “a
technological measure [i.e., encryption] ‘effectively controls access to a work’ if the
measure, in the ordinary course of its operation, requires the application of
information, or a process or a treatment, with the authority of the copyright owner,
to gain access to the work.”

12.  In the case of the encryption commonly used to access motion pictures
on Blu-rays and DVDs, it is undisputed that software capable of removing these
measures is ubiquitous and easily accessible, despite the fact that much of that
software is no longer readily sold in the United States. In light of the ease with
which one may currently decrypt a DVD or Blu-ray disc using readily available
software, DVD and Blu-ray encryption does not “effectively control access to a
work,” because these measures may be easily removed in the ordinary course of

their operation to gain access to the work. Accordingly, Robert Schumann’s opinion
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expressed throughout Paragraphs 20-34 (under the headings, “CSS Is An Effective
Access-Control System for DVDs,” and “AACS and BD+ Are Effective Access-
Control Systems for Blu-ray Discs”) that CSS, AACS and BD+ are effective access-

control systems is incorrect.

The 2005 Family Movie Act Authorized
Third Parties (Such as VidAngel) to Filter
Motion Pictures in Either of Two Ways

13.  Tunderstand that The Family Home Movie Act of 2005 (“FMA”)
provides the legal context for the expert opinions expressed herein. The FMA

specifically provides that “it is not a violation of copyright” to:

make] imperceptible, by or at the direction of a member of a private

ousehold, of limited portions of audio or video content of a motion
picture, during a performance in or transmitted to that household for
private home viewing, from an authorized copy of the motion picture,
or. . .creat[e] or provi[de]. . .a computer program or other technology
that enables such making imperceptible and that is designed and
marketed to be used, at the direction of a member of a private
household, for such making imperceptible, if no fixed copy of the
altered version of the motion picture is created by such computer
program or other technology.

17 U.S.C. § 110(11). Asused in the FMA, “motion picture” is defined to include
television programs. The “making imperceptible . . . limited portions of audio or
video content of a motion picture” referenced in the FMA is commonly referred to
as “filtering.”

14.  The plain language of the FMA quoted above expressly authorizes and
exempts from copyright infringement two distinct methods for filtering motion
pictures. The first — and today far more important method — is the “transmission” or
streaming method. The word “transmission” has broad meaning in the context of
the Copyright Act. “To ‘transmit’ a performance or display is to communicate it by
any device or process whereby images or sounds are received beyond the place from
which they are sent.” 17 U.S.C. § 101. In turn, “device,” “machine,” and “process”

are defined to include “one now known or later developed.” Id. Accordingly, the
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FMA expressly authorized future processes for privately transmitting filtered
versions of motion pictures to members of households at their direction. In the
transmission method, a third party, at the direction of a member of the household,
makes imperceptible limited portions of an authorized copy of a motion picture's
audio or video content in a “transmission” to that household. This first method is
the more important today because it works across every type of device and mobile
platform for viewing content. This is also the method that VidAngel employs, as
described in more detail below.

15. The FMA also exempts any computer program or other technology that
filters an authorized copy of a motion picture “during a performance in” a private
household 17 U.S.C. § 110(11). In 2005, when the FMA was being created, this was
the only type of filtering service that existed. It was provided by a company called
ClearPlay, which sold specialized hardware to be installed in the user’s home. The
ClearPlay hardware unlocked encryption through the use of a built-in DVD/Blu-ray
disc drive equipped with a CSS “key” that unlocked the DVD’s CSS encryption. See
https://www.clearplay.com/p-450-clearplay-blu-ray-player-cp1126.aspx, a true and

correct copy of which is attached as Exhibit C. All DVD player manufacturers
obtained CSS keys through licenses from the DVD Copy Control Association
(“DVD CCA”) so that every home DVD player could unlock CSS encryption. Once
the home DVD player unlocked the CSS encryption, the ClearPlay set top box
provided the filtering. Because no fixed copy of the altered work was ever created
by the ClearPlay box, its service was expressly authorized by the FMA. The
ClearPlay set top box recently retailed for $249.99 and required an additional $7.99
per month subscription to ClearPlay for the filters. The ClearPlay method did not
allow a user to access filtered content on modern mobile devices. See

https://www.clearplay.com/t-streaming_support.aspx, a true and correct copy of

which is attached as Exhibit D (noting the ClearPlay Streaming Player works only
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on a Mac or PC computer using a Chrome browser, and only when the computer is
attached to the TV via HDMI cable or the “tab-cast” feature of the Chromecast in
order to work).

16. The FMA expressly does not require that the household or the
technology provider operating at the direction of the household obtain the consent of
the copyright holder prior to filtering a work, provided that no fixed copy of the
altered work 1is created. 17 U.S.C. § 110(11). This lack of a consent requirement for
filtering 1s essential to any functioning market for filtering motion pictures because
the major studios that own those works and the directors that create them were
vehemently opposed to the enactment of the FMA and to companies that provided
filtering technology. In fact, I have reviewed the deposition testimony of Tedd
Cittadine, who testified

Deposition Transcript of Tedd Cittadine
attached as Exhibit B to the Declaration of Jaime W. Marquart filed concurrently
herewith (“Marquart Dec.”) at Tr. 83:21-84:21.

17.  Digitally encoded motion pictures to be distributed commercially are
usually encrypted. The content of the movie is transformed from its viewable format
into a representation where the content is no longer distinguishable from random
data — encrypted data. Without a subsequent decryption, the content information is
not accessible — it cannot be viewed or manipulated in any meaningful way. Thus
before the movie content can be displayed to a viewer, the encrypted data has to be
decrypted, or unlocked, reversing the encryption process to yield the original
information content.

18.  Since the encrypted representation of the content is indistinguishable
from random data, the movie content cannot be analyzed for objectionable content
subject to filtering, nor can such filtering be applied without the content first

becoming viewable again. It is thus impossible to view or filter for viewing a
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motion picture stored in a digitally encrypted format without first unlocking the
encryption. This is true in the case of DVD viewing, where a key contained within a
DVD player unlocks the encryption, and it also true in the case of streaming, where
a viewing application provided by the streaming service unlocks the encryption.

The reason for this is that, by definition, encryption prevents accessing, copying or
altering the content of the original files.

19.  In drafting the FMA, Congress obviously considered known
technologies. When Congress enacted the FMA, encrypted physical discs were the
dominant technology in the market. To transmit a filtered version of a motion
picture stored on any physical disc sold in the home entertainment market, one must
first unlock the encryption of the content and make an intermediate version. The
reason for this is that a filter has to modify the movie content to be delivered to the
viewer, a process that requires the substitution of original content with the filtered
(e.g., muted audio or hidden video) content based on information regarding the time
points where the filter is to be invoked, and how. Such manipulation of the original
content cannot occur without that content being available, i.e., the encrypted data
has to be decrypted before any filtering can occur.

20. It is inherent in the decryption process that a local version of the
unlocked content be created — be it in memory or other storage.

21. Having made the movie content ready for a filtered transmission,
further transient versions are created. It is common to create different versions of the
content adapted to various presentation formats (e.g., for standard and high
definition resolutions) and for different transmission bandwidth environments (e. g.,
slower vs. faster connections between the servers and the consumer). Finally, for
broadly distributed content, when a customer requests a particular movie (as filtered
by filtering technologies such as VidAngel’s), the streaming media is usually moved

from the central servers to so-called “edge servers” to place the multimedia data
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repository closer to the consumer to avoid the massive network traffic congestion
that would result if all multimedia were transmitted from a single hub. (This is
commonly referred to as a “pull cache” technology.)

22.  The strategy of creating temporary versions of data such as movie
content to enable streaming transmissions is referred to as “caching,” and 1s a
standard practice in the computer and networking professions generally, and with
respect to streaming media content in particular.

23.  Asis common industry practice for delivering of commercial digital
content, VidAngel’s technology ensures the integrity and the protection of such
content against illegal access by encrypting the content prior to its delivery across

the Internet to the customer (see below for details).

Technological Measures Implemented
by VOD Providers Impede Filtering

24. Today, physical discs are rapidly being replaced by Video on Demand
(“VOD”) distribution. None of the VOD services described in Plaintiffs’ Complaint
— Netflix, Hulu, iTunes, Google Play, Amazon Video and VUDU - existed in April
2005, when the FMA was enacted. To deliver VOD content to a consumer, standard
VOD files are transmitted from the VOD provider’s server to a user’s television,
computer or mobile device in an encrypted format. The most popular VOD
providers all use a combination of legal and technological means to prevent
filtering. First, all the most popular VOD providers provide their own studio-
approved form of encryption for the motion picture files they stream to their users.
See, e.g., Marquart Dec. Ex A at Tr. 80:13 — 81:16. Second, their VOD distribution
systems are “closed systems.” In closed systems, the files are encrypted prior to
transmission to the user’s device and then may be opened and viewed only by using
a proprietary software application loaded on the user’s device. The use of a closed

system is intended to prevent any third party (or the user) from accessing or altering
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any VOD file transmitted to it. In closed systems, access to the VOD provider’s
proprietary software is necessary to alter the file, and no user or third party may
access, alter or add to that software. Id.

25. Ihave read the declaration and deposition transcript of Plaintiffs’
witness, Tedd Cittadine, who testified that the market for VOD titles is divided into
two general types of transactions, rental (usually for a small period of time, such as
24-48 hours) and what the VOD providers characterize as “sell-through.” This
comports with my understanding of the market for VOD titles. In general, “sell-
through” is meant to mimic in some, but not other, respects the purchase of a
physical disc, and VOD providers generally refer to a sell-through transaction as a
“Purchase.” The price for a purchase of a VOD title is commensurate with the price
for purchasing a physical disc at retail, though it is usually reduced by a small
amount (as much as $5.00 for a new release), which reflects costs saved by not
having to manufacture, package, store, distribute and ship discs. A “sell-through”
transaction differs from a traditional purchase of a physical disc, however, in that it
1s merely a license to view the VOD title within the VOD provider’s viewing
software subject to a long list of restrictions contained in terms of service
agreements that must be accepted to complete the “purchase.” The same is true of
“renting” a VOD title, with the additional term that a customer’s window to watch
the title expires within a short time.

26.  Third, their terms of service agreements prohibit filtering. I have
reviewed the standard terms of use for the four VOD providers mentioned in
Plaintiffs” Complaint as marketing major motion pictures on a rental and “sell-
through” basis: Vudu, Google Play, iTunes, and Amazon Instant Video. Two other
services mentioned in Plaintiffs’ Complaint — Netflix and Hulu — provide VOD titles
on a subscription basis. However, I understand that Plaintiffs in this case have

compared VidAngel’s service to the non-subscription-based VOD providers. True
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and correct copies of the terms of service agreements for the four non-subscription-
based services are attached collectively as Exhibit E. Each of them provides that
the user may not modify any digital content purchased through the provider’s
system. Because these terms of service expressly prohibit modification of
audiovisual content in the ways necessary to filter (through automatic skipping and
muting), a user may not filter VOD content without violating the VOD provider’s
terms of service.

27.  Fourth, in addition to VOD terms of service, which prohibit filtering,
several technological issues make it impractical to apply filters accurately to a VOD
title after it 1s opened within the VOD provider’s proprietary software on a user’s
device. Due to varying transfer rates and other technical functionalities unique to
each VOD provider’s viewing application software, as well as operational
differences unique to each user’s device, it has not been possible for a third party to
create software compatible across multiple devices and applications to filter titles
after they have been opened in a particular VOD provider’s viewing application.
More importantly, such software cannot be written for even a simple application.
Closed systems contain security features that prevent the creation of filtering
software compatible with that system absent assistance from the VOD provider. To
develop filtering software that functions within a VOD provider’s closed system, a
developer typically must have the consent and participation of the VOD provider to
access its software for the purpose of developing software compatible with it. I
have been informed,

that no VOD provider and no Plaintiff has ever
consented to allow a third party to create software compatible with a VOD
provider’s closed system to allow users to apply customized filters to titles viewed

within the provider’s closed system.

3%
i
1

12 DECLARATION OF SIGURD MELDAL




BAKER MARQUART LLP
2029 CENTURY PARK EAST, 16™ FLOOR

LOS ANGELES, CA 90067
Tel: (424) 652-7800 « Fax: (424) 652-7850

O© 0 3 O N K~ W N =

N NN N N N N N N M et = e ek e e
(o< BN BN e Y N SN VS S =N o R <N o) U, B SN U R O T =)

Google’s Purﬁ)orted YouTube Player “Exception”
Demonstrates That Plaintiffs Have Made It Infeasible to
Provide Filtered VOD Content to Consumers

28.  One exception to the closed VOD delivery systems architecture and
terms of service described above is the YouTube Embeddable Player and its
application programing interface (“API”’). The YouTube Embeddable Player API
also did not exist in April 2005, when the FMA was enacted. An API is a set of
function and interface definitions, the protocols for their use, and associated
programming tools that affords software developers controlled access to the API
owner’s software. An API permits the development of other software programs that
can interact with the API owner’s software. The additional software is often referred
to as a “plug-in” to the API owner’s software. In theory, the YouTube Embeddable
Player API allows a software developer to create a plug-in for the YouTube
Embeddable Player capable of allowing automatic skipping and muting of undesired
content in an encrypted motion picture file after the file is opened for viewing by the
YouTube Embeddable Player in a user’s Google Chrome browser. To my
knowledge, no other VOD provider’s player contains an API that would allow for
the creation of a plug-in capable of allowing automatic skipping and muting of
undesired content in an encrypted motion picture file after the file is opened for
viewing by the VOD provider’s player.

29. Paragraph 47 of Plaintiffs’ Complaint alleges that the YouTube API
allows a third party — such as VidAngel — to filter VOD titles purchased from
Google. This is inaccurate in a number of ways. To begin, YouTube’s terms of
service — attached as Exhibit F — expressly prohibit a user (or anyone directed by the
user) from “alter[ing] or modify[ing] any part of” a motion picture viewed on the
YouTube Embeddable Player. The user also “agree[s] not to access Content
through any technology or means other than the video playback pages of the Service
itself, the Embeddable Player, or other explicitly authorized means YouTube may

designate.” The YouTube Paid Service Terms of Service — a true and correct copy

=

(NP
N
1

13 DECLARATION OF SIGURD MELDAL




BAKER MARQUART LLP
2029 CENTURY PARK EAST, 16™ FLOOR

LOS ANGELES, CA 90067
Tel: (424) 652-7800 « Fax: (424) 652-7850

O© 0 3 O N K~ W N =

N NN N N N N N N M et = e ek e e
(o< BN BN e Y N SN VS S =N o R <N o) U, B SN U R O T =)

=

[\

of which is attached as Exhibit G — further prohibits copying the Paid Services or
the sublicensing them to any third party. These terms of service also do not allow a
user to “circumvent, reverse-engineer, modify, disable, or otherwise tamper with
any security technology that YouTube uses to protect the Paid Service or encourage
or help anyone else to do so.” All these restrictions expressly make it a violation of
YouTube’s Terms of Service to engage in any of the activities necessary to filter a
motion picture through YouTube’s Embeddable Player.

30. In addition, the YouTube API Services Terms of Service for developers
writing software plug-ins that interact with the API — a true and correct copy of
which is attached as Exhibit H — also prohibit any technology capable of filtering
motion pictures viewed through the YouTube Player API. They provide that
developers may not “separate, isolate, or modify the audio or video components of
any YouTube audiovisual content made available through the YouTube APL.”

Thus, any third party that attempts to provide a filtering plug-in for a YouTube
Embeddable Player does so in violation of YouTube’s terms of use. I have also read
Exhibit A to the Declaration of Neal Harmon, which is a notification from YouTube
informing VidAngel that its filtering plug-in for the YouTube Embeddable Player
violates the YouTube API Services Terms of Service.

31.  There are also several technological limits to creating a plug-in
compatible with the YouTube Embeddable Player API capable of accurately and
seamlessly filtering motion pictures purchased lawfully for viewing on the YouTube
Embeddable Player. To begin with, the Embeddable Player plug-in works only with
standard-definition content, not with the popular high-definition format typical of
DVDs or Blu-ray discs. More importantly, because the plug-in is not officially
supported by Google, changes to YouTube can cause the filters to fail. When that
happens, filtering is ineffective and users will see content that they did not want to

see until the plug-in is updated. Finally, slower computers cannot process both the
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video and the filter at the same time, resulting in missed filters. The end result is
that — without Google’s technical support and cooperation — no method of using a
YouTube Embeddable Player plug-in provides a consistent filtering experience for
the majority of users and no method would provide a high-definition filtering
experience for any user. In addition, this method does not work on modern mobile
devices.'

32.  Furthermore, these approaches to enabling a filtering functionality for
the customer suffer from reductions in the quality of the viewer experience such as
lower resolution, delays or stops, stuttering, and other impediments to smooth
viewing. Consequently, the commercial quality a viewer would expect when

enjoying the filtered content would be significantly jeopardized and diminished.

VidAngel Transmits Filtered Versions of Plaintiffs’
Motion Pictures to Owners of Authorized Copies of
the Motion Pictures Pursuant to the FMA

33.  VidAngel is an online video filtering service that operates under the
“transmission” filtering method authorized by the FMA. Its service allows
customers to stream filtered feature films and television shows via the Internet to a
wide range of devices, including desktop computers, laptops, iPads, smart phones,

and televisions (through devices like Roku, Google Chromecast, or Apple TV).

"I am also aware of certain “digital rights locker services,” such as UltraViolet
and Disney Movies Anywhere and disc-to-digital services such as VUDU and
Flixter, that claim to allow consumers to convert previously purchased DVDs or
Blu-ray discs into high quality digital files. See 37 CFR Part 201 (Exemption
to Prohibition on Circumvention of Copyright Protection Systems for Access
Control Technologies). These services merely provide the same digital right to a
user that he or she would obtain if purchasing a ““sell-through” license from a VOD
provider for the disc the customer owns.
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VidAngel users can select from more than 80 unique filters when viewing a film or
television show. The filters have the effect of skipping audiovisual content or
muting audio content in categories created by VidAngel and selected by the user.
Example categories include sexual activity, nudity, drug use, obscenity, vulgarity,
the “F” word, blasphemy and violence. All users must select at least one filter, and
each user has the option to select as many other filters as apply to that content, thus
permitting users in most instances to select many thousands of different
combinations of filters, thus making a customer’s viewing experience individualized
and unique.
VidAngel’s Filtering Technology

34.  VidAngel follows the first, “transmission,” method contemplated by
the FMA, requiring the purchase of an authorized copy of a physical disc, a filtered
version of which is then streamed to the user without making a fixed copy of the
filtered work. VidAngel delivers filtered content to users by streaming it over the
Internet using a video content delivery protocol called HTTP Live Streaming’
(“HLS”). HLS divides the audiovisual content into short segments that are
frequently less than 4 seconds and never more than 10 seconds that are delivered
separately to a user’s device when viewed. The user’s device downloads each
segment individually. At the beginning of an HLS streaming session, the user’s
device downloads an index file which provides the device with a list of segment
files that the device can then request and play to display the content.’

35.  VidAngel’s filtering technology divides each feature film or television

show into hundreds or sometimes thousands of small segments (ranging from 2

? R. Pantos, W. May, “HTTP Live Streaming,” Internet Engineering Task Force,
Apr. 4, 2016 (retrieved from https://tools.ietf.org/html/draft-pantos-http-live-
streaming-19, Sept. 3, 2016)

3 Id.
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tenths of a second to 10 seconds in length), for which each segment is identified and
“tagged” as associating with one or more available categories of filterable content.
When a user selects a filter category and streams a feature film or television show,
all segments that are tagged for that filter are omitted from the stream.

36. If the filter concerns audiovisual content, the user’s device will not
download the segments that have been tagged for that filter. If the filter affects only
the audio, the user’s device downloads a version of the segment with the voice
soundtrack muted while other soundtracks continue to play, but leaves the video
portion unchanged.

37. Based on my review of the documents that VidAngel has provided to
me, it is my understanding that VidAngel’s system is designed and operates as
follows:

(1)  VidAngel lawfully purchases DVDs and Blu-ray discs;

(1i1))  VidAngel places a DVD or Blu-ray disc into the optical drive of a
computer. VidAngel then uses a commercially available software program such as
AnyDVD HD to automatically allow read-access for the purpose of mounting the
DVD or Blu-ray files for uploading onto a computer, in the process necessarily
removing restrictions on DVD or Blu-ray content access;

(i11)  VidAngel uses a software program to extract the subtitle/caption data
files and then creates temporary (“locally cached”) Matroska files (erroneously
referred to by Plaintiffs’ expert, Robert Schumann, as “Mastroska” files) of the
feature films. Matroska files are multimedia files that can hold an unlimited number
of video, audio, picture, or subtitle tracks in one file;

(iv)  VidAngel uploads the subtitle/caption data files and Matroska files
(collectively known as the “pre-filter files” or “PF” files) onto a secure folder on a
third-party Internet service provider’s cloud storage service (“PCSS”) and uploads

the subtitle/caption into a separate PCSS folder (“PCSS cache” of these intermediate
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files);

(v)  VidAngel destroys the locally cached Matroska file;

(vi)  VidAngel boots an encoding and segmenting server (“ESS”) to run two
scripts, including an encoding script and a segmenting script, as follows:

a. The encoding script temporarily copies the PF files from the PCSS
cache to the ESS, uses ffmpeg to prepare the PF files for tagging and filtering,
creates a single mp4 file (640 kilobytes per second bitrate) for tagging (when that is
not performed beforehand on YouTube or when corrections need to be made to the
tags), copies the mp4 file from the ESS to a secure PCSS location, creates four
Transport Stream files (“TS files”) at 640, 1200, 2040 and 4080 bitrates for filtering,
copies the TS files to a secure location on the PCSS, and deletes all copies and files
on the ESS. This script is run once for each title’s Matroska file.

b. The segmenting script temporarily copies the TS files from the PCSS to
the ESS, segments the TS files for adaptive bitrate streaming (as per the HLS
specification) based on both 9-10 second intervals and the locations of each tag for
the title (which could be as short as 2 tenths of a second), creates thumbnail files for
player scrubbing preview for each non-filterable segment, saves a comma-separated
values (CSV) file containing the results of the segmenting process for each segment,
uploads the CSV file for use by the filtering system, encrypts the segments of each
bitrate with a new and unique encryption key, copies the unencrypted segments
from the ESS to a secure location on the PCSS, copies the encrypted segments from
the ESS onto a publicly accessible location on the PCSS (the “TS cache™), copies
the encryption keys from the ESS to a secure location on the PCSS, deletes older
revision files on the PCSS, and deletes all copies and files on the ESS;

(vii) VidAngel lawfully purchases additional DVDs and Blu-ray discs;

(viii) VidAngel enters the information concerning the additional discs into an

inventory system;
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(ix) VidAngel applies bar codes to the disc packages;

(x)  VidAngel sells specific discs to specific customers;

(xi) VidAngel requires each customer to select one or more filters; and

(xi1) VidAngel streams encrypted content from the discs to each purchaser
while applying the filters chosen by that customer.

(xii1) At the customer’s device VidAngel software assembles the segments in
sequence, and for each segment decrypts the content, displays it and then discards

the segment.

VidAngel’s Technology Prevents File Sharing and Does
Not Create Any Watchable Copy of Plaintiffs’ Works

38.  Based on my understanding of VidAngel’s system, at no point during
this process does VidAngel create a fixed copy of the altered (filtered) movie or
television show viewed by any user. In fact, VidAngel’s service does not even
make a “copy” of the original motion picture in any traditional sense. Rather, the
feature film or television show is altered (filtered) as it is divided into hundreds or
thousands of small segments and streamed to the user’s device using the HLS
protocol. A user can view the contents of each segment only after it has been
streamed in sequence, decrypted with the correct keys (keys which, themselves, are
protected and accessible only by a user who has legally purchased a disc from
VidAngel), and rendered with a VidAngel media player. After each unencrypted
segment is viewed, it is removed from the device's memory by the player and, for all
intents and purposes, is gone.

39. T have read the description of VidAngel’s service in the Declaration of
Robert Schumann (Paragraphs 7 to 19 and 35 to 42), and the service, as he describes

it, also creates no fixed copy of the altered movie or television show.
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The Pu&‘ported Legal Violations Plaintiffs Complain of
Are Necessary to Provide any Filtering/Streaming
Service Authorized by the FMA

40. The FMA provides that it is not a violation of copyright to “transmit” a
filtered motion picture to a consumer who lawfully purchased a copy of the
unfiltered work. To transmit a filtered version of a movie or television show from a
DVD or Blu-ray disc to a household, VidAngel must first unlock the encryption on
the DVD or Blu-ray disc. Only after the encryption is unlocked can VidAngel tag
audiovisual and audio segments of the movie or television show for filtering. This
process of unlocking the encryption contained on the disc is the functional
equivalent of what occurs every time a person places the disc in a player to view the
contents of the disc.

41.  Asis common practice for Internet content delivery services (and
multimedia services in particular), VidAngel employs multiple delivery servers for
caching purposes to ensure that its users receive a seamless stream and avoid
creating network traffic congestion. VidAngel streams filtered content to users from
one of eight or more servers located in different parts of the United States. The
content is streamed to the user from whichever server is closest. The closer the user
is to the server, the faster the content reaches the user’s device, reducing the need
for buffering. Without the use of distributed servers, a viewer would see and hear a
motion picture briefly before it froze while the next segment of the motion picture
loaded, thereby diminishing the presentation quality of the media content. Rather
than see continuous motion, the viewer would experience a maddening start, stop,
start, stop viewing of the motion picture.

42.  Each VidAngel user experiences an individualized stream based on the
filters he or she selects. A user can choose from many thousands of different
combinations of filters for any movie or television show, creating a private viewing

experience. For two people to watch all of the exact same segments of a filtered
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motion picture streamed through VidAngel’s process, they would have to choose the
same combination of filter settings and receive each of the segments from the same
Sserver.

43.  Decrypting and streaming a filtered version of a motion picture
contained on a DVD or Blu-ray disc that the user has lawfully purchased is the only
method a third party such as VidAngel can employ to transmit a filtered version of a
motion picture to a household absent an express VOD license from the copyright
owner. It is my understanding that the studios refuse to license VOD rights to
VidAngel (or any other service that filters content). Moreover, the closed systems
of the VOD providers prevent the creation of technology that could permit filtering
without their consent and participation. Thus, VidAngel’s method is the only
known method a third party could use to transmit filtered content to a household
without first obtaining the copyright holder’s consent.

44.  Importantly, VidAngel’s methodology ensures that any decrypted file
can be accessed only by the legal purchaser of the disc containing the file, and that
no filtered version could ever be conveyed to a member of the public by any means.
VidAngel’s decryption technology thus does not and cannot harm the market for the
work, nor does VidAngel’s decryption process result in injury to copyright owners.

45. Tedd Cittadine declares that the following four harms he claims will
befall Plaintiffs if VidAngel’s service is not enjoined: (1) the service harms the
studios’ “basic right to control how, when and through which channels our content
is disseminated for viewing by consumers”; (2) the service causes “harm to the
online distribution of our content and to our relationships with authorized
distributors”; (3) the service causes “harm to our ability to secure and protect
content in an online environment”; and (4) the service causes “harm to the overall
development of the on-demand streaming market by the provision of user-viewing

experiences without our rigorous quality controls.” To begin with, I have reviewed
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Mr. Cittadine’s declaration and his deposition transcript and have found no direct
evidence that VidAngel has actually caused any of these injuries; rather, Mr.
Cittadine has merely testified that VidAngel “threatens” serious harm to the studios.
More importantly, any service that transmits a filtered version of Plaintiffs’ motion
pictures pursuant to the FMA would “harm” the studios in each of these ways. By
definition, filtering does not allow Plaintiffs to control the manner in which a user
filters their works, and the FMA states that filtering shall occur without the studios’
consent. This necessarily means that viewing experiences will occur outside of the
studios’ control.

I declare under penalty of perjury under the laws of the United States of
America that the foregoing is true and correct.

Executed on September 11, 2016, at Wilmington, Delaware. i

Dr. Sig}gr’d Me}{dﬁl /
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Attorneys for Defendant and
Counterclaimant VidAngel, Inc.
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
WESTERN DIVISION
DISNEY ENTERPRISESINC.; CASE NO.16-cv-04109AB (PLAX)
LUCASFILM LTD. LLC;
TWENTIETHCENTURYFOXFILM | FILED UNDER SEAL PURSUANT
CORPORATIONAAND WARNER TO ORDER OF THE COURT
BROS.ENTERTAINMENT,INC., %%TED SEPTEMBER 14, 2016 (Dkt.
Plaintiffs,
DECLARATION OF NEAL
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VIDANGEL’'S MEMORANDUM OF
36-
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VIDANGEL, INC, POINTS AND AUTHORITIES IN
OPPOSITION TO PRELIMINARY
Defendant INJUNCTION MOTION

VIDANGEL, INC.,
Counterclaimant,

VS.
DISNEY ENTERPRISESINC.;
LUCASFILM LTD. LLC;
TWENTIETHCENTURY FOX FILM
CORPORATIONAAND WARNER
BROS.ENTERTAINMENT,INC.,

Counterchim Defendants.

[, Neal Harmon, declare:

1. I am afounder and the Chief Executive Offioédefendant and
counterclaimanYidAngel, Inc. (“VidAngel”). | submit this declaration in support
of VidAngel's Memorandum of Points and AuthoritiesOpposition toPlaintiffs’
Motion for Preliminary Injunction. | have personal knowledge of the facts set fof
herein and, if called as a witness, | could and would testify competently thereto.

Why My Family Wanted to Watch Filtered Content

2.  Throughout myife, | have been a consumer of farvifiendly movies
and television programs. | was raisedural Idaho. We did not watch movies with
sex or nude scenes or with excessive violence and profamty home For much
of my childhood, this meant that nfgmily did not have access to many mainstrea
movies and televisiorshows as they often included content at odds with my
family’s beliefs and valuesAt times, wefelt left out of popular American culture,
as we were unable to watch the most popular movies and sEwes.
entertainment offerings with messages and themes compatible with my family’s

values and beliefs still included some scenes with content we found objectionab
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Figure 1 - | was the third of 9 children and our family enjoyed movie experiences togetheHere we are with our
parents, spouses and young childrenWe had movie night out on the lawn for our family reunion using VidAngel.

We decided not to watch certain offerings we were interested in, because we cg
never know when a particular scene in a broad family comedy might include
material that made us uncomfortable. For this reason, my family was very excit
about the CleanFlicks service that debuted in 2000.

3.  CleanFlicks was a business that produced edited versions of films tg
remove content that was inappropriate for children drdtieer viewers might find
offensive. CleanFlicks removed sexual content, profanity and some references
violence from movies, either by muting audio or cutting entire pwstad the track.
My family and | used the CleanFlicks service to watch the same movies the rest
the country found enjoyable and moving, without compromising our vallesur
regret, a group of Hollywood directors engaged in litigation wiga@Flicks for
copyright infringement and in 2006 a federal district court found thanE€licks’
filtered movies infringed their copyright€leanFlicks’ service was held to infringe
because, contrary to the requirements of the Family Movie Act (“FMA”),

CleanFlicks did not allow each consumer to decide what to mute or delete. It al
created fixed copies of filtered works. When CleanFlicks and similar services wg¢
put out of business, my family lost a major source of family-friendly content

4.  The FMA was enacted in 2005, in response to a lawsuit against
number of different filtering companies, including ClearPlay. The FMoAseda
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clearly legal way to filter out content from popular films and television shioats t
families like mine found objectionable

5. In 2012, Google announced the debut of Google Play. Google Rlay
digital distribution service operated and developed by Googheondy other things,
Google Play serves as a digital media store, offering music, magazines, books,
movies and television programs. It is similar to services such as Apples;Tu
VUDU and Amazon Video. Google Play allows users to download meg&ritaus
digital devices, including phones and Google TV. When Googletéelisoogle
Play, | had already been experimenting with the YouTube JavaScript applicati
programming interface (“API1”). It allowed me to write program codes that
permitted automatic skipping and muting of movies and tetevishows purchased
through Google Play and watched on a YouTube Player in a Google Chrome wz¢
browser.

6.  Around the time Google Play debuted, | realized that the way users
consume movies and other visual narratives was undergoing a rcioifiraway

from traditional physical embodiments like DVDs and Blu-ray discsdibad

S
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streaming. The popularity of smart phones and tablets along with the developmen

of internet infrastructure and other technologies offered users the plaiesti@am
movies and television shows to many types of devices wkeeuser desired.
Rememberingny family’s struggle to find appropriate film and television content, |
realized there was a tremendous opportunity to serve the vast market of haisiseh
with religious, moral and other objections to the adult content of maisistnream
studio offerings in the context of this massive shift to streamitglalition.

7.  Sometime in 2012, my brothers and | asked oursgheéby isn’t there
a contentfiltering service for streaming?” Using my coding knowledge, | coded a
filtering tool for the movie “Cinderella Man” on the YouTube Player in the Google

Chrome browser. (YouTube is owned by Google.) The tool filtered the film fo
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swearing and a couple of especially gruesome punches. While it wawyldrdy the
standard definition (“SD”) version of the movie on a computer, the tool succeeded
in removing the objectionable conteftool,” we said, “it seems to work for SD
content on the Chrome browser.” At the time, though, we realized that high
definition (“HD”) content would become the industry standard for digital movie
distribution. Realizing this, my brothers and | started to lookviys to create a
filtering tool that would work on HD content streams.

The Development That Led Us to Found VidAngel

8. In 2013, Google announced that it would conduct a private betaf test
the Chromecast streaming devigc@hromecast is a line of digital media players
developed by Google. The players are physically small dongles and play videg
content on high-definition televisions by streaming it directly tel@vision set via
Wi-Fi from the Internet or a local network. Users select the media to play using
mobile and web apps that work with the Google Chromecast technoldgyfirst-
generation Chromecast was a video-streaming device that was made available
purchase in July 2013. When Chromecast was announced, there was no comp

providing a content filtering service pursuant to the FMA that wovik#dHD

video streamsMy brothers and | saw a market opportunity to provide families wit

such a tool.

9. “The Chromecast is how we get filtered HD content on the teVision,”
my brothers anddaid to each other. “It’s time to build this.” To confirm our
intuitions concerning the potential market for such a serviceowducted research
and found that about half of American parents would use a filtering service.
Although we created VidAngel because we wanted it for our own chilekeeiknew
many other families would want to use it as w&lle then set about creating the
technology, business plan and infrastructure necessary for a filsenvige. After

many months of hard work, we launched a private beta VidAngel filtering servics
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capable of filtering HD content through Chromecdsivas and is my
understanding that our beta service fully complied with the provisiome ¢iNA.
We simply provided usenwith atool they could use to filter digital content streams
from Google Playsing the Chromecast’s technology.

The Studios’ First Attempt to Block VidAngel

10. In January 2014, we raised $600,000 to launch VidAngel.com. After

the private beta launch, we reached out to Google to ask whetheulguachase
Chromecast devices at wholesale and then sell them to familiewavited to use
VidAngel’s filtering service. Google responded that it would consider a bulk
purchase agreement only after VidAngel successfully launched a patdiof its
Softward Development Kit (SDK) on Februé&y2014 The dayof Google’s
Chromecast API launch, even though we were attending a conference in Galifor
we were so excited to launch that we did not sleep the entire night toygsg the
system to work and be the first out the door on the list of Chromecast dppbcdit

never worked.

ni
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Figure 2 - | took this photo of my brothers Daniel and Jordan in our Redwood City, CA hel on Tuesday,
Feb 4, 2014 at 8:05am after working through the night trying to understand whyur programs no longer
worked

11. Wediscovered that Google removed the technology from their SDK
that made the filtering service possible on native ChromeGasigle did not notify
us or publicly announce the removalitsftechnology. Based on conversations |
later had with a Google representative, | am informed and believe that Google
removed this technology at the request of the movie studidsh claimed that
Google would be in violation of its agreement with them if it enabled VidAngel’s
filtering.

12. Also, on December 5, 2013, VidAngel received a notification from
YouTube that VidAngel’s YouTube Player API programming violated the
developers’ APl Terms of Service for YouTube. Attached as Exhibit A is a true a
correct copy of that notification. Again based on later conversatidghsav@oogle
representative, | am informed and believe that YouTube sent this notification
because the studios told Google that it would be in violatiors @igteement with

nd
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them if it enabled VidAngel’s filtering. As explained in more detail in Paragraphs
48-50 below, I later obtained a copy of Google Play’s VOD Distribution Agreement
with Sony, which confirmed this belief.

13. That the technology enabling filtering had been quietly removed gav
me pause about moving forward with the VidAngel service. Even though |
understood that our service was legal under the FMA, I was aware of the studios’
historical hostility to filtering. In light of that hostility, | @& concerned that the
studios might again try to shut down our service despite the cla@cpons of the
FMA. VidAngel was a startup company without the deep pockets aytilotn
budgets of the major studios, and | feared that the studios would wage a le
campaign that would bankrupt VidAngel’s business — before VidAngel could

prevail in court under the FMA.

VidAngel’s Attempt to Partner with GOO%]C Play
and the Studios’ Interference with Those orts

14. Because we had already raised money, we decided to test different
models and ultimately opted for seeing how many customers we could acquere |
gave the filtering away for free even if users could watch only on the YouTube
Player in the Chrome browser on their computer, and only in SD format.

15.  While VidAngel was working with counsel to develop a filtering
technology compliant with the law, someone from a different division ofjéoo
reached out to partner with VidAngel to provide a filtering feature forf &lamgle
Play. VidAngel was thrilled tpursue this option, realizing that with Google’s
resources and reach in digital markets, VidAngel would finally be alderve the
vast market of Americans desiring an effective digital streaming filtering tda. T
partnership did not materialize because Google’s distribution contracts required
them to seek permission from the studios to develop a filtering toads bavised

by Google that the studiasfused Google’s requests to develop such a tool with
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VidAngel.

16.  After the studios rejected Google’s requests to allow the use of a
filtering tool, VidAngel realized that a small startup could naspialy negotiate a
filtering license with the studios. With the help of legal counsel, YgE\ then
decided to pursue the launch of its current filtering system.

VidAngel’s Current Streaming Technology

17. By mid-2014, it was clear that the VidAngel service, as it was then
structuredusing the YouTube Player API, could never achieve commercial succ
It required users first to create an account on VidAngel and then witHeS8lagy.
Users would use their Google Play accounts to rent content viewable dnbé&u
but then had to return to the VidAngel site to select the filteriag tesired. After
those steps, users could watch only an SD version of the conteomlgron their
computer. This multi-step process confused and frustrated custdmeacdition,
the filters often did not work properly because computer processaggled with
YouTube’s API. Further, the service was not then adapted to modern industry
standards for digital content streamingsers demanded HD content and needed f{
be able to watch the content on their mobile devices and hightaefiset-top
boxes. By mid-2014, people simply did not watch SD movies exclusivelyeon
desktops computers and no major distributor of digital content limited their
distribution in this way.

18. In June 2014, the Supreme Court published its decision in American
Broadcasting Companies v. Aereo, 573 U.S. |, 134 S. Ct. 2498. tietmsion,
the Courtnoted: “an entity that transmits a performance to individuals in their
capacities as owners or possessors does not perfotine foublic’” This language
prompted me to seek legal advice concerning ways to provide a lawfuhglteri
service to the owners of movies under the FMA.

19. | am familiar with some of the litigation involving filtering techngjo
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and the FMA. | know that in 2005, a federal court in Colorado dismissed a
copyright infringement claim against ClearPlay based on the FMA. Huntsman v
SoderberghNo. Civ. AO2CV01662RPMMJW2005 WL 1993421 (D. Colo. 2005).
The Court found that the FMA protected Cleay™ service from the studios’
infringement claims®“the effect of the Family Movie Act is that Congress made a
policy decision that those who provide the technology to enable viewedit t

films for their private viewing should not be liable to the copyrightensrior
infringing their copyright ... .” I am also aware that the FMA protects a technology
that filters content “transmitted to [the] household for private home viewing.

Today, VidAngel follows the FMA and transmits filtered contentdesl homes
without making a‘fixed copy of the altered version of the motion picture.”

VidAngel specifically designed its current technology to comply withRMA and
the relevant Court decisions interpreting the FMA and copyright law.

20. Under the current service, customers buy an authorized DVD or Bluyt
ray disc from VidAngel (which buys it at retail after the studios sgéf) and then
choose various filters provided by VidAngel to apply to the movielA¥gel then
streams the filtered movie to the user’s home. VidAngel allows users to sell back
their disc to VidAngel if they choose not to own the movie permanently.

21. Inearly 2015, VidAngel began privately testing the new service with
customers. Over the course of a few months, the service improved sabigtant
we were able to expandtd the Google Play app store and Chromecast

VidAngel Announces Its New Service to the Studios

22. By July of 2015, VidAngel felt confident enough in its service to seek
feedback from the major movie studios. To that end, with the help o$eloun
VidAngel sent a letter on JuBB, 2015, to the major studios and television networks
(including all plaintiffs herein) explaining its service and technologyrua and
correct copy of that July 23, 2015 letter as sent to Disney is attashEexhibit B
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VidAngel’s letter explained that VidAngel operatesder the FMA'’s filtering
exemption, and works as follows: (1) VidAngeurchases the DVD or Blu-ray disc
for the customer and stores it in a physical vault;” (2) it “streams” the contents of the
disc to the customer in a filtered format chosen by the customer; and (3)‘it¢hen
purchasels] the disc at a discount from the sale price. . .based on the |g¢imgéh of
the customer has owned the disc.” VidAngel explained that it had grown from 43 to
4848 users in just under six months (a 10,000% growth rate) and nbadvitssbuy
directly from the studios “to scale its business.” The letter invited the studios to

access the service and concluded:

If you have any questions concerning VidAngel’s technology or

business model, please feel free to ask. 1f you disagree with
VidAngel’s belief that its technology fully complies with the Copyright

Act or otherwise does not adequately protect the rights of copyright
owners, please let us know. VidAngel wants to take the concerns of
content owners into consideration and address them to the extent it can.

Unbeknownst to VidAngel at the time, Disney almost immediately accessed i
service. Attached as Exhibiti€true and correct copy of a printout from a
VidAngel user account shaomg that, on August 6, 2015, a Disney employee signe
up for a VidAngel account using a non-descript Gmail account anddpibv
payment information for a Director of Antipiracy Operations at Disri&yen

though they were obviously investigating VidAngel, Plaintifif$ wlot respond to
VidAngel’s letter, so it sent a second letter on August 21, 2015. A true and corrg
copy of the August 21, 2015 letter is attached as ExhibNiDAngel had over 30
titles available for the new filtering service when it sent itete to Disney.Prior

to filing suit on June 9, 201@&one of the plaintiffs, nor any of the dozen other
entities to which VidAngel wrote, ever expressed to VidAngat they believed its
services infringed their copyrights and none ever sent a cease astdattsito
VidAngel.

23. | understand that two of the plaintiffs confirmed recefpVidAngel’s

d

ct

S
=)\
1

10 DECLARATION OF NEAL HARMON




BAKER MARQUART LLP
2029 CENTURY PARK EAST, 16™ FLOOR

Los ANGELES, CA90067
Tel: (424) 652-7800 Fax: (424) 652-7850

© 00 N o o A WDN B

N NN DN DNDNDNNNRRRRRRR R R p
M ~N O N N R O O 0O~ O 0N WK R O

=

S

letters and called or emailed VidAngel’s counsel. Warner Bros. Entertainment
Inc.’s parent, Time Warner, Inc., emailed VidAngel in October. VidAngel promptly
returned the email and even scheduled a call to answer his questiomsWarmer
later cancelled the call and never rescheduled it. ckted VidAngel’s counsel in
September 2015 and left a message, but in my understanding did not return phg
calls placed tat in September and October by VidAngel’s counsel. Thereafter,
VidAngel heard nothing from Plaintiffs, through counsel or otherwisg| this
lawsuit was filed.

VidAngel Wanted the Studios’ Feedback for Many Reasons

24. The letters were an important part of VidAngel’s strategy of developing
new technology. Although VidAngel believed its new filtering systemplied
with the FMA, as a practical mattee understood that any legal challenge from th
studios would have significant financial consequences for VidAexg if its
technology vereultimately vindicated by the Courts. It was important to assess t
studios’ attitude toward VidAngel’s new streaming system early on, to provide
VidAngel’s investors (and potential investors) with accurate information about the
studios’ position with respect t&/idAngel’s technology. For that reason, the letters
requested feedback from the studios and invited them to examine VidAngel’s
technology and ask any questions they might have about it. Becaustets |
invited a response from tBeidios and clearly described VidAngel’s technology,
VidAngel assumed that, to the extent the studios had a problem with VidAngel’s
technology, they would inform VidAngéf any of them disagreed that VidAngel’s
service complied with the FMAFurther, asvidAngel’s model involved purchasing
DVDs from the studios and was serving a market of customers that would nevef
watch un-filtered studio content, VidAngel was creating new revemuéé
studios. VidAngel believed then (and continues to believe}hlea¢ are very good

business reasons for the studios to support VidAngel’s model. Since VidAngel’s
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service contributes to the studios’ bottom line, it was another reason to view the
studios’ silence in response to VidAngel’s letters as tacit approval of itS service.
Had any studio expressed a complaint to VidAngel in resporibe tietters,
VidAngel would have discussed and considered any proposal to resolne it
particular, VidAngel could have adapted its technology in someowayp the
extent the smidios expressed an opinion that VidAngel’s technology was infringing,
VidAngel could have filed a declaratory relief suit concerning itsrtelgy.

25. Having received no feedback or objections to our technology from th
studios after sending two very direct letters, VidAngel openeeitsces to the
public in August 2015.

26. The version of the system that was publicly launched in August 201]
solved the problems of the 2014 design: it simplified the userfate, required
users to register only once with VidAngel, allowed users to wakledihtent on
their favorite mobile devices and set-top boxes, and improved #s 8o that they
were more seamles8y bringing VidAngel’s technology up to and beyonandustry
standards and offering the features users expect of any content streaming servi
VidAngel found a large market for filtered movie and television cont@sta
result, its customer base began to shoot up almost immediately.

27. In fact, today, VidAngek apps are rated higher by users than the

leading studio distribution platforms. For example, the VidAmgehg on Google

Play is 4.8 stars whereas Netflix is 4.4 stars, Hulu is 4.1 stars, and Disney Movi¢

Anywhere is 3.9 stars. For all ratings on the Apple App Store, VidArageb stars,
Netflix has 3.5 stars, Hulu has 2 stars, and Disney Movies Anywhere has 3.5 stz
On Roku, VidAngel has 4.5 stars, Netflix has 3 stars, Hulu has 3.5asthiSisney
Movies Anywhere has 3.5 stars.

28. By the end of 2015yYidAngel’s monthly disc sales had grown to over
100,000. In January 2016, USA Today published an article about VidAngel’s

e
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services and the ability to stream filtered versions of Star Wars prequaladd
cost (after buy and sellback) of as little as $1. A true and correct copy of this US
Today article is attached as Exhibit @n January 123 Disney employee- using
the secret VidAngel account created with payment information frameids
Director of Antipiracy Operations logged on to VidAngel account and purchased
Frozen and a Star Wars prequel. (See Exhibit F herétos)same employee
purchased and sold back 17 total titles over the next four months.

29. On March 3, 2016, Disney announced that it would release Star W3
The Force Awakens on DVD on April 5. The film would be available igitad
“purchase” (but not a shorter rental period) on April 1. I am aware that Plaintiffs
have used Star Wars: The Force Awakens to show that VidAogsbpedly makes
titles available before they become available in other digital markets.isTungrue.
In fact, the film was available for digital download purchase four days before
VidAngel could buyDVDs. Attached as Exhibif is a true and correct copy of an
article regarding Disney’s announcement. While the film was not made available
for shorter-term rentals when VidAngel began to make the filtered film algilab
this is irrelevant because VidAngel does not rent titles. Ireaent, Star Wars:
The Force Awakens is the only major title released in this way, and it ea$ycl
done so at a time when the plaintiffs were planning litigation agdidsingel.
Despite VidAngel’s growing popularity, the imminent release of Star Wars: The
Force Awakens, and the fact that Plaintiffs had been discussinghy&lAvith one
another and outside counsel for over seven months, Plaintiffs degmdtvVidAngel
a cease and desist letter or seek an injunction. Instead, on April 5 fRlainti
purchased, streamed and sold back the film. Exaiit C.)

VidAngel Invested Millions in Reliance Upon the Studios’ Silence

30. During the ten and a half months from VidAngdirst letter to the

filing of Plaintiffs’ suit, VidAngel openly streamed filtered versions of every one ¢
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Plaintiffs’ most popular titles as soon as they were available on DVD. During this
time, VidAngel continued to purchase DVDs. In total, VidAngel hastapesr
$1.2 million purchasing discs at retail. VidAngel has also spalhions of dollars
in funding since it wrote to Plaintiffs in July 2018ttached as Exhibit G is a true
and correct copy of an article from October 2015 announcing that VidAngel had
raised $2.5 million in additional funding. VidAngel invested moghaf funding to
develop its current model prior to Plaintiffs filing sutrior to the filing of this
lawsuit, VidAngel also had applications approved on every nnagdnile
application store and set-top box (e.g., Roku, Apple App Store, Apfldmazon
Fire TV, Android TV and Kindle Fire). Monumental efforts went into each one o
these apps. In fact, VidAngel hired scores of tech, support and contdayees
VidAngel also hired scores of contractors to support the employees\Midgmgel
updated all the streaming technology to play more smoothly and Iboulltia
thousand title content library. After several months passed witlpedtmn from
the studios, VidAngel concluded that the studios did not olpats service. In
response to mediaquiries about the legality of its service, I cited VidAngel’s
lettersand the studios’ lack of objection as a basis for VidAngel believing its service
did not infringe. Attached as Exhibit H are news articles containing wiesju
about the studios havimo objection to VidAngel’s service. Today, over 500,000
families have useWidAngel’s filtering service.

31. Infact, it was not until VidAngel announced its intention to seek
significant financing that Disney finally decided to sue. On May 24628 couple
of weeks before the suit, VidAngel informed its better customers (ingudisney,
which has purchased 17 titles with its secret VidAngel accoun oftent to raise
additional funds through Regulation A+ financing. Then, and only, thid Disney
finally decide to sue. | believe this litigation was intentionallyetinto cut off

VidAngel’s access to cash flow at a critical stage in its development and prevent ¢
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modern filtering service from growing.

VidAngel Is a Filtering Company

32. Because VidAngel has catered only to people who want to filter the
motion pictures they watch in their homes, we did not immediately recognize thé
others might try to abuse VidAngel’s service or exploit loopholes in our service to
watch motion pictures without filtering. At the very early stages of our senvice, O
system allowed one to stream a movie even if no filter was selected. At that tim
we trusted that our audience was using our service for filtering.

33. In December 2015, we created a #StopJarJar marketing campaign t
coincide with Star Wars 7 movie launch, giving away a free $20 Star Maie.

We discovered that the campaign was attracting users who were watching &ar
without filters. We therefore halted the campaign and began requiring filters to
watch movies on VidAngel.

34. Later on, we discovered that other customers were setting a single
global filter (e.g.Jar Jar Binks) and then watching movies on the Roku that didn’t
have any tags for the selected filter, resulting in a few unfiltered streams. As soc
we discovered potential loophole, we altered the system again soahsiiied that
a filter was set on each streamed movie. It has upset a few customers, $ut it ha
allowed us to stay focused on our original target market of FMA-comiliming.

35. When the studios sued us, they complained that the opening and
closing credits were another loophole of sorts. Because we had always tried to
prevent improper use of VidAngel, we immediately removed the opening and
closing credits tags altogether. VidAngel received a few complaints from wWios
were abusing the system, biualso got complaints from those who used those
filters for legitimate purposeOne reason these filters were created was that creg
are often more than mere lists of the people who did certain tasks in creating the

film. Some movies save the most offensive content for the credits. Eseatitl
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credits feature allowed users to avoid such content. We are now updatipgp®ur 3
to allow our customers to use the opening and closing cretbkts frovided that
they also pick at least one additional filter.

36. All of the above steps to remove potential loopholes and focus
VidAngel’s viewing experience on filtering have been a part of our evolution, as we
become known to a larger audience of people. VidAngel is committed torgnsu
that people come to VidAngel to view filtered versions of moti@tupes.

37. Despite there being a few times where the system has been abused
data shows that 95.93 percentMafl Angel’s purchases came from users who
voluntarily chose more than one filter. VidAngel also ran these nuntesalf

2016, and found that more recently 96p8&:ent of VidAngel’s purchases came

from users who voluntarily chose more than one filter. This indicates thateysr us

areoverwhelmingly using VidAngel for filtering, and that the number sdrs
choosing multiple filters is increasing

38. The studios claim that VidAngel is threatening the “legitimate
streaming market” because VidAngel’s sellback model allows a net cost of $1, but
the data prove otherwise. Because almost 96% of VidAnpeichasers have
selected multiple filtersver VidAngel’s entire history, this means the version of the
film or television show VidAngel streams to them is of a different character than
version available through other VOD providers like Google Play, Amazon Video
VUDU and iTunes. VidAngel has had a long history of ensuring thetdéaching
its target filtering market.

39. VidAngel has additional data showing that most of its userddwnot
have watched the movie they chose to see absent filtering:

SURVEY QUESTION: Would you have watched "[title]" without a filter?

Out of 180,227 movies watched, 92,225 users said they would not have

watched the movie at all without filters (as of 8/26/2016). These answers come 1
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the account holders (usually parents). The numbers do not fully adooun

hundreds of comments like these:

| would let my 13+ year old children watch without the filter. My younge
kids had to wait until Vidangel provided it.

My kids love this movie especially at Halloween but | hate it becduse i
needed to be edited. Thank you for editing it and putting it an site.

The filter was great with younger kids watching (13 yr old yncanse)

The filter was for the kids.

| wouldn't have let me kids watch without the filters.

My husband and | love the movie "Apollo 13" but we have nevechedltit
with our kids (youngest is age 7.) We muted the language that we feel is
inappropriatefor our own household and were able to watakhiour
children. They loved it :)

| would have watched it without a filter with my older kids, but et t
youngers.

40. This means that, while over half of all movies would not have been
watched by the account holders without filters at all, far more users woiltchve
watched the movie with their family without filters. This filteredyonlewershipis
entirely additive to the studidbsmarket, and the purchases of those films and shows
would not have occurred without VidAngel

VidAngel’s Marketing IS About Filtering

41. VidAngel is constantly testing advertising messages and the@studi
have cherry picked a few that never even got traction. While the studios say
VidAngel has an “unfair advantage” using its net cost with sellback and filters as a
marketing hook, what they fail to acknowledge is that VidAngel isarairect
competitor to their distribution partners because those partnerg dierdiltering.

42. VidAngel learned in its early market testing that the market for filtere
content was far larger if customers did not have to pay an additional fee for filter
It seemed that customers felt they should be able to watch the movie however t

wanted after they had purchased the movie. As a company strategy, VidAngel
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wanted to reach broadest filtering audience possible and adjustealkisting
messages accordingly.

43. Historically, those who would like to enjoy filtered content hadayp ®
premium price for the ability to do so (even purchase expensive hardware and 3
subscription in addition to the cost of the mgvMéidAngel’s messaging helps those
who think that filtering is more expensive and more difficult to realize tleat th
opposite is true. An analogyxplains why VidAngel’s marketing references other
VOD services. People may believe that flying in an airplane is dangenoliuse &\
may highlight that the chances of dying in a car are higher than the chancasyof ¢
in an airplane to dispel that myth and attract people to purchasing ftkets.

Plane tickets do not directly compete with car sales, but the comparissefulto
customers.

44. The number of users voluntarily choosing more than one filter (over
percent in July) are evidence that the studios have mistakenly conclatled th
VidAngel’s marketing highlighting net cost gives VidAngel ari‘unfair advantagé,
when the approach is ultimately attracting a filtering audience rather thaoetom
with all the many distributors who do not offer filtering.

The Studios Are Being Disingenuous Concerning the Lawsuit

45. In their Complaint, the studios say they are suing VidAngel because
Is allegedly operating an "unlicensed VOD streaming service" even though

VidAngel is operating a remote filtering service under the FMA

46. Plaintiffs claim that "The FMA requires that any copy or performance

made pursuant to that statute be otherwise 'authoeriziddit is, not violating the
copyright owner’s other exclusive rights." Complaint (Dkt No. 1), § 44. Under this
position, the authority to filter content in the home resides wélstadios, not with
the family. This position would essentially repeal the FMA, whilcbs not require

any consent from the studios to filtering (consent they would definitely nex giv

ly
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47. The ultimate irony is that the studios will not sell a streaming license
that permits filtering to anyone, putting companies like VidAngelGatch-22
position Indeed, 10 years after the studios were compelled by the FMA to dismi
lawsuit with ClearPlay, the market has yet to see a studio-licensed streaming

product that supports filtering.

DVDs and Blu-ray Discs Are the Only “Authorized”
Ccopies ofPlaintilT’s Movies Available Tor Filtering

48. Due to the agreement the studios have made with the Directors Guil
America(“DGA”), major studio agreements with their distributorgedanguage
similar to the Sony/Google agreement posted on WikiLeaks (which | found doi

Google search for “VOD license agreement”):

CUTTING, EDITING AND INTERRUPTION . Licensee [Google]
shall not make, or authorize any others to make, ang madoinsy
deletions, cuts, alterations or additions in or to an rogram
without the prior written consent of Licensor [Sony]. For the
avoidance of doubt, no panning and scanning, time compression or
similar modifications shall be permitted. Without limiting the
forgoing, Licensee shall not delete the copyright notice or credits from
the main or end title of any Included Program or from any other
materials supplied by Licensor hereunder. No exhibitions of any
Included Program hereunder shall be interrupted for intermission,
ﬁprgmermals or any other similar commercial announcements of any
ind.

49. Discovering this language in the studiastual agreements helped me
realize that this was the reason Google was forced to remove technical support
filtering HD content on the Chromecast and was forced to seek permissioth&om
studios to enable filtering on Google Play.

50. What’s more, when the studios sign a deal for the rights to a specific
title, they seem to be required to include the following language in dieof
agreements. For example, in Sony’s agreement for the movies Fury and American

Hustle, the following language binds Sony:

[Sony] shall have the right...to make any and all changes and

SS
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modifications in the Picture; provided, [Sony] shall comply with an
([:)(_)ntr?ctual right of first opportunity to make such changes granted to
irector.

51. Given this language and the studio interpretation of the FMA, this
language trickles down through all agreements and ultimately hamdsitihority to
make any changes to the movie baxkhe director of the movie

52. The legislative history of the FMA reflect that the DGA refused to
testify or cooperate with Congress in any way WRBA was being debated in
Congress. The DGA and the studios would not seek a business deal witigfilteri
companies in 2004. And these are the same organizations who have dhthdille
market need for filtering for the last decade, leading a few brothers from Idaho ts
ask themselves, “Why i1sn’t there filtering for streaming?”

53. If the court were to interpret the law as argued by the studios, then
VidAngel will not be able to operate under the “transmitted” language of the FMA
because the studios will not sell VidAngel a license that pernigsifig). In fact,
they are unable to do so without cooperation from the DGA. And lack of
cooperation from the DGA is the reason the FMA was passed by Congress in th
first place. VidAngel is the only entity that provides a filteringygee under the
FMA for those viewing title on modern mobile devices such as smartphonets,tak
and SmartTVs.

VidAngel Would Love to Purchase a Filtered Streaming License

54. VidAngel has various business reasons for which it is preferable to
purchase a streaming license that allows for filtering. For example:

a)  Discs will increasingly become less available and may eventually be
phased out of existence.

b)  New customers complain about VidAngel’s buy/sellback model and
ask why they can’t just rent the movies.

c) A streaming license would allow VidAngel to provide both filtered an

unfiltered versions of movies.

e
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d) There s a lot of overhead and waste in managing a vault of physica
discs.

e) Acquiring physical discs through retailers is time consuming and
difficult.

f) When customer demand exceeds our supply, VidAngel has to send
customers oubf-stock notices. VidAngel sent out almost 60,000 unique custome
over250,000 out of stock notices last month alone. This means that VitlAnge
turned away50,000 requests for streams that it could have received income for
had a standard VOD distribution agreement that allows for filtering.

g) When VidAngel purchases more discs than it is ultimately able to se
it ends up with hundreds or thousands of discs thatlineiler sell.

55. VidAngel assumed thdt needed to have significant size before the
studios would ever consider a filtered licensing deal. Some contacts invbloty
told me to wait until we had over 1 million users, preferably over 5 million.

56. In fact, VidAngel started talking with a local distributor in Uttout a
licensing deal in May of 2016, before the lawsuit. This distributor hasddo
licensing its latest film to VidAngel because it has not sigmeagaeement with the
DGA and can permit filtering of content.

57. After Plaintiffs filed ther lawsuit, VidAngel inquied of some of the
plaintiffs whether they were open to a business solution rather tiggtidin.

58. VidAngel also met with Sony, Lionsgate and Paramount about a
licensing deal since those studios had not sued them. VidAagekached out to
many others. These studios have either said, “this is complicated legally,” or
“maybe we can solve the problem with the airline cut,” or “you have to get the DGA
to agree first.” Multiple studios said they would get back to me after meeting with
their legal teams and never did.

59. Finally, I am aware that my counsel has emailed counsel for Disney

2r'S
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and offered to make certain changes to VidAngel’s model and that Plaintiffs’
counsel responded: “my clients absolutely will not engage in any joint licensing
discussions.” Counsel for VidAngel then offered to abandon its FMA exemption
defense (and with it the requirement that consumers must purchase coses)of d
and instead pay a streaming license fee to stream filtered content, notitgsthat
arrangement would resolve Disney’s DMCA and infringement claims. Disney has
not responded to this offer.

60. It appears that VidAngel is back to 2005 again, with no business

solution available to VidAngel.

New Releases on VidAngel Geneta
Revenue Share Similar o Studio Coniracts

61. Over its history, muchf VidAngel’s revenue comes from the sale and
filtered streaming of popular movies within the first four weeks of thesasd
Each new release DVD or Blu-ray is purchased by VidAngel and is then sold to
customers (after it is bought back by VidAngel) on avet&igmes. The average
net revenue for each transactirer VidAngel’s history is $120. The average cost
for a new release DVD or Blu-ray is $15.01. This means that VidAngel, on aver
contributes $15.01 in capital for total revenue of $19.20. leratiords, the studios
receive approximately 78% of all of the revenue VidAngel receives on a newerel
title. By comparison, the Google Play and VUDU VOD Distribution Agreements
with Sony calls for Sony to receive 70% of the revenue day one, and receive 65

for the four weeks thereafter for all new release rentals.

VidAngel Maintains |1t Has Robust Records of Every Transaction
In Its History Related to Each of Plaintiffs’ Titles

62. VidAngel maintains records of every transaction. Those records
include the date purchased, date sold back, amounts paid tageiehd sell back

the specific disc purchased and filters used. VidAngel maintains tiaafodavery

its
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title VidAngel users have ever filtered and streamed.

VidAngel Will Suffer Tremendous Hardship If an Injunction Issues
63. In the event that VidAngel is enjoined on October 24, 2016, the

following financial damages (immediate, and future) would be incurrdeein t

estimated 18-month timeframe for the trial to occur:

2. I \/idAnge! is
currently operating at| 3 . thisdludes
Hosting, Credit Card Fees, and Tagging C{lllIIIIENEGE
]

b. VidAngel expects to have a user bas|iiil il S
by April 2018 (18 months from the injunction hearing). Wath
. jeubk |
. ol

If VidAngel were to be enjoined, the total value of the custome

lost would bej N

c. In Apr 2018, VidAngel's monthly revenue run rate is projected t
be 2 pcr month, or an ann
B |f VidAngel achieves this goal in the timeframe
projected, the company would be valued at, or aljjjiili
I Al of this potential market value would be lost if
VidAngel is enjoined.
VidAngel, formed just three years ago, has only 20 full-time employeesatép d
VidAngel has been capitalized with over &#&illion and has spel ] of

"1, purchasing discs.
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64.  VidAngel developed its filter-and-stream technology just as consumer
preferences were beginning to move away from getting physical DVDs/Blu-ray
discs to watch on a home television to having content streamed to them to watch on
all sorts of devices, which now are only infrequently a television set, Consumers
increasingly want to avoid having to obtain discs and want the freedom to watch
content on tablet, laptop, and desktop computers, smart telephones, and other
devices, and want to be able to watch content wherever they may be, in private, As
consumer preferences involving digital technologies always do, the preference for
streamed content is happening rapidly and the bulk of the transition will likely be
complete in less than three years. VidAngel is the only company currently
streaming filtered content to customers. (The only other content filtering service
sells devices that consumers may use at home to filter the content of physical DVD
and Blu-ray discs being watched on a television set.) As the sole competitor
offering to provide filtered streamed content to modern devices, VidAngel
obviously has a significant head start over potential competitors in developing its
technology and increasing its know-how. Further, VidAngel owes a large portion of
its success to the highly capable and competent employees and independent
contractors it has attracted, trained, and retained. Were VidAngel to be enjoined
during the pendency of this action, it would lose all the advantages described above.

I declare under penalty of perjury under the laws of the United States of
America that the foregoing is true and correct.

Executed on September 12, 2016, at Provo, Utah.

) P
/ &

Neal Harmon
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VIDANGEL, INC.,
Defendant.

VIDANGEL, INC.,

Counterclaimant,
VS.

DISNEY ENTERPRISES, INC;
LUCASFILM LTD. LLC;
TWENTIETH CENTURY FOX FILM
CORPORATION; AND WARNER
BROS. ENTERTAINMENT, INC.,

Counterclaim Defendants.

N
N
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OPPOSITION TO MOTION FOR
PRELIMINARY INJUNCTION

Judge: Hon. André Birotte Jr.

Date: October 24, 2016
Time: 10:00 a.m.
Courtroom: 4

Filed concurrently herewith:

Request  for Judicial Notice
Declarations of Neal Harmon, Sigur
Meldal, Jaime Marquart, David Quintd
Elizabeth Ellis, Theodore Baehr, Davi
Barton, Tim Barton, Gary Bauer, Davi
Bozell 1ll, L. Brent Bozell, Connor.
Boyack, Rick Green, Rebecca Hageli
Donna Rice Hughes, Harry Jackso
Matt Kibbe, Andrea Lafferty, Gary
Marz, Bryan and Diane Schwartz, Bg
Waliszewkski, Tim Wildmon, and
Timothy F. Winter; Evidentiary
Objections; Application to File Unde
Seal with Supporting Declaration d
Jaime Marquart and Proposed Order
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INTRODUCTION
Disney and three other Hollywood studios (“Disney”) have sued VidAng

small Utakbased company that operates an online video streaming service de
to enabldawful owners ofmovies to filter out objectionable contdygforeviewing

those moviesat home According to Disney, VidAngel is a copyright pirate th
choosesto steal rather than “negotiate and pay for the rights they uSeg
Plaintiffs’ Memorandum of Points and AuthoritiesMPAS’) at 122-23. Like

many of its movies, however, Disney’s story is pure fantasy.

When that story is fully told, three thingse clear: (1) VidAngel is ng
pirate. It spentover a third of itscapital contributiongo buy DVD and Bluray
discs sold by the studios andgells them to consumers, many of whom would
otherwise watch the movies recorded on th€®).Disney is no victim.lt is a bully
that acting in concert with other powerful companies, has lamgaged in ar
unlawful effort to blockany online filtering services for the -fitome viewing of]
lawfully purchased moviesAnd (3) this lawsuit is aboutltering, not piracy. It is
an elegantly disguised attempt by Disney’s lawyers to accomplish wih@bltgsts
could not: obstruction of the Family Home Movie Act of 2Q0EVIA”) .

Currently before this court is Disney’s motion for a preliminary injunc
seeking to shut down VidAngel's operations pending resolution of
litigation. That motion must be denied.

It is well settled that a party seeking the “extraordinary remedy”
preliminary injunction must “clearly show” that it is likely to succeed on thets)g
that it will suffer irreparable harm without an injunction; that the balaheguities
tips in its favor; and that an injunction is in the public interéénter v. Natural
Res. DefCouncil, Inc.,555 U.S. 7, 24 (2008)Disney has not metand canot
meet—its burden orany (let alone all four) of those factors.

First, Disney cannot establish that any of its claims are likely
succeed.VidAngel’s service is both legal and fair.
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It is legal becausaothing VidAngel does can reasonably be constrag
infringement or circumvention under federal lavkny possible confusion on th
Issue was conclusively resolved by Congress over a decade Tago.FMA
authorizes foprofit companies to stream lawfully purchased movies for h

At

pme

viewing with objectionble content filtered out pursuant to each customer’s

individual choice. Disney vigorously opposed the FMAThey lost, but have

continued their war against filtering by refusing to license any compaayto
filter lawfully purchased content for home wimg. Without apparent irony, Disne
insists that VidAngel's DVEbased business model is illegal, when iDisney’s
misconductthat has effectively made that model the only way in which FI
authorized filtering can be meaningfuttyadeavailable to American families.
VidAngel's service is also fair.Contrary to Disney’s intimations an

accusations, every VidAngel customer must actually purchase a Disney

before it is streamed for their home viewintj. Disney’s view of the law werg

adopted, anyonwho wanted to purchase and have a filtered movie streame
homeviewing would be forced to pay Disnéwice for that privilege once for the
DVD and once to watch.itThat’'s unfair.

Second Disney cannot show thatidAngel’s continued operation pendy
trial would cause any irreparable harrAfter receiving letters from VidAngel ir
July and August of 2015Disney (andall five other major studios) discusse
VidAngel’'s service for almost a year before Disney (but not three other 1
studios) electedb file this action.Less than two weeks after receiving VidAnge
first letter, Disney established a VidAngel accouard the major studios exchang
over 1,300 emails related to VidAngel the templus months before suitDisney
thenwaited severamnore months before seeking to enjoin VidAngel's serviddat
is not how Big Hollywood responds to pirateswever smalland it is not how the}
react to those who traffic in DMCA circumvention technologies aimed at facilit;

piracy. In those cases, the studios have always acted quickly and in cadeest.
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in contrast, Disney took a yeaotto build acase against pirate, but talecide how
to neutralize an act of CongresSuch extraordinary delay bars injunctive relief.

Finally, Disney canat prove that the balance of hardships tips decisive
its favor or that the public interest supports a preliminary injunctidoa. the
contrary, the balancing of hardships weighs strongly in favor of VidAngel, the
participant in a nascent market being suppressed by Disney. MoreoVv
evidencedby the haltmillion families it has already served, that market serve
important public interest recognized by Congress when it passed the FMA.

FACTUAL BACKGROUND
This case is abodtitering, not piracy. And Disney is going to lose, beca

Congress said so. Specifically, the FNAthorizes foiprofit companies such 3
VidAngel to stream lawfully purchased movies for home viewing with objectiorn
content filtered out pursuant to each ounstr’s individual choice.Disney and the
other major studios vigorously opposed the FMA. They lost, but have cont
their war against filtering by refusing to license any company to filter cor
Declaration of Jaimdlarquart (“MarquartDec.”), Ex. B at Tr. 83:26884:21 That
de factoban has necessitated VidAngel's D\ased business model, which mal
the filtering authorized by the FMA meaningfully available to American fami
To correct the highly misleading narrative set forth by Disneyhegen with a brief

summary of the relevant factual history

A. Prior to 2005, Disney UsedCopyright Litigation to Prevent
customers VWho Purchasd Movies 1or Home Viewing Hom
Filtering Objectionable Content.

Before 2005, the motion picture studios sued ewavice that tried tg
provide filtered content to consumerbl.R. REP. No. 10933(1) at 7 (2005) Like
today, Disney and itdlaes attempted to use scorchedrth litigation tactics to bully

smaller players. As the House Judiciary Committee noted with some incre
Disney and its allies had sued compateegully providing filtering services undg
the preFMA legal regime: “Testimony provided by the Register on June 17, 2
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makes clear that some parties to the suit should not face liabilithdorcurrent
actions.” Id. at 5. See alsdH.R. Rer. No. 108670, at 3 (2004) (“The Committee

1S

. . . concerned that one service that has adopted a model that is already legal un

existing law is embroiled in litigation.”).The Committeealso observed that
Disney and its allies had allowed the “airline and broadcast versions [of movi€
. . be[] made available for sale to the public,” new legislafwhich became th¢
FMA) might not have been needed.R. REp. No. 108670, at 3 (2004).

Indeed, it was precisely because Big Hollywood refused to acknowledd

S to]

U

e the

moral rights of American families to filter objectionable content that Congress

changed the law by enactitige FMA over11years ago.

B. Congress Enacted the FMA to Ensure that Familie€ould Watch
Flltered Content In Private

There is no serioudoubt concerninghe purpose of the FMA. It was enact

to ensure “that existing copyright and trademark law cannot be used to pre
parent from deciding what their children see in the pyivaf their own home’
because Congress did “not take kindly to those who would presume to tell
how they decide what is best for their children.” 156NG Rec. H765401 (Sept.
24, 2004) (statement of RepSensenbrenner). Congress sought to “shig]d
companies that make movigtering systems from liability for copyrighting
infringement,”id., and “ensure” that technology that helps parents “determine

their children see on the screen” would “not face continued legal challenigks.

(statemenof Rep. Smith).

Congress wanted to “allow for technology innovation to flourish with
having to face continued legal challenges” and without “requir[ing] limits tq
placed on content the studios developd. (statement of Rep. Cannon). At t
sametime, though, Congress wanted to allow other useaaéitabletechnology to
skip over portions of a movie.”151 CoNG. REC. H211401 (Apr. 10, 2005)
(statement of Rep. Sensenbrenner). It was “time for the rights of parents eq
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tied up in the coustany longer.”Id.

Congress believed strongly that families should be allowed to filter canten

shown at home.The FMA'’s House sponsor succinctly explained that need:

Just as the author of a book should not be able to force someone to rea
that book m any particular manner or order, a studio or director should
not be able to force our children to watch a movie in a particular
way. No one can argue with a straight face it should be a%ammvthe

to skip over a few pages or even entire chapters lwdok. So, too,

it should not be illegal to skip over a few words or scenes in a
movie. The Family Movie Act ensures that parents have such rights

150 CoNG. Rec. H765401 (Sept. 28, 2004) (statement of Rep. Lal
Smith). Congressman Cannon observed that the FMA was intended to allow g
“to protect their children from the sex, violence, profanity and other objectio
materials that are found in movies” bgldrifying the exemption in the copyrig
infringement law allowing people to skip, mute or avoid scenes on DVIDs.”

As explained below, the legislative choices that Congress made in the

mar
aren

nable

FM¢/

weredirectly intended to prevent studios or directors from using litigation to block

parental filtering they disliked.

C. Congresss Decision to Authorize ForProfit Companies to Stream
Lawtully Purchased Movies for Filtered Home Viewing Was
Knowingly Made Over Disney's Vigorous Opposition.

Disney and all the major sties—as well as théMotion Picture Associatiof
of America (MPAA), and the Directors Guild of America (DGAjoughtintensely
to prevent the passage of the FMAee, e.g.H.R. REP 109-33(1) at M. Their
central grievance was the same as here, namelyptihyaDisney and its friends

should have the right to make “editorial decisions” about movidse HMA was
problematic because #toppedstudios from invoking copyright law to blod
filtering they did not blessld.

As Disney’s Capitol Hill alliesexpgained ina minority report reflecting th
reason foDisneys opposition tothe FMA: “The issue in the debate [i8ho should
make editorial decisions about what movie content children see: parentsoor
profit company,”H.R. REP. No. 10933(1) at 69 (emphasis added). The minor
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report further noted thahe FMA “does not require that filtering be done with

permission of the content creator or owner, but rather creategesmption from
copyrightand trademarkability for filtering.” Id. at 74(emphasis added)ndeed,
Congresswoman Watsomemorably complained that the FMA would “shield
companies that make moviktering systems from liability for copyrighting
infringements.” Id. Exactly.

Then and now, Disney and its allies were and are motivated by the sam
to preventany parentalfiltering." For Disney, homaiewing was and is an all ¢
nothing proposition?[D]on’t let your children watch a movie unless you approve
the content of the entire movie.H.R. REr. No. 10933(l) at 72.In Disney’s
preferred world, parents’ only recourse should be to rely 06,tBG, PGL3, R,
and NCG17 rating systemwhichaccording to Disney'effectively enable§] parents
to steer their childrenveay from movies they consider inappropriatéd:?

In the considered judgment of Congress, that view was an unacceptakilg

to the right of parents to control content in their own home in accord with

constitutionallyprotected valuesAt the sane time, Congress was acutely sensit

! The inability tocompletelycontrol what is filtered underlies several of Disne|
alleged “irreparable injuries.SeeCittadine Dec., 11 5, 157, 2:34. If that were
correct, Disney would be irreparably injured every tinmaavie-watcher closed hij
eyes to avoid Seeing a scary scene.

2 Of course, as the House Judiciary Committee wryly observed, Diaiteyo
assert thenoral rightsof movie directors when such is inconvenient to Disney

The Committee is aware of numeroustion pictures being edited for
screen size, content, and time purposes with or without the director’s
consent so that a motion picture can be displayed on t3cadpect
ratios of standard definition televisions, or an airplane with
objectionable language remove, and on television channels in the
traditional 90 or 120ninute time slots. The Committee sees no
difference between the impact upon the moral rights of directors of
such modifications and someone wanting to prevent certain content
from being dsplayed on their television.

H.R.ReP. No. 10933(l) at 7.
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to the prospectthat the studios and directors might never license third parti
stream filtered content to consumers. Accordingly, the FMA was drafted to [
third parties to filterwithout consenaind witho liability for intellectual property
claims the studios and directors might assert.

To that end, the FMA amended section 110 of the Copyright Agtawide
that “the following arenot infringements of copyright: . . . (11) the maki
imperceptible, by or at the direction of a member of a private household, of li
portions of audio or video content of a motion picture, during a performanc
transmitted to that household for private home viewing, from an authorized cc
the motion picture . . . if no fixed copy of the altered version of the motion pictt
created. . . .” 17 U.S.C. § 110(11) (emphasis added). The Lanham Act
similarly amendedSeel5 U.S.C. § 1114(3X).

D. In Furtherance of Its Unlawful Agreements with the DGA, Disney
Pronibits Filtering 1n All Streaming Licenses

Disney and other MPAA member studios have entered into an agreeme

the DGA (“DGA Agreement”) that prohibits all but very limited editiogcutting
of their major motion pictures and does not allow any form of filtering unde
FMA. (Dkt. No. 11). VidAngel has counteomplained against Disney f(
antitrust violations with respect to the DGA Agreement, alleging that the agre
Is pat of a concerted effort to prohibit the lawful provision of online filter
services pursuant to the FMAd.

Disney’s witness, Tedd Cittadine, admitted that no plaintiff in this casg
everlicensed any VOD provider to filter streamed movittarquartDec, Ex. B at
Tr. 83:2084:21 He furtheradmitted that his company’s standard VOD agreem
all have a term similar tthe onein the VOD agreement between Sony and Go¢
Play. MarquartDec, Ex B at Tr. 343:&1. That agreement prohibits the 2O
provider from “mak]ing], or authoriz[ing] any others to make, any modificati
deletions, cuts, alterations or additions” in or to any of Disney’s titles sold b
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VOD provider. Harmon Dec., 8, Quinto Dec., {1 4, Ex. A. The terms of
service ofVOD providers likewise prevent users from filtering Disney titles/the
buy from a VOD providerMeldal Dec.,| 26, 29, 30Exs. G & H To obviate this
motion, VidAngel offered to enter into a standard VOD license agreement
Disney that allowed for filtering. Harmon Dec. §59; Quinto Dec. f{ 24. Disney

(i.e., eachplaintiff in this litigation) refused to considés offer. Id. The reasois

simple. Disney does not want the market for filtering its licensed VOD title¢s to

exist.

E. Unable to Obtain a License from DisneyVidAngel Has Develomd
an FMA Authorized Streaming bBusinessModel That Enables
customers Who PurchaseMovies tor Home Viewing O Fllter
Objectionable Content.

The Declarations of VidAngel's CEO, Neal Harmon, andtdétshnological

expert, Dr. Sigurd Meldal, explain in detail how VidAngel lawfully acquires DYDs

of Disney'’s titles, sells those discs to its users, and then streams filtered vergions

those titles to the lawful owners of those discs for private home ngevidiarmon
Dec., 11 20, 26, 61; Meldal Dec., 1188 The declarations provide much maqre

detail on how the technology works, but the letters VidAngel sent to Disney an

other studioswvell over a year agexplained its basic service quite succincly)
VidAngel “purchasega] disc for the customer and stores it in a physical vau;

using proprietary technology, it “streams” the contents ofdise to the customs

=

in a filtered format chosen by the customer; thent(3e-purchasels] the disc at

discount from the sale price. . .based on the length of time the customer has| own

the disc.” Harmon Dec.Y 22, Ex. B. VidAngel has spentver a third of its capitall
contributionsto buy digital video discsand Bluray discs(collectively, “DVDs”)

sold by the studios and -sells them to consumers, many of whom would |not

otherwise watch the movies recorded on thddh, 163. To date, VidAngel has
spent ovef1,200,00G0 purchase content sold by the studitzk. No fixed copy of
analtered workis ever createdld. This serviceomplieswith the FMA.
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LEGAL STANDARD

A preliminary injunction is an “extraordinary remedy never awarded §

right.” Winter, 555 U.Sat24. Indeed, the remedy is appropriatdy if the movant
proves “[1] that has likely to succeed on the merits, [2] that he is likely to su
irreparable harm in the absence of preliminary relief, [3] that thedalaf equities
tips in his favor, and [4] that an injunction is in the public interekst. at 20.

When a plantiff seeks to enjoin a technology, as Disney does here, a

should exercis@articularly great restraint.As the Supreme Court observed in t

seminal Sony Betamax cas#t]he judiciary’s reluctance to expand the protectic
afforded by copyright whout explicit legislative guidance is a recurri
theme,”Sony Corp. v. Universal City Studios, Iné64 U.S. 417431(1984) and
“it is Congress that has been assigned the task of defining the scope of the
monopoly that should be granted tdhaurs . . . to give the public appropriate acc
to their work product.”ld. at 429.

ARGUMENT

l. DISNEY IS NOT LIKELY TO PREVAIL.
Disney is not likely to prevail on either its firgim for relief,for Copyright

infringement, 17 U.S.C. 8§ 106(1), (4r its seconatlaim for relief,for violation of
the DMCA 17 U.S.C.8 1201(a)(1)(A). Knowing that it cannot demonstrate
likelihood of success on its first and most important cause of adtioopyright

infringement, Disney focusdsst on its secod, DMCA claim, in its moving papers.

Not only does that argument put the cart before the horse, it reveals the in
infirmity in Disney’s logic. This Court’s analysis of the copyright infringeme
claims should shed light on the larger purpose oDlECA, which was intended {

protect against copyright infringement.
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A. Disney Will Not Succeed on Its Reproduction and Publi¢

Pertormance Copyrignht Claims.

In contending that VidAngel violates Disney’s exclusive rights to repros
and publicly perform its copyrighted wotkiSisney ignores that gave up certair
rights and the subsequent owners acquired other rigiten physical copies g
Disney’s DVDs were lawfully soldhithe market.

Disney first argues thatVidAngel's intermediate copies violate si
reproduction right, citingonly case law in which a defendant acted unlawfully
making copiesxapable of being viewed by consumeBit, the case law draws
clear distinction between unlawful copies, which can be viewed by consumer
lawful “intermediate” copies, which cannot. VidAngel does not makecopy that
a consumer could watch, evergifenaccess to the relevant fileAfter decrypting
discs it owns, VidAngel creates intermediate files that are not capable of
watched. (Intermedhate files can be compared to computer source code, whi
unusable until it has been compiled and converted into object cgadngel tags
the files for over 80 types of content, breaks them into approximately
fragments that contain no more than 10 seconds of content (and frequentl
encrypts those fragments, and stores them in a secure,-aco&sdled location in
the cloud. Meldal Dec., 1 338. A consumer given access to the content at
point before his or herdisc purchase andelectionof filters would beunable to
watch it. Such intermediate copies are thus not “copies” as defined by

Copyright Act and, as a matter of law, do not give rise to infringement cl&ega

Enters. Ltd. v. Accolade In®©97 F.2d 1510 (9th Cif.992);Sony Computer Entm’{

Inc. v. Connectix Corp203 F.3d 596 (9th Cir. 199%elly v. Arriba Soft336 F.3d
811 (9th Cir. 2003).

Moreover, he U.S. Copyright Office’s most recent triennial report
Congress noted that both legislative history and a Central District of Calif
decisionmilitated in favor of the creation of an exemption for making pers

copies of discs one owns (a practice known as “foshdting”) before concluding
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that the policy judgments related to it “are complex and thus best left to Cong
the courts.” U.S. CopYRIGHT OFFICE, Docket No. 20147, EXEMPTION ToO
PROHIBITION ON CIRCUMVENTION OF COPYRIGHT PROTECTIONS SYSTEMS FOR
ACCESSCONTROL TECHNOLOGIES(2015). Various courts havedaressed the issy
and notedthat the owner of a dismay make a personal copyUniversal City
Studios, Inc. v. Corley273 F.3d 429 @ Cir. 2001) Realnetworks, Inc. v. DVI
Copy Catrol Assn, 641 F. Supp. 2d 913, 943 (N.D. Cal. 2009)U.S. v. Elcom
Ltd., 203 F. Supp. 2d 1111, 1125 (N.D. Cal. 20@2)d, here, Congredsasspoken.
Nor is the streaming of filtered copies to customers who have purc
DVDs a public performance The Supreme Coutas declaredhat a transmissio
of a copyrighted program is not made to “the public” whes made “to those whi
act as owners or possessors of the relevant prodéeh”’ Broad.Cos v. Aereo,
Inc., 134 S. Ct. 2498, 2510 (2014isney characterized that statementdastum
but the Court took pains to craft a “limited holding” that would not discourage
emergence or use of different kinds of technologidd.” It further suggested tha
the public service right not be infringd when-as with a filtering service “the
user of a service pays primarily for something other than the transmissi
copyrighted works . . . .1d. at 2511. Because VidAngel streams filtered versid
of motion pictures created at the direction of and owned by its customéess

simply untruethat VidAngel engages in public performances.

Disney’s argument requires the Court to find that Congneended that

consumers be charged twice to watch a movie ofd®at is not the law.The FMA
requires that any consumer watching filtered content must first have lay
purchased a copfi.e, a DVD), thus ensuring that the studios receive a roy
payment. Then, says Disney, the consumer must pay a separate streaming

watch that copyBut nothing in the FMA suggests that Disney should be paid t
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when consumers watch a filtered movie oricindeed, that suggestion is especia

absurdgiven that Disney does not even provide the filtering service.

B. In Any Event, the FMA Shields Companies Like VidAngelFrom
Liability Under a ny Provision of the Copyright Act.

Even assuming Disney is likely to succeed on the merits of its reprodd
and public performance claims, VidAngel has a strong FMA defendee AMA
expressly providethat a third party mafilter andtransmitcontent as specified by
lawful owner of a copyo long as a fixed copy of the altered content is not cre

VidAngel complies with those requirementfisneys argument that VidAngel's

servicenecessarily violates its public performance rightess Disneyhooses tc
grant a license to VidAngel would improperly give Disney a veto power ove
FMA. If accepted by the @urt, Disney’s argument would rendée first, and now
most important, provision of the FMA (allowing a third party to filter and strean
content of a disc owned by a consunm@ganingless In actuality Congressnade
filtering legalwithout the studis’ consent.

The FMAmust be read to give it purposAs Judge Learned Hand observs
“it is one of the surest indexes of a mature and developed jurisprudence
remember that statutes always have some purpose or object to accon(pébRll
v. Markham 148 F.2d 737, 739 (2d Cir. 19453ee also Stone v. INSL4 U.S. 386
397 (1995) (“When Congress acts to amend a statute, we presume it inte
amendment to have real and substantial effeddihbs v. Winn 542 U.S. 88, 10!
(2004) (“A statute should be construed so that effect is given to albissjans, so

that no part will be inoperative or superfluous, void or insignificant . . Cditey v.

* Congressntended that the studios would be compensated only throug
sale of copies of movie&he bill would impose a privatgector mandate o
copyright owners. [It] would limit the right of copyright owners to colle
compensation under copyright law from persons using or manufacturi
technology that enables making limited changes to a motion picture for a
?é)égi)wewmg.” H.R. REP. No. 10933(1) at 22; H.R.Rer. No. 108670, at

1- -12-

o0

ally

Ictior

a
ated.

>4

r the

N the

(D
2

nds

h the
n
ot
ng
rivat

N
W
o

VIDANGEL'S OPPOSITION TO PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION




© 0o N oo o A W N B

[EEY
o

=
[HEY

[EEY
N

[EEY
(o%)

[EEY
o

[EEY
o

[EEY
(o))

[EEY
~l

[EEY
(o]

[EEY
(o)

N
(@]

N
[

N
N

N
W

N
D

N
(@)

N
(@))

N
~l

N
(00]

United States556 U.S. 332 (2009) (same).

Here, Congress enactéde FMA to provide a legislative solution to th
studios’ refusal tawooperate with third parties seeking to satisfy consumer del
for filtered motion pictures. Congress intendethat “directors may not contrg
every detail of how their works are displayed, particularly for a legal copy air
the privacy of a consumer’s homet.R. REp. No. 108670, at 32004). To ensure
that neither the studios nor the directors could deny the public the ability to
filtered content in the privacy of their homdabe FMA “does not require tha
filtering be done with the permission of the content creator or owner, but
creates an exemption from copyright and trademark liability for filterind.” at
76. Disneys argumentthat a filtering service(like VidAngel) needs the identica
permissions it would have needbdforethe FMA’s enactmentvould render this
provision meaningless.

VidAngel streams “authorized” (not bootlegged) copies of physical discs
it obtains on the legal markeHarmon Dec., 0. It is not required to obtain an

further authorization from Disney to engage in its filtering serviseel7 U.S.C.

110(11); 150CoNG. REC. H765401 (Sept. 28, 2004(The making imperceptible

must be ‘from an authorized copy of a motion picturBius, skipping and muting
from an unauthorized to ‘bootleg’ copy of a motion picture would not be exemy
Disney does not dispute that VidAngel transmits filtered motion picture
private home viewing at the direction of members of private househbloiscan
it. Under the Copyright Act, “[t]o ‘transmit’ a performee. . is to communicate i
by any device or process whereby images or sounds are received beyond tk
from which they are sent.17 U.S.C 8101.“This legislation contemplates that a
altered performances of the motion picture would be made either directly
viewer or at the direction of a viewer where the viewer is exercising subbt
choice over the types of content they choose to skip or mif'CoNG. REC.
H765401 (Sept. 28, 2004). That unguestionably occurs here, as VidAr

82 - 13

e

manc

A

ed ir

enjo

—~+

rathe

|

5 tha
y

|14

t.”)
s for

[
e pl
ny

)y thi

ant

ngel’s

N
W
o

VIDANGEL'S OPPOSITION TO PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION




© 0o N oo o A W N B

[EEY
o

=
[HEY

[EEY
N

[EEY
(o%)

[EEY
o

[EEY
o

[EEY
(o))

[EEY
~l

[EEY
(o]

[EEY
(o)

N
(@]

N
[

N
N

N
W

N
D

N
(@)

N
(@))

N
~l

N
(00]

customers select the filters that they wish to apply to each motion p
transmitted to them for private viewing in the honveldal Dec., 187 (b)(xi)-(xii).

Tellingly, Disneys papers ignore entirely the one case actually construin
FMA.? In Huntsman v. Soderberghlo. 02M-1662 (MJW) (D. Colo. filed Aug
29, 2002), all the major studios counter complained ag@&iestrPlay and. 1 other
small businesses (“ClearPlaythatemployed a variety of technologies to allow |
public to watch filtered motion picturesDisney alleged that

[ClearPlay had found aprofitable business in providing to certain
audiencesS, bowdlerized versions of other peoples’ moRasher than

go to the effort . . . of . . . producing . . . their own movies . . . they
simply take the Studios’ movies and alter them without authorization
by removing the material they think this audience will not want.

Motion Picture Studio Def. Answer and Countentigj Huntsman v
Soderbergh No. 02M-1662 (MJW), 2005 WL 1993421 (D. Colo. Aug. 17, 200
2002 WL 19934219 23.

ClearPlay offered edited versions “of the Hottest MavVidsl. at { 62. Its
“editing service and software utilize[d] 'ClearPlay Filtershd ‘ClearPlay Guides
that [we]re created for each motion picture titléd. atJ 63. Disneyalleged that
ClearPlay “created, duplicated, rented, sold, or otherwise publialtriduted
unlawfully edited” copies of moviesd( aty 86) and that ClearPlay had additiona
“created . . . film specific software files which, when used in conjunction
DVDs containing the Studios’ motion pictures, create unlawfully eddior
otherwise altered versions of the Studios’ motion picturdd.”at § 115. Like
VidAngel's technologyClearPlay’sfiltering technology did not create fixed copi
of the filtered works.

Because the action was still pending when the FMA took effeetcldims

* That omission could not have resulted from oversight in that 3 of t
plaintiffs hereir—Disney, Fox, and Warner Breslost.
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against ClearPlay had to be dismissethe courtexplained “the effet of the
Family Movie Act is that Congress has made a policy decision that thosg
provide the technology to enable viewers to edit films for their private vie
should not be liable to the copyright owneia infringing their copyright
protectionsor to the directors for the Lanham Act claims, and that removes

court’s jurisdiction over any further controversy. . .2005 WL 1993421, at *2

(emphasis added)

The upshot is quite simple: if a filtering service complies with the FtiAaL,
service need not satisfy any other provisions of the Copyright Act: “The Comr
strongly believes that subject to certain conditions, copyright and trademar
should not be used to limit a parent’s right to control what their children wat
the prvacy of their own home."H.R. Rep. No. 10933(1) at 5.

Those “certain conditions” were spelled out in the House Report (as wel
the text of the statute itself)This new subsectioensureghat U.S. copyright law

does not prohibit . . . the usé any filtering service otechnoloy that mutes or

skips content, provided the service or technolody:‘is confined to private, in
home use; 2. ‘for the household of the purchasing consumer only; and 3. ‘dd
create a fixed copy of the alternatersion.” Id. at 24 (emphasis addedjfurther,
“technologyused to filter certain material out of movies for private viewing w
not constitute a violation of copyright or trademark lawd. at 21 (emphasis
added) The Report explained what waet exempted: “The Act does not create
exemption for actions that result in fixed copies of altered workk.at 7.
Moreover, Disney’s argument that “VidAngel's server copy segments
fixed because they are [allegedly] stored for more than a trangltomtion” is
legally and factually meritless. MPAS at 22, fn. Illhe term “fixed copy” in the
FMA clearly is distinguishable fronintermediate copiesnade incident to thg
filtering processand itcannot be reasonably construed as prohibiting theianeaf
such copies.Seel7 U.S.C. § 110(11)Alvarez v. Tracy/73 F.3d 1011, 15 (9th
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Cir. 2014) (Kozinski, J., dissentingdliscussing the doctrine efxpressio unius e$

exclusio alteriug Congress’ intent was to prohibit third parties from creating
selling asinglefixed, altered version of a motion picture to the public at targe

There is a basic distinction between a viewer choosing to alter what is
visible or audible when viewing a film, the focus of this legislation, and
a separate entity choosing to create and distribute a single, altereg
version to members of the public. The section 110(11) exemption only
applies to viewer directed changes to the viewing experience, and not
th_et m&ing or distribution of actual altered copies of the motion
picture.

150 NG. Rec. S1185201 (Nov. 24, 2004)see alsal50 NG. Rec. H765401
(Sept. 24, 2004)

C. VidAngel's Service Does Not Violate he Copyright Act's
Anficircumvention Provisions Found 1n the DMCA.

Disney contensl that VidAngel circumvents access control measures
violation of § 1201(a)(1)(A) of the Copyright Act7 U.S.C. § 1201(a)(1)(A). Thi
statutory provision was added to the Copyright Act as part of the Digital Millen

Copyright Act (“DMCA”). As such, Disney refers to VidAngel's alleged violat
of 17 U.S.C. § 1201(a)(1)(A) as its DMCA claim.
The DMCA claim asserted by Disney is specious. To be sure: be

Disneyencryps DVDs “to prevent unauthorized access to their content on Di$

MPAS at 12:89, and VidAngel decrypts thermisney’s argument has superfici
appeal The argument, however, is based on a fundamental misapprehension
the DMCA's text and VidAngel's service.

Section 1201(a)(3)(Adf the Copright Act expressly defines what it mea

“to circumvent a technological measure” ager alia, “to decrypt an encrypte

work. . . without the authority of the copyright owned7 U.S.C. § 1201(a)(3)(A).

But VidAngel buys authorized copies Disney's DVDs. Harmon Dec., 11 20, 6
Meldal Dec.,  33. And isells them to its customers, who are able to view (
filtering) what they have purchaseltl. That is not circumvention.

Contrary to Disney’s contention, the FMA legislative history doeswivice
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a clear intent to prohibit VidAngel from decrypting DVDs for the purpose
accessing a disk to filter audio and visual contdittat history merely shows th
Congress was aware that “some copy protection technologies rely on matter
into the audio or video signal” and the FMA “does not allow the skipping
technologies or other cogyrotectionrelated mattefor the purpose of defeatin
copy protectiof 150 (ONG. Rec. S1185201 (Nov. 24, 2004)(emphasis
added).On the other hand, “it isxpected that skipping and muting of content in
actual motion picture will be skipped or muted at the direction of the viewer |
on that viewer’s desire to avoid seeing or hearing the action or sound in the
picture.” Id. Thus, in balancinghe legitimate interests of the viewer and
copyright holder, Congress expressed its intention that the FMA’s safe harbor
misused for the purpose of thwarting “copy protection technologids.”

At most, what VidAngel does could lm®nsideredasdecrypting content fo
the purpose of allowing it to be viewed in another way, a procedure known
formating or “space shifting VidAngel does so at the request of disc purcha
who elect to have their DVD content streamed to them rather #wamiving the
physical discs.As former Solicitor General Don Verrilli assured the Supreme G
in Groksterwhile representing the major record labels and mstudios his clients
agreel that space shifting is legal. Transcript of Oral Argument atMero-
GoldwynMayer Studios, Inc. v. Grokstes45 U.S. 913 (2005) (No. 8480).

Moreover, the DMCA should not be construed so broadly as to gut the
of its effectiveness.t is undisputed thatvhenthe FMAwas enactedh April 2005,
the only existing technology capable of allowing consumers to receive filtg
content streamed to them required that DVDs be decrypted and intermediate
be made.MarquartDec., Ex A at Tr. 79:80:24,80:1982:14; Meldal Dec. {{ 19
23.) While Disney argues thigs “irrelevant as a legal matter” (MPAS at 13:
Congress surely did not intend to enact an impotent statute that would ha

practical effect. To the contrary, “[tlhe plain meaning of [the FMRémptdrom
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actions brought under U.S. copyright and trademark law the ‘making imperce

ptibh

. ..of limited portions of audio or video content provided no fixed copy is created.”

H.R.ReP109-33(l) at 67 (emphasis added). That exemption is limited only in

that

“[the Act does not create an exemption for actions that result in fixed copies o

altered works.” Id. The Chair of the House Judiciary Committee explained
“this legislation, the Family Movie Act, clarifies that existing copyright :
trademark law cannot be used to prevent a parent from utilizing ava
technology to skip over portions of a mowuley may find objectionable.”151
CoNG. REC. H211401 (Apr. 10, 2005) (statement of Rep. Sensenbrenner).

Tellingly, Disney defends its DMCA claim based principally MDY
Industries, LLC v. Blizzard Entertainmerihc, 629 F.3d 928, 9535 (9th Cir.
2010) (“MDY”). But MDY simply did not turn on 17 U.S.C. § 1201(a)(1)(A). Af
perhaps more importantly, thdDY court noted the tension between antitrust
and the doctrine of copyright misuse; indeed, it expressly cautioned against I
application whenas here, antitrust issues are preséhtat 951°

In any event, the remedies section of the DMCA portion of the @gpyAct
makes clear that to redress violations, courts “may not impose a prior restra

free speech,” 17 U.S.& 1203(b)(1), which is essentially what Disney seeks,

courts should be especially wary of imposing such a resatmpreliminary stage.

Cf. Overstreet v. United Brosf Carpenters and Joinerg09 F.3d 1199, 1218 (9t
Cir. 2005). Even if this provision is ulting@dy (and incorrectly) found to support
award of damages, the DMCA ought not to serve as the basis for enj

VidAngel's service

®> The Court should aatith restraint for the additional reason that the Electrg
Frontier Foundation recently filed suit in the District of Columbia challenging
constitutionality of the precise DMCA provisiod/ U.S.C.8 1201(a§(1}§A), a
issue herein. Ex. A to Requdst Judicial Notice (“RJN”?,Green v. U.S. Dep'to
Justice Case No. 1:16v-01492EGS, (D.D.C. filed on July 21, 2016).
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D. Even if VidAngel Is in Technical Violation of the Law, Its Service
IS a Protected Fair Use

If VidAngel's service is found to be in technical violation of the FMA, if

nonetheless entitled to protection as a “fair usAs the Sipreme Court recentl
explained, “[the ultimate goal of copyright is to expand peiknowledge and
understanding. . [W]hile authors are undoubtedly important intended benefici
of copyright, the ultimate, primary intended beneficiary is the public, whose a
to knowledge copyright seeks to advance bgviging rewards for authorship
Authors Guild v. Google, Inc804 F.3d 202, 212 (2d Cir. 2016¢rt denied136 S.

Ct. 1658 (2016)see alsaCampbell v. AcufiRose Music, Inc510 U.S. 569, 57%

(1994) (Fair Use furtherscopyright’s very purpose, ‘[tjo promote the Progrexf
Science and useful Arts.”). To determine whether a pdaiaise of a work is faif
thefactors considered: (1) the purpose and character of the use, incitetigernt
is of a commercial natuter is for nonprofit educational purposes; (2) the natur
the copyrighted work; (3) the amount and substantiality of the portion us
relation to the copyrighted work as a whole; and (4) the effect of the use up
potential market for or value dhe copyrighted work. Campbellat 57677; 17
U.S.C. 8 107.The Court should alsoonsiderthe clear legislative intent to mal
filtering services such as VidAngel&erviceavailabk to the public and the publ
interest in allowing children to be protected from inappropriate content.
1. VidAngel's Service Is Highly Transformative.
The central inquiry in evaluating the purpose and character of the us

copyrighted work is to determine whether and to what extent the new w«

“transformative.”Campbd| 510 U.S. at 579A work is “transformative” when it

does not “merely supersede the objects of the original creation” but rather a¢

® Under the FMA, it is irrelevant that VidAngel is a forofit business.SeeH.R.
REP. No. 10933(1) at 6974; 17 U.S.C. 8 110(1%
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new and different function.ld.; Perfect 10, Inc. v. Amazon.com, In608 F.3d
1146, 1164 (9th Cir. 2007).

VidAngel’s filtering service transforms films that many people find offen
or inappropriate for children into famifyiendly content as judgelly eachviewer.

By its very nature, VidAngel’s service is transformative in that it alters the coljtem

of the works as seen by different viewers in different ways. Each user is pri
streamed a customized version of the work titatonger contains the content t
viewer finds objectionableThe vast majority of VidAngel users would not wat
the content streamed to them without filters. Harmon Dec., ¥D3¥idAngel
makes the unwatchable watchalilays furthering congressional intérto provide
families with access to content they otherwise would not consamkcreate a
new audience for the filtered wk&. VidAngel's highly transformative servic
weighs heavily in favor of finding fair use.
2. Plaintiffs’ Works Are Especially Amenable to Fair Use

“Published works are more likely to qualify as fair (g&n unpublishec
works] because the first appearanddle artist's expression has already occurre
Kelly v. Arriba Soft Corp.336 F.3d 811, 820 (9th Cir. 2003).

VidAngel filters exclusively published works. Because the copyright owr

expression of those works occurs before VidAngel's use, this factor favors fair

3. VidAngel's Users May Access Plaintiffs’ Works Only for
Transformative Purposes

sSive

atel
he
ch

e

I
d.”

ner’s

use.

In determining whether a use is fair, courts assess the amount an

substantiality of the copyrighted work that is “made accessibkladgublic for
whichit may serve as a competing substitut@rithors Guild 804 F.3d at 22222.
VidAngel's service allows individual users to control how much of a film is n
imperceptible. Each user is required to apply at least one (substantive) filtg
VidAngel’s system never allows the public to access any original, unaltered

VidAngel’'s data show that the overwhelming majority of usesp@rcent) apply
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multiple filters. Harmon Dec., $7. Thus, the amount of Plaintiffs’ works ma
accessible is determed by each user and is always limited to the amount nece
to create that particular user’'s desired filtered work. VidAngel ussrerwatch
exact copies of the original films. Moreover, VidAngel's filtered conteniota
substitute for Plaintiffs’ original works.

4. \S/idIAngeI’s Lawful Filtering Service Increases Disney’s Disc
ales.

The “single most important element of fair use” is the impact of the use ¢
traditional market for the copyrighted workdarper & Row Publishers v. Natior
Enters, 471 U.S.539, 566(1986) To defeat a claim of fair use, the copyrig
holder must point to the market harms that result from secondasyisttutingfor

the original work.See Campbell510 U.S. at 591 (“cognizable markearm” is

de

ssar

N the
|
yht

limited to “market substitution”). This factor “requires the Court to strike a balanc

between the benefit the public will derive if the use is permitted and the pe
gain the copyright owner will receive if the use is denigddlumbia Pictires
Indus., Inc. v. Miramax Films Corpll F. Supp. 2d 1179, 1189 (C.D. Cal. 19
(quotingMCA, Inc. v. Wilson667 F.2d 180, 183 (2d Cir. 1981)).

VidAngel does not harm the market for unfiltered movies because fil

movies are not a substitute fdrem. As a rule, VidAngel cannot offer filtere

movies untilafter the unfiltered originals have been shown in theaters, releas
collector’s edition discs, and streamed to audienc@seHarmon Dec., 11 290.
Because VidAngel does not makeed copiesof filtered works it cannot compets
in the pay or free television market. VidAngel's filtering servicereasesthe
market for Disney’s works Over 51% of VidAngel customers would not watd
those movies without filtering. Harmon Decy $740. VidAngel lawfully
purchases thousands of discs to resell to these unique customers. In fact, V

hasspentover onethird of itscapital contributionso purchase discdd., | 61.
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5.  The Clean FlicksFair Use Analysis k Inapposite
Disney’s reliance o€lean Flicks of Colo., LLC v. Soderbergt83 F Supp.

2d 1236 (D. Colo. 20065 inapposite because it was m&cided under the FMA
Clean Flicks madéxed copies of edited films, which is expressly prohibited by
FMA. Id. at 1240. The FMA was also inapplicable becauSéeanFlicks, rathe

than its customers, decided what to filter. Here, no fixed copy of the filtered w

ever made and each user chooses what to fil§ecordingly, VidAngel's service i$

clearly fair use to the extent it is rtemptedy the FMA.

[l. DISNEY CANNOT DEMONSTRATE IRREPARABLE HARM.
A. Disney’'s Year-and-a-Quarter Delay Demonstrates That an

Injunction Is Unnecessary to Prevent Immediate and Irreparaie
Harm.

Disney relies heavily oWarner Bros. Entertainment Inc. v. WTV Syste
824 F. Supp2d 1003 C.D. Cal.2011) to support its irreparable harm argume
But in that case, thelgntiffs — who were represented isney’s counsel hereir

Glenn Pomerantz and Kelly Klaus brought suit against an online DVD ren
service called Zedivavithin 18 days of Zediva’'s launchEven so, ounsel took
pains to explain their delay iseeking an injunctiah Significantly, hey alleged
that becaus@ediva had 37 titles available for renit posed an imminent thres
By comparison, VidAngel had ov&b50 titles available when ihotified 16 studiog
and networks, including Disney, of its service with not onetbotletters in July,
and August of 2015VidAngel explained thait: (1) “purchases the DVD or Bliay
disc for the customer and stores it in a physical vault;” (2) “streamgaihtents of

the disc to the customer in a filtered format chosen by the customer; and (3

" In WTV Systemslaintiffs’ counsel submitted a declaration @masizing the
speed with which plaintiffdiled suit. RIN Ex. B When the parties stipulated
expedited dlscover%/, the stipulation recitdtht the additional timeequired for
discovery would not evidence adglay. Here, however, the parties s’g)pulated [«
that the continuance of the preliminary injunction hearing from October 2
October 31, 2016, would not constitute evidence of delay.
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“re-purchasels] the disc at a discount from the sale price. . .based on the le
time the customer has owned the diseldrmon Dec.§ 22, Ex. BVidAngel added
that it had grown from 43 to 4848 users in just under six months (a 10,000% ¢
rate) and wished to buy directly from studios “to scale its busindds.The lettes
invited Disney to accesdts service, ask questions, amkpressany objections
Notwithstanding thathe harm allege®isney alleges herein the same as IWTV
SystemgaDisney took almost a year and a quarter longer to seek an injunction.

Delay in requesting a preliminary injunction is inconsistent with a claif
irreparable harmOakland Trib., Inc. v. Chron. Pub. C&62 F.2d 1374, 1377 (9t
Cir. 1985) (“long delay before seeking a preliminary injunction implies a lag
urgency and irreparable harm.”t MEeLvILLE B. NIMMER & DAVID NIMMER,
NIMMER ON CoPYRIGHT 8§ 14.06[A][3][c] (unreasonable delay can defeat irreparg
injury and the delay “need not be great”). Denying an unreasonably delayed f
for injunctive relief furthers the purpose of such religb maintain thestatus quo
See, e.g., Citibank N.A. v. Citytrug66 F.2d 273 (2d Cir1985) ((0-week delay
following notice of infringement was unreasonablelanginout, Inc. v. Google
Inc., 54 F. Supp3d 1109, 113233 (S.D. Cal2014) gevenmonth delay in filing
suit, and even more before seekprgliminary injunctiam, was inexcusable)aleo
Intell. Prop., Inc. v. Data Depth Corp368 F. Supp. 2d 1121, 1128 (W.D. Wa
2005) threemonth delay belied claims of irreparable harm).

Disney seemingly learned of VidAngel ecembe014,when itapparently

called provisions in itagreementsvith Google to Google’s attention, thus caus

Google to alter the Chromecasttechnology to render VidAngel's servi¢

unworkable. Harmon Dec., 1-13. Evidently to hide evidence of that, Plainti
refused to searcfor or produce any enail communications related to VidAng
sent before l@ July 2015. Marquart Dec., Ex. E. Disnefusther yearanda-
qguarter delay in scheduling a preliminary injunctiblearing after receiving

VidAngel’'s July 2015 letter negates its claims of irreparable hAftaer receiving
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VidAngel's first letter Disney opened a VidAngel account &ugust 6, 2015
Harmon Dec., § 22, Ex. CAlso on August 6, 2015, 1®ostly legalemployees of
Plaintiffs and other MPAA studiosand 7 MPAA lawyes exchanged -enails and

messages about VidAngdlarquart Deg.Ex. D. On August 20, 2015, Plaintiffs ¢

mailed renowneditigation counsel, Tom Nolan of Skadden Arps, about VidAn
Id. On August 28, 2015, Plaintiffs-rpailed Kelly Klaus, Glen Pomerantz a
Jonathan Blavin of Munger Tolles, about VidAngetl. In all, 59 employees of
Plaintiffs, the MPAA, or other MPAA studios exchanged h2dssages concernir]
VidAngel in August 2015 alone.ld. Plaintiffs’ in-house counsel and outsi
counsel discused VidAngel over B00 timesby email alonebeforefiling suit. Id.

Yet, Plaintiffs failed to send any ceaaeddesist letter or other objection

VidAngel prior to filing. Harmon Degc.| 22. Their delay prejudiced VidAngel an
it users. Hundreds of thousands damilies nowrely on VidAngel's filtering

service and VidAngel invested millions in its distribution modehn(d enrichec

Plaintiffs by doing so)in reliance upon the studios’ silence. Harmon Dec., 1 30.

The authority Disney cites to justify its delay is inapposite. The primary
Disney quotes to explain its delayPetrella v. MetreGoldwyrMayer, Inc, 134 S,
Ct. 1962 (2014)- did not involve a preliminary injunction and did naddress

irreparable harm.At issue waswvhethe assertinga laches defense precluded t

Issuance of germanentinjunction. Particularly afteeBayand Winter — which
require a showing of imminemictualharm— Plaintiffs’ delay negates any claim

irreparable harrf.

8 Disney will IikeI2y rely upon another case in which they were involy
American Broad. Co0s.2012 WL 3854042 (S.D.N.Y. 2012 which delay of
roughly one year was excused, bonily because defendant’s business reliecim
untested technolo%y Clo_ercelved as not vialblerther, (1)most of the delay occurre
while Aereo operated in “stealth” mode before its ﬁubllc announcementhé?)
finally announcedtself, the plaintiffs were unsumehetherAereo was viable; (3
Aereo operated in amvitation only, betatesting phase for much of the delay;
Aereo bomed large only aftat announcedhe commercidlaunch of its service i

(footnote continued)
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B. Disney’s Alleged HarmsAre Causd by the FMA, Not VidAngel.

A plaintiff must also present evidence dadctualharm suffered as a diregt

result of the defendant’s actions.ox Broadcasting Co.v. Dish Network, L.L.C.

905 F. Supp. 2d 1088, 1110 (C.D. Cal. 2052'd 747 F.3d 1060 (9th Cir. 2013)
see alsdPerfect 10, Inc. v. Google, In®G53 F.3d 976, 982 {9 Cir. 2011) (Perfect

10 did notprove a sufficient causal connection between irreparable harm {
business and Google’s search service). |If there is not a sufficient cexsel
between the alleged irreparable injury and the alleged wrongdamgjjunction
will not issue. Garcia v. Google, In¢.786 F.3d 733, 748 {® Cir. 2015) (citing
Perfect 10 653 F.3dat 982); Bird-B-Gone, Inc. v. Bird Barrier Am., Inc2013 WL
11730662, at *6 (C.D. Cal. Mar. 20, 2013).

In Dish, Fox alleged that Dish’s*Autohop” service, which allowe
subscribers to skip commercials in recorded Fox television shiofriaged. 905 F
Supp. 2d at 1095. To ensure Autohop functioned properly, Destie “quality
assurance” (“QA”) copies of Fox's showkl. Foxsoughta preliminary injunction
arguing that the QA copiesesulted in irreparable hartoy causinga “loss of
control” of Fox’s copyrights.The court found that Fox did not establish iaegble
harmcaused by DishId at 1110. It held that thealleged harms floweffom the
nortinfringing ad-skipping function the copies facilitatedd. The Ninth Circuit
affirmed: “[ijn refusing to enjoin Dish from creating these [QA] copies, the dis
court correctly concluded that the harms Fox ident#i@atluding ‘loss of control
over its copyrighted works and loss of advertising reverad not ‘flow from’ the
quality assurance copies themselves, but from the entire Autohop progFam.
Broad.Co. v. Dish Network LLC747 F.3cat1072. It concluded, “the market hat

New York City, one month before suit; and (5) Aereo admitted that it woulg
have changed its business plant ihad received a ceaseddesist leter and was
gearlng up for litigationld. at 28. Here, VidAngel was publicly launched in J
't015 and had considerably more subscribers than even Aereo had when AB
|
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that Fox and itamici allege results from the automatic commersiapping, not
the recording of programs ... 1d. at 1069.

Here, legitimate filtering under the FMA, not infringement by VidAng
causegshe “harms” alleged by Disney. First, Disney alleges harntstaght to
control how, when and through which channels consumers wgeworks. By
definition, filtering under the FMA occurs without Disney’s consent, and Dis
may not control how others view those works. Secdddney allege that
VidAngel undermines its ability to license unfiltered content for streaminghbt
FMA does not require a license streamfiltered content. Third, Disney claimn
VidAngel disrups its ability tosecure and protect its content, but EMA allows
the transmission diltered content Thus,Disney does not have any rightreview
and approve VidAngel's service (which is very secure in any gvéneldal Dec.
1934, 3839. Fourth,Disney argues that VidAngebuld preventhe developmen
of the online streaming market through inferior egexing experiences. Agair
the FMA allows filtered transmissions without Disney’s consemntloreover,
VidAngel's streaming service iadependently rated as superior to Disndgisd to
that of any other third party streaming servicelarmon Deg.J 27.

C. Disney’s Alleged Harms Are Speculative.
Disneys irreparable injury analysis depends @premiseinvalidated by the

Supreme Courtthat a presumption of irreparable harm applies to copy
infringement claims.See eBay Inc547 U.S. at 393; Flexible Lifeline Sys.654

F.3d at 99896 (gh Cir. 2011);Dish Network 905 F.Supp. 2d at 1109 (requiring

an “independent showing” thalaintiff was likely to suffer irreparable harm)A

threatenedioss of prospective customers, goodwill or reputation suppogparable
harm only if it is not speculativeRentA-Center v. Canyon Television & Applian
Rental, Inc. 944 F.2d 597, 6089th Cir. 1991);Goldie’s Bookstorglnc. v. Super.
Ct., 739 F.2d466, 472(9th Cir. 1984) (rejecting the plaintiff's claimed lost goodv

and “untold” customers as too speculative).
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Disney’s “evidence” in support of its four alleged irreparable haisn
supplied only by Tedd Cittadine wla his deposition could offer no evidence t
VidAngel was actually causingny of the hypothetical harms to which he testifig
VidAngel has providedts discbased filtered streaming servisice the beginning

of 2015 andover 500,000 families have now used iHarmon Dec., Y 25, 30.

Logic suggests that if any of ttlpeculatecharms weraeal, there would now b
evidence of actual injury. Yet, Cittaditead no evidence: (1) ohctual harm
caused by VidAngel to Disney’s “control of its copyrightMgrquartDec, Ex. A at
Tr. 196:813, 197:1825); (2) that any VOD provider actually complained abt
VidAngel or that VidAngel ever even came up in negotiations with theémEx. B
at Tr. 227:23228:19);(3) that VidAngel undermined Disney'’s ability to secure :
protect its content onlined(, Ex. AatTr. 24014-24); or (4) that VidAngel hindered
Disney’s development of the atemand streaming market dlugh inferior usel
experiences. Id. at 263:1118° Cittadine also acknowledged that the fc
hypothetical “harmsexistedwhen Disney received VidAngel’s July 20tEter. ™
Cittadine’s hypotheticalarebased upon a false assumption that VidAnge
a copyright pirate, likahe filing-sharing networks shut down by courts. W}

° Owing to the admission that Plaintiffs have no evidence of inferior vig
experience, Disney cites to the Ehler declaration, Ex. L, for the propositior
VidAngel's social  media pages reflect a few consumer complaints of
streamlng quality.” Exhibit L reflects just 9 complaints from January 2016 thr
July 2016. In almost all the screen captures, VidAngel responds 'to the cor
issue and promises to quickly resolve it, which is not "evidence” of any wides
consumer issue with VidAngel. To the contrary, VidAngel's service is gro
precisely because it providegjaality viewing experience. Harmon Dg§26-28.

1% Cittadine admitted that Fox would have had the same concern
VidAngel's security in JUI\IX 2015 that it did in June 2016, when it %gplled f
prell_mlnar)(l mkl}l_nc lon. arquart Dec., Ex. A at Trd®218246:21. Cittading
admitted that VidAngel offered to allow Fox to look at its security architectu
July of 2015. Id. at 244:1318. Cittadine also admitted that he did not kn
\évjr\ftggédrlgo%( ever took VidAngel up on that offer (in fact, Fox dig.ndt. at
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asked forDisneys evidence that VidAngel was causing harm to its right to cot
its intellectual property, Cittadine referenced “piracy that costs our business b
of dollars” MarquartDec, Ex. A at Tr. 195:123. Cittadine stated that: (1
“piracy obviously encourages peoplewatchconsumer content without paying f
it” (id. at198:1719); (2) “piracy undermines our ability to try and build a legitim
marketplace” id. at 199:912); and (3) piracy “challengass when we’re trying td
negotiate business deals with our cliéntisl. at 200:1620.

Plaintiffs have now demonstrated that the claimed irreparable injurie
purely pretextual. AfteCittadine declared that VidAngel's “owdf-stock” notices

harmed Disney by creating poor user experiend€ittadine Deg at  2930),

ntrol
illion

olg

ate

D

S are

VidAngel offered to negotiate a reasonable license fee to stream filtered content

lieu of sending oubf-stock noticegpending resolution of this action. Quinto Deg
19 24 andEx. A. Plaintiffs’ counsel respondedmy clients absolutely will nof
engage in any joint licensing discussiondd., { 3. Counsel for VidAngel ther
offered to abandon its FMA exemption defense (and with it the requiremer
consumers must purchasepies of discs) and instead pay a license fee to st
filtered content, noting thatucharrangement would resolve Disney’'s DMCA a

infringement claime! Plaintiffs neverresponded to thoffer. Id., T 4.

D. Disney’s Alleged Harms Are Economic.

Econonic injury alone will not support a finding of irreparable harm beca
it can generally be remedied by money damagBgro Spectaculars N., Inc. )
Souza861 F. Supp.2d 1079, 1092 (E.D. Cal. 2012) (cikegtA-Center,944 F.2d
at 603). A preliminarynjunction is appropriate only the record establishes th

1 vidAngel's counsel described the many reasons why VidAngel would p
to license content for streaming from Plaintiffs rather than continue its cu
Br\l}/smal DVDbased model, mcludlnP that the studios will someday stoB S§

Ds and that movies are usually released for streaming prior to their DVD re
requiring VidAngel customers to wait for this content. Quinto Dec., Ex. E.
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the harm is not economicld. If a defendant in a copyright infringement act
maintains accurate records from which damages can be calculated, the harmg
irreparable. See Capitol Reeds v. Redigi No. 1:12cv-00095 Order Denying
Motion for Preliminary Injunction (S.D.N.YEkeb.6, 2012) and transcript of rulin
on preliminary injunction.RJN., Ex. C.

In Dish, 905 F. Supp. 2d at 11401, the Central District denied a preliming
injunction because the damages were calculablix accusedish of copyingits
programs which could be purchasdrbm services like iTunes, without paying f
them. The fact that Fox has licensing agreements with other compashess that
the copiesof Fox Programs have a market value that other companies already
exchangdor the right to use the copiésld. So too here. HiesamevVOD market is
at issue andany damages ar&doth economic and easily calculable. The Nir
Circuit agreed that onetary damages could compensate Fox for the loss {
copies, reasoning that Fox’s existing VOD licenses could “at the very |
constitute a starting point or aid in calculating damages< Broad Co, 747 F.3d
at 1073. It also found that the appropriate market to consider thaisfor Fox’s
VOD licenses (iTunes, Hulu, etc.)d. at 1070,1073.

As in Dish and Redigj the value of VidAngel'ssalescan becalculated

VidAngel hasrecords of every transactienincluding purchase daesellbackdat,

amountpaid, and filtersselected- for every title it has evefiltered and streamed.

Harmon Dec., {1 62. Thus, any damages caused by VidAngel are easily calcu

[ll.  THE BALANCE OF HARDS HIPS WEIGHS AGAINST A
PRELIMINARY INJUNCTI ON.

If its service is enjoinedyidAngel, whose only business is providing t
filtering service at issuayould sufferan unimaginabl&nancial hardship that coul
impair its ability to defend this action befdtes merits aredecided Where there ar

no more than “serious questions going to the merits,” the moving party must

that “the balance of hardships tips sharply in [its] favakll’ for the Wild Rockies V.
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Cottrell, 632 F.3d 1127, 11335 (9th Cir. 2011)Lopez v. Brewer680 F.3d 1068
1072 (9th Cir. 2012).
“In evaluating the balance of hardships a court must consider the it

granting or denying a motion for a preliminary injunction will have on

respective enterprises. Thus the relative size and strength ofreagbrise may be

pertinent to this inquiry.”Int’l Jensen, Inc. v. Metrosound U.S.A., Intf-.3d 819,
827 (9th Cir. 1993). Whea larger, established corporation seeks a prelimi
injunction against a staup, courtsconsistentlyrefuse toenjoin the startup’s
busines®perations See, e.glL.ucasArts Entm't Co. v. Humongous Entm’t, 4.5
F. Supp. 332, 338 (N.D. Cal. 1993) (refusing to enjairstartup company with
limited financial resources” because‘depends to a large extent on sales tef|
products to pay its employees and operating expenses” and its “customers

their trust and confidence in the young company’s ability to deliver goods on ti

OG Intl, Ltd. v. Ubisoft Entm;tNo. C 1104980 CRB, 2011 WL 5079552, at *1

(N.D. Cal. Oct. 26, 2011),Ossur Holdings, Inc. v. Bellacure, IncNo. C05
1552JLR, 2005 WL 3434440, at *9 (W.D. Wash. Dec. 14, 2005).

The hardships stronglyfavor VidAngel, which has but20 full-time
employees Harmon Dec., § 63Thisinjunction would prevehit from filtering any
motion picturesownedor licensedby Disney, and wouldcast doubt orthe legality
of its entire business enterprise. Additionally, VidAngel's goodwill would
seriously damaged as customers could not reliably depend upon VidAngtsr
many popular motion picturesin contrast,Disneyare four of theworld’s largest
movie studios and have “presented little evidence regarding the harm
allegedly [are] suffering, other than the harm presumptively caused by cop
infringement.*® See Ativant Sols., Inc. v. Wrenchead, Indlo. C 033376 VRW,

2 Plaintiffs do not attempt to balance the hardships, but dismiss VidAn
hardships as legally irrelevant based lom assumption that they have demonstr:
(footnote continued)
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that would be injured by the granf preliminary relief” Indep Living Cir. v.

the public interest withhold relief until a final determination of the rights of

v. RomereBarcelq 456 U.S.305,312-13(1982).

2004 WL 1887529, at *9 (N.D. Cal. Aug. 23, 2004).

IV. THE PUBLIC INTEREST STRONGLY FAVORS ALLO WING
FAMILIES TO USE VIDA NGEL'S FILTERING SER VICE.

“The public interest analysis for thesuance of a preliminary injunctign

requires [the court] to consider ‘whether there exists some critical public interes

MaxwelJolly, 572 F.3d 644, 659 (9th Ci2009) (qwting Hybritech Inc. v. Abbott
Labs., 849 F.2d 1446, 1458 (Fe@ir. 1988)). “If . . the impact of an injunctio

—

reaches beyond the parties, carrying with it a potential for public consequences, t

public interest will be relevant to whether the distdourt grants the preliminary
injunction.” Stormans, Inc. v. Seleck§86 F.3d1109, 113839 (9th Cir. 2009)
(citing Sammartano v. First Judicial Dis€t., 303 F.3d 959, 965 (9th Ci2002)).
See als®ierra Forest Legacyg77 F.3d at 1022 (“When decidimnghether to issue a

narrowly tailored injunction, district courts must assess the harms pertainjng t

injunctive relief in the context of that narrow injunction’further, when“an

injunction is asked which will adversely affect a public interest ... the court may ir
the

parties, though the postponement may be burdensome to the plaW#iriberger,

A. The Supreme Court Has Repatedly Protected the Public from
ofrrensive Content.

The courts and Congress hdvequently proteced families from offensive

content while in the privacy of their homeshe following are but a few
examples In Rowan v. United States Post Office Depfi7 U.S. 728 (1970), the
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a likelihood of success. (Mot. at-32.) That is not the case. In any event, where,
as here, the balance of hardships tips strongly in the defendant’s favor, the plaint

IS required to demonstrate a strondéelinood of success on the merits.
MacDonald v. Chicago Park Dist132 F.3d 355, 357 (7th Cit997).
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Supreme Court upheld statuteallowing anyone who received material that he
she perceived as erotically arousing or sexually provocative to request th
Postmaster General order the semu®rto sendurther mailingsbeause there iso
constitutional right to send unwanted materials into someone’s holinavas
irrelevant that the recipient could simply choose to throw the unwanted mail

“[T ]he asserted right of a mailer . . . stops at the outer boundary of erspnis

Court noted that “broadcasting is uniquely accessible to children, even tho

radio broadcast Id. at 731, 738.The Supreme Coudlsoupheld the issuance (
notices of liability to Fox Television Stationsrfpermitting “fleeting” expletives
during nationally broadcast awards shows (although a later decision excus
fines). See FCC v. Fox Television Stations, Ifg56 U.S. 502 (2009). In Reno v.
ACLU, 521 U.S. 844 (1997), the Supreme Court noted that it has “repe
recognized the governmental interest in protecting children from ha
materials.” Id. at 875 (citing cases). Of especial significance here,nbted that 3
less restrictive alternative to banning all indecent speech on the Internet woall
“require[e] that indecent material be ‘tagged’ in a way that facilitates par

control of material coming inttheir homes.”ld. at879.

B. VidAngel Serves an Important Public Interest.

domain.” Id. at 738. In FCC v. Pacifica Foundatigrd38 U.S. 726 (1978), the

young to read,id. at 749, andheld that the FCC habke power to regulate indecent

or
at tt
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The public interest iprotecting every person’s right to watch filtered cont
in privatewould beseverely undercut by the issuance of a preliminary injunc
Consumers areapidly shifting their viewing preference toward mobiledevices,
tablets, and SmartTVs. VidAngel is the only entity that provides a filtering se
under the FMA for those viewing methods. Meldal Dec., 1 8, 24, Harmon Ds

52-53. An injunction woud affect the largest and fasting growing segmen
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filtered contentviewers As reflected by the overwhelming support of countless

families and community leaders, VidAngel serves an important public inte3est.
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Declarations of Timothy F. Winter; Donna Rice Hughes; Harry Jackson; Cq
Boyack; Matt Kibbe; David Bozell; L Brent Bozell Ill; David Barton; Gary Bal
Gary Marx; George E. Roller; Patrick Trueman; Rebecca Hagelirk Green;
Andrea Lafferty; Theodore Baehr; Tim BartorBryan and Diane Schwartz; Bq
Waliszwewski;and Tim Wildmon.

An injunction wouldalso reach far beyond the parties lblgstroyingthe
market for filtered films.See Storman$86 F.3d at 1139 (overturning a preliming
injunction in part because it “clegrreached noiparties and implicated issues

broader public concern that could have public consequences.”). Moreover,

Disney’s unreasonable delay in bringing its motion, over 500,000 familiesusade

VidAngel's service to provide familyriendly entertainment options. Harmon De

1 30. TheCourt should noendthe public’s ability to watch filtered movies befae

final determination of thparties’rights. See Weinberged56 U.S. at 312.

V. ANY INJUNCTION SHOULD BE CONDITIONED ON THE POSTING
OF A BOND OF NOT LESS THAN $50MILLION.

A preliminary injunction may issue “only if the movant gives security in
amount that the court considers proper to pay the costs and damages Sust:
any party wrongfully enjoined or restrained.F.R.C.P. 865(c); Squaxin Island
Tribe v. Washingtan/81 F. 2d 715, 724 (9th Cir. 1986A. partythat iswrongfully

enjoinedmay be limitedo theamount of the bond ats recovery. Buddy Sys.Inc.

amount of security, district courts should err on the high side,” betaaserror in
the other direction produces irreparable injuryléad Johnson & Co. v. Abbg
Labs, 201 F3d 883, 888 (7th Cir. 2000)n analogous circumstangecourts in this

circuit typically requiremulti-million dollar bonds:

¥ SeeA&M Records, Inc. v. Napster, In@39 F3d 1004, 1028 (9th Cir. 2001
$5 million); MGM v. Honda Motor Co900 F. Supp. 487, 1290 (C.D. Cal. 1995
$6 million); see alsoDesign Furnishings, Inc. v. Zen Path, LLE€010 WL

(footnote continued)
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v. ExerGenie, Inc, 545 F. 2d 1164, 1168 (9th Cir. 1976). Thiw]hen setting the
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VidAngel occupies a uniquely advantageous market positiasteveloped its
filter-andstream technology just as consumer preferences bagimning to shift
from viewingphysical discs on a home television to streaming cooteatl sorts of
devices. Consumers increasingly want the freedom to watch contieetever they
may be,on tablet, laptop, smart telephones, and other deviggs.consumet
preferences involvingigdital technologies always do, the changereference fof
streamed content is happening rapidly and will likely be completenderthree
years. VidAngel enjoys a unique market position as the only company curr

streaming filtered content to custer. (The only other content filtering servioa

ently

the market sells devices that consumers may use at home to filter the content

physical DVDs being watched on a television seA¥ the solecompanyoffering to

provide filtered streamg content,VidAngel enjoysa significant head start over

potential competitors in developing its technology, patenting its dreakghs.and
increasing its knovhow. VidAngel would lose tls enormous head staftit were
enjoined Loss of market share, especially during a critical period in a comp

growth, is, of course, an irreparable injurgee Credit Bureau Connection, Inc.

Pardini, 726 F. Supp. 2d 1107, 1123 (E.D. Cal. 201®)rther, VidAngel owes a

large portion of its success to the highly capable emdpetent employees and

independent contractors it has attracted, trained, and retaivieck VidAngel to be
enjoined during the pendency of this action, it would lose all the ntalyes
described above.

The injunction threatens to put VidAngel out of smess before an

resolution on the meriteand would cause it serious financial losSo date,

5418893 at *9 (E.D. Cal. 2010) &$V%/ %ﬁo% Topline Corg. v. 4273371 Canada,

Inc., 2007 WL 2332471 at *1 ash. Augi. 1 20072 %‘61 ifron);
&ylbgrrr_}?dla;, Inc. v. Symi@e Corp, 19 F. Supp. 2d 1070, 1081 (N.D. Cal. 19
.6 milion).
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VidAngel hasbeen capitalized with over $3r6illion. Harmon Dec., $3. In the
next 18 month (a cautious estimate of the time it will take to get to tr\iglAngel

is expected to earjjj |} ] 2nd the company's fair market |

would be |l - Harmon Dec., 1 63. But if its entire busines
wrongfully enjoined, VidAngel would lose all its valuéd.

The devastating financiaépercussions of an injunction also would seve
hamper VidAngel's ability to properly funthe litigation of its antitrust claims
againsthe counterclaim defendants, which amdl-funded and established giants
the entertainment industry. Disney, the D@&#Ad others have entered into writt
agreements that are clearly designed to prohibit the lawful provision of ¢
filtering services. These agreements unreasonably retti@imarket for license
VOD filtered streaming. An injunction wouldegpardize the pursuit of the:
legitimateclaims on behalf of this suppressed mark&hus VidAngel requests
bond of not less thasb0,000,000.

CONCLUSION
For the reasons explained above, Disney’s motion should be denied.

DATED: September 12, 2016 Respectfully submitted,

By: /s/ Jaime W. Marquart
Jaime W. Marquart
BAKER MARQUART LLP
2029 Century Park East, Sixteenth Floor
Los Angeles, California 90067
24243 6527800 o
424) 6527850 (facsimile)

Attorneys for Defendant and
CounterclaimanYidAngel, Inc.
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GLENN D. POMERANTZ (SBN 112503)
%Ienn.pomerantz@mto.com

ELLY M. KLAUS (SBN 161091)
kell\é.klaus@mto.com
ROSE LEDA EHLER (SBN 296523)
rose.ehler@mto.com
ALLYSON R. BENNETT (SBN 302090)
allyson.bennett@mto.com
MUNGER, TOLLES & OLSON LLP
355 South Grand Avenu@hirty-Fifth Floor
Los Angeles, Cdornia 90071-1560
Telephone: (213) 683-9100
Facsimile: (213) 687-3702

Attorneys for Plaintiffs
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
WESTERN DIVISION
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DISNEY ENTERPRISES, INC.;
LUCASFILM LTD. LLC;
TWENTIETH CENTURY FOX FILM
CORPORATION and WARNER
BROS. ENTERTAINMENT INC.,

Plaintiffs and Counterclain
Defendants,

VS.
VIDANGEL, INC,,

Defendant and Counter-
Claimant.

Case No. 16-cv-04109-AB (PLAX)

UNREDACTED VERSION OF
DOCUMENT PROPOSED TO BE
FILED UNDER SEAL

N PLAINTIFFS’ NOTICE OF
MOTION AND MOTION FOR
PRELIMINARY INJUNCTION;
MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT
THEREOF

Judge: Hon. André Birotte Jr.

Date: October 24, 2016
Time: 10:00 a.m.
Crtrm.: 4

Filed concurrently herewith:
Declaration of Tedd Cittadine
Declaration of Rose Leda Ehler
Declaration of Kelly M. Klaus
Declaration of Robert Schumann
Ero yosed] Order

pplication to File Under Seal

[ —

2
3
4
5
6

Trial Date None Se

NOTICE OF MOTION AND MOTION FOR PRELIMINARY INJUNCTION

16-CV-04109-AB (PLAX)




© 00 N oo o A WN B

N N NN NNMNDNNDNRRRRRRR R PB R
® ~N O O N O N B O O 0 ~N &6 0O N W N B O

>

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that on October 24, 2016, at 10:00 a.m., before
Honorable André Birotte Jiin Courtroom 4 of thé&nited StateDistrict Courtfor
the CentralDistrict of California, locatecit312 North Springstreet, LosAngeles,
California 90012Plaintiffs Disney Enterprises, Inc., Lucasfilm Ltd. LLC, Twentig
Century Fox Film Corporation, and Warner Bros. Entertainment Inc. (collective
“Plaintiffs”) will andherebydo movefor a Preliminary Injunction restraining
Defendant VidAngel, Inc. (“VidAngel”) and all of its officers, agents, servants,
employees, and attorneys, and those persons in active concert or participation g
privity with any of them, from[1] violating Plaintiffs’ rights pursuant to 8201(a) of
the Duital Millennium Copyright Act (“DMCA”), 17 U.S.C. 8201(a), by
circumventing technological measures that effectively control acc&4aiidiffs’
copyrighted works on DVDs and Bhay discs; and [2hfringing by any means,
directly or indirectly, Plainffs’ exclusive rights under 806 of the Copyright Act,
id. 8106, including by reproducing or publicly performing Plaintiffs’ copyrighted
works.

This Motion is madeonthe followinggrounds as explained in the
accompanying Memorandum of Points and Authorities and supporting papers:

1. Plaintiffs are likely to succeed on the merits because the record
evidence clearly shows that VidAngéh) uses “ripping” software to circumvent
technological protection measures on D3dnd Bluraydiscs that effectively
cortrol access to Plaintiffs’ copyrighted motion pictures and television shows ot
those discs, thereby violatingl@01(a); (b)copies theesultingunprotected digital
files containing Plaintiffs’ works ta computersystem thereby infringing Plaintiffs’
exclusive rights to reproduce their works unddr0®(1); and (cjransmits
performances from the unauthorized copies that VidAngel makes to the public,
thereby infringing Plaintiffs’ exclusive rights to perform their works publicly und
§8106(4).

706 NOTICE OF MOTION FORPRELIMINARY INJUNCTION
- 16-CV-04109AB (PLAX)
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2.  VidAngel's defenses to violating Plaintiffs’ rights are meritless.

3.  Absent a preliminary injunction, Plaintiffs will suffer irreparable harn
including with respect to their ability to exercise their exclusive rights, their
relationships and goodwill with authorizedensees, and the development of the
market for ordemand streaminglhe balance of equities tips decidedly in
Plaintiffs’ favor, and an injunction is in the public interest.

This Motion is baseduponthis Notice ofMotion andMotion, the attached
Memorandumof PointsandAuthorities; the Declarations of Tedd Cittadine
(“Cittadine Decl.”), Rose Leda Ehler (“Ehler Decl.Relly M. Klaus (“Klaus
Decl.”) and Robert Schumann (“Schumann Decl.”) and Exhibits theakto;
document®nfile in thisaction; andsuchfurtheror additional evidenceor

argumentaismaybe presentedbeforeor atthetime of thehhearingon this Motion.

DATED: August 22, 2016 MUNGER, TOLLES & OLSONLLP

By: /s/Kelly M. Klaus
KELLY M. KLAUS
Attorney for Plaintiffs

2.
707 - NOTICE OF MOTIONFORPRELIMINARY INJUNCTION
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MEMORANDUM OF POINTS AND AUTHORITIES
INTRODUCTION

Defendant VidAngel operadgean online on-demand video streaming servic{

that blatantly violates Plaintiffs’ rightunder the DMCA and the Copyright Act:

o VidAngel starts by circumventing the technological protection
measures on DVDs and Blu-ray digcsellectively, “Discs”) that
control access to the digital media files of Plaintiffs’ copyrighted
movies and television shows—or, as VidAngel's employees say, th
“rip[]” the movies—a violation o8 1201(a) of the DMCA. Schumanr
Decl. 1 7, 35-38, 43, Ex. C at 23kt. 11(Counter-Complaint) § 61.

o VidAngel then copies to computservers the copyrighted works that
VidAngel has ripped—a violation éflaintiffs’ exclusive rights to
reproduce their works under 8§ 106(1)tlo¢ Copyright Act. Schumann
Decl. 11 37, 40-42, Ex. C at 23-Fhler Decl. Ex. EE at Tr. 58:1%4.

o VidAngel then streams performanagdghose copyrighted works over
and over again to numerous VidAngel customers, i.e., “to the publi¢
a violation of Plaintiffs’ exclusive rights to publicly perform their
works under § 106(4). Schumann Decl. 11 7-8, Ex. C at 23-25; Eh
Decl. Ex. EE at Tr. 90:18-22

Legitimate on-demand streaming sees—e.g., iTunes, Amazon and Goog

Play—run their businesses watlt illegally circumventing and with authorization t
copy and stream Plaintiffs’ works. Thdsgitimate services negotiate and pay fof
the rights they use. VidAngel doeet, and it thereby acquires an unjust
competitive advantage that VidArdeuts in its advertisingld. Ex. A (examples).
1 All transcript references are to tB8(b)(6) deposition of VidAngel's CEO, Neal
Harmon on August 11, 2016, excerpts at EBlecl., Ex. EE. The “Tr.” references
are to the page and line of the origingbdsition transcript rather than the page ag
consecutively numbered in the Exhibits.
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VidAngel's illegal conduct threatens imnant, irreparable harm by depriving
Plaintiffs of their rights to control their content, interfering with relationships witl
licensees, and undercutting the growthhe legitimate on-demand streaming
market. Even VidAngel's followerrecognize VidAngel causes harfd. Ex. C (“I
could watch Star Wars 7 on VidAngel (orfiigering one small ting) for $1 before
any other video streaming service had itiiade. If you guys are allowed to rip,
stream, and resell DVDs, the other streagservices will want to do it too —it's
only fair.”).

VidAngel tries to defend its sena with three meritless arguments.

First, VidAngel argues that Congress sanctioned all of its unlawful condu
under the Family Movie Act of 2005 (“FAf), 17 U.S.C. § 110(11), because
VidAngel allows its users to select contéfiiters” that skip or mute content from
streamed movies. The claims at issueeh@othing to do with the filtering aspects
of VidAngel's service, and the FMA prales VidAngel no shelteon this motion.
The FMA says that one does not infye copyright by making motion picture
content “imperceptible” (or providing softwatleat does the same) in the context ¢
private home viewingld. The FMA does not say thabasiness that filters thereb}
has a total exemption from the DMCAfoom having to license the right to copy
and publicly stream movies. On the contradhe FMA makes clear that the releva
filtering must be done from an “authoei copy,” which VidAngel does not make
and from which it does not streand.; seel51 Cong. Rec. S501-S502 (daily ed.
Jan. 25, 2005) (Sen. Hatch) (“[A]n infringing transmission of a performance to 4
household, [is] not rendered non-infringibg section 110(11) by virtue of the fact
that limited portions [of the performancaie made imperceptible.”). Filtering doe
not make an underlying unlicensed senlegal. And the FM provides no defense
to circumventing, which is “distinct from infring[ing]. MDY Indus., LLC v.
Blizzard Entm’t, InG.629 F.3d 928946, 950 (9th Cir. 2010).
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Second, VidAngel claims it does nobiate the public performance right
because it makes only “private” perforncas to users who “purchase” Discs from
VidAngel. Thatis wrong. When it saes movies over the Internet, VidAngel is
“transmitting” performances to users. aismissions infringe 8§ 106(4) where, as
here, the defendant ks them “to the public, by mesnf any device or process,
whether the members of the public capaifleeceiving the performance or display
receive it in the same place or in sepapddees and at the same time or at differe
times.” 17 U.S.C. § 101 (defining “[t]o perfa . .. a work ‘publicly’™). A long
line of precedent construing this provisi@he “Transmit Clause”)—including in
the Supreme Court’s recent decisiorAmerican Broadcasting Companies, Inc. v.
Aereo, Inc. 134 S. Ct. 2498 (2014)—makes it clear that VidAngel's online, on-
demand transmissions are public perforogan They do not become “private”
performances just because VidAngel purptotssell” its users the Discs (which
VidAngel then immediately offers to buybk for a net access price of $1 a day).
VidAngel's “buy-sellback” scheme is artifice—what its CEO called a “creative
way” to compete while trying to be “botted up legally.” Ehler Decl. Ex. DD at
366. This sleight of hand does not cMiidAngel’s infringement. What matters is
whether VidAngel is transmitting performaes to the public, not the label that
VidAngel uses to describe its transactioA®req 134 S. Ct. at 2509 (“[W]hen
Aereo streams the same television programultiple subscribers, it ‘transmit[s]

. .. a performance’ to all of them”)idAngel publicly perforns without a license.

Third, VidAngel argues that Plaintiffs forfeited the right to a preliminary
injunction because they did not immediately sue VidAngel when its outside litig
(and recently appointed General Counsel) k#tdrs describing parts of the servic
to Plaintiffs and other motion picture studiasluly 2015. Dkt. 11, Ex. A. At that
point, as noted in those letters, VidAngald fewer than 5,008sers and described
its service as being in a “limited betdd. The letters did not say when VidAngel

would launch publicly, and Plaintiffoald not have known whether the service

3
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infringement is harmful, the @ may be too small to justify the cost of litigation.’
Petrella v. Metro-Goldwyn-Mayer, Incl34 S. Ct. 1962, 1976 (2014). Copyright
owners do not have to immediately sug@re who infringes, or forever lose the
right to seek a preliminary injunction;dua requirement would lead to unnecess;:
litigation and burdens on the courtgidAngel started to advertise more
aggressively earlier this year and gaitedttion in the press and online blogs; it
now has more than [100,000] active mownthsers (and more than [400,000] total)
and continues to growkhler Decl. Ex. Did. Ex. AA at 317. Plaintiffs were

relief.

FACTUAL BACKGROUND
A.  Plaintiffs And Their Copyrighted Works

to produce and distribute some of thestnmopular and critically acclaimed movieg
and television programs in the worl@heir works include, among many others,
Frozen(2013) (Disney)Star Wars: The Force Awake(®015) (Lucasfilm)Avatar
(2009) (Fox), andHarry Potter and the Sorcerer’s Sto(#001) (Warner Bros.).

Copyright protection is critical to PIdiffs’ ability to obtain a return on their
substantial investments in these and otharks and to underwrite the production ¢
new creative content, often at great finanasit. Cittadine Decl. 1 8. A studio will
spend tens or even hundreds of milliahslollars producing, distributing and
marketing a major motion picturéd. Y 7. Third parties that wish to exercise
Plaintiffs’ rights to exploit their works must negotiate to obtain those rigtts.
1 14.

Plaintiffs employ different strategies toake their content available to meet
consumer demand, but eaclaiBtiff tries to tailor thevalue and price for each

offering—or “distribution channel’—to #willingness of customers (and licensee
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to pay for those offeringdd. 1 9. Plaintiffs distribute and license their content fo
home entertainment across a number ahciels. These include, among others:
(1) physical Discs; (2) digital downloddrough services like iTunes, VUDU or
Amazon Video; (3) on-demand streagifor short-term viewing on a per-
transaction fee (e.g., iTunes Store @oGle Play Store); or (4) subscription on-
demand streaming (e.g., Netflix or Huluy.

Plaintiffs’ strategic process of ralsing their content across different

distribution channels and to differentditsees over time is called “windowingd.

for a prescribed period, e.g., relagstitles for purchase on Discs or digital
download before releasing theamon-demand streamingd. 1 15, 33. Plaintiffs
often negotiate higher licensing feeskxchange for granting a licensee the
exclusive right to perform a movie otdgision show during a particular time
period. Id. § 15. The online and digital @hnels have become increasingly
important revenue sourceld. Y 10.

Especially in this digital age, &xercise their exclusive rights under

copyright, Plaintiffs must protect their content from piracy and unauthorized use.

U

Technological protection measures thatteol access (here, “access controls”) arg

U

one way in which Plaintiffs ensure thadpies of their content stored on Discs
cannot be easily copied adsseminated digitally. Schuann Decl. Y 20, 27. The
access controls that encrypt the digitlels on Discs can lawfully be unencrypted
for playback or copying only by authorized devicés. | 20-34.

B. VidAngel Builds Its Business By Exploiting Plaintiffs’ Rights

1.  VidAngel's Decision To Geate An Unlicensed Service

In the fall of 2013, VidAngel first lanched a standalone filtering service
through a web browser plug-in. EhlerddeEx. EE at Tr. 135:12-136:7. This
technology permitted a user to apply filtésscontent streamed from YouTube (and

if a full-length movie, obtained legitimately through Google Pldg).

5
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In the fall of 2014, VidAngel decided tpivot” its business to its current
service, which does not simply provididring but offers unauthorized streaming
for a daily fee.Id. Ex. V at 217;ld. Ex. EE at Tr. 136:8-12. VidAngel knew from
surveying users who stopped using its priovise that [47% of them “didn’t want
to pay for rentals on YouTube/Google Playlt]. Ex. V at 227. It also had
information that only 1% of Americangould actually pay to watch filtered
versions of movies if you charged them to use a filterEx. E at 61. VidAngel
decided that, rather than provide filtéosrun on streams from licensed services, i
would rip and copy Discsna charge users for streaming. When investors
guestioned whether the company was geititg a [declining business (movies on
Discs)], Mr. Harmon, the CE@ssured them that [*VidAnges NOT a disc service|
VidAngel is astreamingservice.”] Id. Ex. W at 234 (emphasis addéd).

From the outset of its “pivot,” VidAndd&new it would need licenses to run i
streaming business. VidAngel, howeveecided on a strategy of asking for
forgiveness, not permission. As Miarmon put it in a fall 2014 email to an
investor: [“[ijn the future we plan toegotiate licenses for content directly from
Hollywood (as Netflix) did. . . . We mel disc[s] right[] [now] on the streaming
platform (which is growing at over 20 pent annually), not an upward trend in dif
sales.”] Id.; see alsad. Ex. DD at 366 (Feb. 2018r. Harmon saying VidAngel
would “have to be a lot bigger” to “gétensing from Hollywood. . . . Until then,
we sell DVDs and Blu-Rays to you, vauleth in our warehouse, and stream you
filtered movie. The buyback system whe most creative way we could come up
with in order to offer you the vaduof a Redbox while staying buttoned up
legally.”); id. Ex. X at 257 (Sept. 2015: Mr. Harmon saying VidAng-

2 At deposition, Mr. Harmon claimed this aihwas discussing a model for users t
“trade or share” their own Discs. Ehlee®. Ex. EE at Tr. 18:8-148:6. But the
statement that VidAngel would be a [&saéiming service,” “NOR disc service,”]
was true regardless tife source of Discsld. Ex. W at 234.

-6-
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2. How VidAngel Works

For every movie or TV show it stream&gdAngel first rips a digital copy of
the content from a single Dis¢d. Ex. EE at Tr. 127:8-31:7; Schumann Decl.
37-39, 42, Exs. C at 23, D. UsiRgdFox AnyDVD HD software—popularly
known as a “ripping” tool—VidAngel cittmvents the technological protections—
CSS, AACS, BD+—that Plaintiffs use to control access to their content. Ehler
Ex. S. VidAngel previouslysed the same software sold by the same developer
and staff of SlySoft, a ripping softwacempany whose owner was found guilty of
distributing illegal ciremvention tools. Id. Exs. F, EE at Tr. 68:9-69:16.

After circumventing th@ccess controls, VidAngebpies the underlying
digital files (i.e., the movie or televan show) onto its computers and then saves
additional copies on leased third-partyvees. Schumann Decl. § 40-42. VidAngs
uses the ripped digital copies stored on those servers to stream caohtehler
Decl. Ex. EE at Tr. 90:18-22.

VidAngel charges customers for da-demand streaming through a sham
“buy-sellback” scheme. VidAgel adopted this scheme as part of the “pivot,”
believing that it provided a loophole from piglperformance liability in light of
dicta in theAereodecision.Id. Ex. V at 217. As discussed at pp. 18421ra,
VidAngel's reliance on “buy-sellback” do@®t change its liability. The facts
showing “buy-sellback” to ba fiction, however, spé&avolumes about VidAngel's
credibility in defending its service.

“Buy-sellback” works like this: Users pay an upfront fee of $20, purporteg
to “purchase” a physical Disdd. Ex. P at 181, 198 (“like a ‘security deposit™).
VidAngel then associates the user withigdividual Disc that VidAngel has bar-
coded and stored at its facilifthe so-called “vault copy”)ld. Ex. EE at Tr. 51:5-

20; 184:22-185:9. The user does not pandr possess the vault copy; VidAngel

7-
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does.Id. at 124:21-25. VidAngel clainthat, upon request, it will transfer
possession of the vault copy to the uddr.at 228:21-229:1. To date, however,
VidAngel has received only ight] requests from users teceive the physical Disc
and has returned only [four] Discs—outrobre than [1.5 million] purported “sales
thus far in 2016 aloneld. at 229:2-12; 189:21-19078.

Furthermore, VidAngel does not acliyastream from the vault copy—the

copy that VidAngel claims the customer “owngdd. at 127:6-20. Rather, VidAnge

the ripped copy that resides on VidAngel's leased seitdeat 130:20-131:17.
VidAngel then encourages the user tdl‘back” the Disc at “buyback” price that
goes down by $1 or $2 feach 24-hour periodd. Ex. G at 93-94 (VidAngel
promotional clips on YouTubé).The net effect is that the user pays $1 or $2 a d
for on-demand access to stream the movielevision show—daily prices which
VidAngel prominently features in its advertisinigl. Ex. G.

VidAngel constantly encourages usersréat the service as an online renta
service, which they can do by simply &iieg to “sellback” the movie for credit.
Among other things, VidAngel provides: (1) an icon in the corner of the viewing
screen, allowing the user to initiagellback during the stream; (2) a sellback

“popup” box at the end of the movie; @)ink to sellback in the user dashboard;

® Other inconsistencies expose the fictibat VidAngel is performing the contents
of a Disc the user “owns.” For examplke [four] users who actually requested a
received physical Discs can still streétme same content via VidAngel—proving
the stream comes from a different copg. at 235:6-21. And, users who want to
watch a television show “purchasatcess only to a single episodd. Ex. H.

Discs of Plaintiffs’ television shows caih entire seasons. If a user actually
“‘owned” the Disc, the usaould watch the full season.

*“How VidAngel $1 Movie Works in 1%Beconds” is available on YouTube at

https://www.youtube.com/watch?v=map6EIP41{é&st visited Aug. 21, 2016).

“How $1 Movies Work on VidAngeSellback” is available at

https://www.youtube.com/watch?v=wvcF4x1dQ0¥ast visited Aug. 21, 2016).
-8-
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(4) an email reminder about the sellbagtion after 24 hours; and (5) until this
lawsuit, an “auto-sellback” default seity, whereby users would automatically set
their devices to sellback, and thus be asstire@quivalent of a real transaction.
Id. Ex. BB at 336-37.
3.  VidAngel's Escalating Marketing And Recent Growth

VidAngel's strategy has involved rapidlyayving its user base. In July 2015
VidAngel had fewer thad,848 users, but ambitious growdtans. Dkt. 11, Ex. A at
3. A November 2015 investor preserdatprojected that for 2016, VidAngel woul

reach [l 1 customerand | 1 in revenue; for 2017 1
customers andi 1 irevenue; and for 201l customers and
R i revenue—with projected privimargins of || 1. Enler

Decl. Ex. Y at 283.

To achieve these ends, VidAngel thesar enbarked on an aggressive
marketing campaign, explicitly conttayy its $1-a-day (or $2 for HD) price
(because it foregoes license fees) Wit more typical $4.99 or $5.99 daily fee
charged by licensed services; VidAngel dieasts of its ability to offer movies not
available on other services. Ehleed. Exs. A, B. VidAngel's users have
responded to VidAngel’'s marketing cues:

One more thing | love aboMidAngel is that | can easily
download NEW movies cheaptman anywhere else! |

ﬁrobably won't edit this one for our family, but I'm so
appy | can still just rent it for $2 a night!

of $1 when it was like $5 to rent on Antaz So even if you don’t need content
cleaned, it's a great video service.”).

This spring, VidAngel began adding markePlaintiffs’ works to its service,
with a particular focus on marketing moveessoon as they wereleased on Disc.
On April 5, 2016, VidAngel offere@tar Wars: The Force Awakens.. Ek. J.

April 5 was the same day théhe Force Awakensas released for purchase on

9
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Disc and digital downloadyut was not yet available to the on-demand streaming
market. Cittadine Decl. 1 16/idAngel also released DisneyZotopig Warner
Bros.’sBatman v. Superman: Dawn of JustaoedKeanu,and Fox'sDeadPooland
The Revenanpamong others, within a week of thestease on Disc and, for some (
these titles, before they were releasedioy other on-demand streaming service.
Ehler Decl.Ex. N.

By June 2016, when Plaintiffs filesiit, VidAngel had grown to nearly
[500,000] monthly transactions acrosdiveeer [100,000] monthly active userd.
Ex. AA at 315, 317. VidAndehad also streamed over.$lmillion] movies in the
first half of 2016.Id. Ex. EE at Tr. 189:21-190:8VidAngel continues to
aggressively market its service ngiPlaintiffs’ copyrighted content.

C. VidAngel's Letters To Plaintiffs And Other Studios, And This

Lawsuit

Late last summer, VidAngel's then-owtsicounsel, David Quinto, sent lette
to Plaintiffs or their corporate parentstensibly expressing interest in purchasing
more Discs directly from eactompany. Dkt. 11, Ex. AMr. Quinto sent the letterg
to General Counsels, not to peopldusiness development. He purported to
describe VidAngel’'s nascent service, whichsa&l was in “limited beta” testing.
Id. at 3. Mr. Quinto said nothing abddtdAngel circumventing the access-contro
measures on Discs. He said nothing abhbdAngel marketing its service for $1-a-
day on-demand streaming through its “buy-sellback” scheme or offering Plainti
content before that content wasadable to authorized licensees.

Plaintiffs started investigating thgotential legal claims against VidAngel
almost immediately after receiving Mr. @to’s letter. Citadine Decl. § 35.
Starting earlier this year, VidAngel launcha much broaderdaertising offensive
and started to gain traction in the press an blogs, and its service started to groy

to significant user numbers. On June 9, 2016, Plaintiffs filed this suit.
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In response, VidAngel modified certaaspects of its service. Before being
sued, VidAngel allowed users to filter fatheer the opening or closing credits as tf
single required filter, meaning users abgtream essentially the entire movie
without filters (users could eveset this as the default filtet) Ehler Decl. Ex. EE at
Tr. 247:24-248:21. To the chagrin of itsers, VidAngel suspended this option in
response to this litigation, although usdits must only select one filter to use the
service® Id. at246:10-247:22.

ARGUMENT

Plaintiffs satisfy all the requirements for a preliminary injunction: They
likely will succeed on the merits and suffeeparable harm absent preliminary
relief; the balance of equisdip in their favor, and an injunction is in the public
interest. Winter v. Natural R& Def. Council, In¢.555 U.S. 7, 20 (2008).

l. PLAINTIFFS ARE LIKELY TO SUCCEED ON THE MERITS OF
THEIR CLAIMS

A. Plaintiffs Will Succeed On Their DMCA Claim

To prevail on their circumvention clairRjaintiffs must prove that VidAngel

“circumvent[s] a technological measure tbe#ectively controls access to a work

“independenbf traditional copyright infringemd,” and no “nexus” to copyright

> This was a popular option particularly disney works. When VidAngel offered
this option, customers wdted [23.61%] of streams &fp, [22.36%] of streams of
Finding Nemo[20.91%] of streams d¥flonsters, InG.[20.46%)] of streams dNall-
E and [20.36%] of streams &fig Hero 6essentially unfilterety selecting only the
credits filter. Ehler DecEx. CC. For Warner Bros.An Innocent Mancustomers
viewed [44.90%] of streamssing only this filter.Id.
® Users were upset that they would havéilter actual movie content (rather than
the credits) to cheaply stream movies: “@VidAngel and you took away censor
the end credits which was an easy choidalitin’t really want to censor anything.”
Ehler Decl. ExFF;id Ex. K (examples)see also idEx. O.
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infringement is requiredSee MDY Indus629 F.3d a946, 949, 952 (expressly
declining to adopt a “infringement nexus requirement”) (emphasis added).
1. VidAngel Circumvents The Technological Protection
Measures That Control Accesd o Plaintiffs’ Works On Discs

A technological measure effectively corfraccess to a copyrighted work if
“in the ordinary course of its operatiort] jiequires the applicain of information,
or a process or a treatment, with the authaf the copyright owner, to gain acces
to the work.” 17 U.S.C. § 1201(a). Plaifs use CSS, AACS and BD+ to prevent
unauthorized access to their content on Discs. Schumann Decl. {1 20, 27. All
gualify as DMCA access control§eed. 1 20-34Realnetworks, Inc. v. DVD
Copy Control Ass’n641 F. Supp. 2d 913, 932 (N.D. Cal. 2009) (“CSS . ..
effectively controls access to . copyrighted DVD content”321 Studios v. Metro
Goldwyn Mayer Studios, Inc307 F. Supp. 2d 1085, 1095 (N.D. Cal. 2004);
Universal City Studigdnc. v. Reimerded,11 F. Supp. 2d 294, 317-18 (S.D.N.Y.
2000).

VidAngel circumvents these accesstrols. To circumvent is “to
descramble a scrambled work, to decrypenarypted work, or otherwise to avoid,
bypass, remove, deactivate, or impairatelogical measure, without the authorit
of the copyright owner.” 17 3.C. § 1201(a)(3)(A). VidAngedmitsthat it “uses
a commercially available software progré&mmautomatically allow read-access for
the purpose of mounting the DVD [anduBlay] files for uploading onto a
computerjn the process removing restrictions on DVD [and Blu-ray] encryption
Dkt. 11 9 50(ii) (emphasis addedgeEhler Decl. Ex. S (invoice for AnyDvd HD);
Schumann Decl. 11 35-39. In shortgdXngel circumvents technological measure

that control access, and is liable under § 1201(a).
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2.  VidAngel Has No Defense Tadts Violation Of § 1201(a)
% WantTo Crcumvent To Brevide Fters e ooes That

VidAngel argues that its circumventiglawful because “the making of a
decrypted copy [is] the necessary firgsin making a lawfully purchased DVD
capable of being filtered.SeeDkt. 11 (Counter-Complaint) { 61-62. That is nof
true as a factual matter arsdrrelevant as a legal rtiar. As VidAngel admits,
other services provide software that allasemsumers to apply filters to Discs they
have purchasedSeed. 1 34 (describing ClearPlay’s DVD-filtering service). Wha
VidAngel means is that circumventing is a “necessary first step” for the type of
business VidAngel wants to run—one tpabvides unauthorized on-demand accs
to content streamed from copies rippauhirDiscs. Circumuvaion makes it easier
and cheaper for VidAngel to run its lisss, but that does not make the
circumvention lawful.

VidAngel's circumvention does not fit into any enumerated exception to t
anti-circumvention right or any additionaxception promulgated by the Librarian
of Congress. 17 U.S.C. § 1201(d)-(j). Wheras here, “Congress explicitly
enumerates certain exceptions to a gergrliibition, additional exceptions are ng
to be implied, in the absence of eviderof a contrary legislative intentTRW Inc.
v. Andrews534 U.S. 19, 28 (2001) (quotations omitted).

" The DMCA calls for the Librarian of Conggs to engage in triennial rulemaking
determine if certain noninfringing useka copyrighted work are entitled to an
exception. 17 U.S.C. § 1201(a)(1)(B)-(C)he exceptions the Librarian has

Librarian has never even been askedotwsader such an exception for filtering.
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b. The FMA Does Not Authorize Circumvention

VidAngel argues that the FMA show®gress’s intent to exempt VidAngel
from 8 1201(a) liability. The FMA'’s textral legislative history show the opposite
is true.

The FMA addresses a narrowly spesgfitype of activity (the making
imperceptible of certain audio and video), which, if it falls within the FMA is “no
an infringement[] of copyright.” 17 &.C. § 110(11). Section 1201, however,
provides a separate cause of action thabdtsa claim of infringerant. As the Ninth
Circuit explained—in the course of decfig to adopt the requirement of a “nexus’
between a DMCA viold@on and infringement—thBMCA “create[d] anew
anticircumvention right in § 1201 (d)stinct from infringemerit See MDY Indus.
629 F.3d at 950 (emphasis added). “Infringement” is the violation of one of
copyright’s exclusive rights, which are found in 8§ 106. It is not the same as
circumvention. The FMA further statdsat nothing in that exception to
infringement (8 110(11)) “shall be cons&d to imply further rights under section
106 of this titleor to have any effect on defensedimitations on rights granted
under any other section of this titbe under any other paragrh of this section.” 17
U.S.C.8 110 (final sentence) (emphasis adldeSection 1201(a) embodies rights
and defenses relating to circumvention @ot infringement. The FMA by its plain
language provides VidAgel no defense.

Because “the statutory language ismbayuous and the statutory scheme ig
coherent and consistent,” there is m@d to examine legislative historiiooks v.
Kitsap Tenant Support Servs., In816 F.3d 550, 562 (9th Cir. 2016). But the

legislative historyconfirmsthat the FMA does not excuse circumvention. The

not provide any exemption from the anti-airavention provisions of section 1201,
and that it:
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would not be a defense to a claim of violation of section
1201 that the circumvention is for the purpose of engaging
in the conduct covered by thiew exemption in section
110(11) [tthe FMA], just as is not a defense under section
1201 that the circumvention is for the purpose of engaging
in any other non-infringing conduct.
151 Cong. Rec. S502 (daily ed. Jan. 25, 20€&g;id.(“Any suggestion that suppor

for the exercise of viewer choice . . . reggiviolation of either the copyright in the

be rejected.”}. The FMA provides VidAngel no dense to its § 1201(a) violations
C. There Is No Fair Use Exemption To § 1201(a) Liability
The fair use defense und® 107 does not apply ®1201(a) violationsSee,
e.g, Dish Network, L.L.C. v. Vicxon CarpNo. 12-CV-9-L WVG, 2013 WL
3894905, at *6 (S.D. Cal. July 26, 2013) (fpEential lawful or fair use is not a
defense to § 1201(a) when itgjuerements are established.United States v.
Crippen No. CR 09-703 PSG, 2010 WL 71982@56;2 (C.D. Cal. Nov. 23, 2010)
(“A reading of § 1201(c) that adds tfaar use arrow to a defendant’s § 1201(a)

quiver contradicts the plain meaningtbé statute and must be rejected.”).

® When Congress first considered the FMA, in 2004, Representative Goodlatte
expressed concern that it might interfesiéh copyright owners’ rights under
8 1201. Hearing on H.R. 4586, Serial No.(94ne 17, 2004) at 84-He asked about

Id. In a letter, the Register of Copyriglstated that such an explicit provision wag
unnecessary because “[tlhe anticircumvamprovisions of section 1201 apply eved
in cases where circumvention is carried outriler to engage in act that is not an
act of infringement under the copyright statuted” at 89. The Register advised
against including a specific statement @oning the inapplicability of the FMA to
§ 1201 claims, noting such a provision could create needless confusion regard
the other exemptions from infringementS§ri10 (where the FMA is codified) and
elsewhere in the Copyright &c“To include in this ner exemption a reference to
section 1201 when none of the other exemptions in section 110 or elsewhere i
Copyright Act make such ierence will imply that those existing exemptions also
apply to liability under th anticircumvention provisiongvhen it should be clear
that they do not.”ld.
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“[T]he decision not to make fair asa defense to a claim under Section
1201(a) was quite deliberateReimerdesl1l F. Supp. 2d at 322. Congress was
well aware “that technologicalbntrols on access to copyrighted works might ero
fair uses by preventing access even fasukat would be deemed ‘fair,” and
“struck a balance among tbempeting interests.1d. (citing Commerce Com. Rep
25-26). Reading a fair use defense into § 1@20)1Ivould upset thdialance and be
contrary to the statuteCrippen 2010 WL 7198205, at *5 (§ 1201(a) is a
“rebalancing of interests that attempts to deal with special problems created by
so-called digital revolution”; “[t]hat Hancing [is] done by the DMCA, not by
adding fair use to the circumwion equation”) (citation omitted).

B. Plaintiffs Will Succeed On Their Copyright Infringement Claims

Plaintiffs easily establish prima facinfringement claims because they
(1) “show ownership” and (2) demonstrate@iolation of “at least one exclusive
right” (sections 1 and 2nfra). A&M Records, Inc. v. Napster, In239 F.3d 1004,
1013 (9th Cir. 2001). VidAngel's claimetkfenses are meritless (sectiom®a).

1. Plaintiffs Own Or Control Valid Copyrights In The Works
That VidAngel Exploits

Certificates of registration issued byet@opyright Office for the copyrighted
works identified in the Complaint are inclutleith this filing. Klaus Decl. Exs. A-
RR. The certificatesreate a presumption of copynt validity and ownership. 17
U.S.C. 8§ 410(c)United Fabrics Int’l,Inc. v. C&J Wear, In¢.630 F.3d 1255, 1257
(9th Cir. 2011). Itis undisputed thatdAngel currently offersll the works listed
in Exhibit A to the complaint and, urde enjoined, will continue to offer these
works and other future relees Ehler Decl. Ex. EE 8. 27:19-29:14; 30:3-20;
31:6-37:4.

2. VidAngel Violates Plaintiffs’ Exclusive Rights To Reproduce
And Publicly Perform Their Copyrighted Works

VidAngel infringes at least two distth§ 106 rights, each of which is
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sufficient to render VidAngel liable.
a. \FéiedAngc;Iel Violates Plaintiffs’ Exclusive Right To
produce Their Works By Making Copies

Plaintiffs have the exclusive rightd‘reproduce” their works “in copies.” 17
U.S.C. 8§ 106(1). VidAngel admits to kiag copies of Plaintiffs’ works onto
computer system and third4fpyaservers, thereby vidiag the reproduction right.
Ehler Decl. Ex. EE at Tr. 58:4- This is infringementMAI Sys. Corp. v. Peak
Computer, InG.991 F.2d 511, 518 (9th Cir. 1993) (isderring digital work “from a
permanent storage device to a comepstRAM [or storage]” infringes the
reproduction right)see UMG Recordings, Inc. Escape Media Grp., IncNo. 11
CIV. 8407, 2014 WL 5089743, at *20 (S.D.N.Y. Sept. 29, 2014) (“uploaded coy
of works violate reproduction right).

b.  VidAngel Violates Plaintiffs’ Exclusive Right To
Publicly Perform Their Copyrighted Works

I VidAngel Publicly Perfans Plaintiffs’ Works

Plaintiffs have the exclusive rightio perform the copyrighted work
publicly.” 17 U.S.C. § 106(4). VidAngel violates that right under the Transmit
Clause. VidAngel “transmits” “perforamces” “of the work[s].” 17 U.S.C. § 101
(definition of public perfonance and “to transmit”’Aereq 134 S. Ct. at 2508
(Internet streams trigger the Transmia@e). And VidAngestreams “to the
public,” i.e., VidAngel's thousands of userUnder the Transmit Clause, the fact
that VidAngel's users receive thosafoemances “in separate places” and “at
different times” does not change the fact that VidAngel is performing “to the
public.” 17 U.S.C. § 101Aereq 134 S. Ct. at 2510.

VidAngel's public performance liality follows from Transmit Clause
precedent.Columbia Pictures Industriesnc. v. Redd Horne, Inc749 F.2d 154 (3d
Cir. 1984), held that a remote video rergatvice—wherein patrons selected vide(

from a store, which transmitted performanfresn the videos to private in-store
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booths—violated the public performancghti. The court held that the store
“show[ed] each copy [of a avie] repeatedly to diffent members of the public,”
and that the service was “essentially the sama movie theatre, with the addition;
feature of privacy.”ld. at 159.

On Command Video Corporation v. Columbia Pictures Industviég F.

Supp. 787 (N.D. Cal. 1991), held that a hotel’s “electronic rental” system—in w

to individual hotel rooms—infringed the pubperformance right. The court held
that the “relationship between the tsamtter of the performance, On Command,
and the audience, hotel guests,” wasdemercial, ‘public’one regardless of
where the viewing takes placeld. at 788.

Warner Bros. Entertainmeiric. v. WTV Systems, In824 F. Supp. 2d 1003
(C.D. Cal. 2011) (Zedivd), held that the Zediva service—which streamed
performances from DVDs and DVD plagegourportedly assigned to specific
users—violated the public performance rightt. at 1006-07, 1010.

And Aereoheld that Internet streaming edntent captured from over-the-air
broadcast signals by thousands of safgaantennae—each of which, Aereo
claimed, was assigned sefdahato individual subscribers—infringed. The Court
squarely rejected Aereo’s claim thattéghnical design (using an individual
antenna to make a separasmission path to eaciser) made the performances
private. Aereq 134 S. Ct. at 2508-09 (notinglsscribers would not “care much”
about the service’s technical design).

Like its predecessors, VidAngel “transmits” (by streaming) performances
the public” (its users). VidAngel's liability is clear.

. VidAngel's “Buy-Sellback” Scheme Does Not

Transform VidAngel's Public Performances Into
Private Ones

VidAngel argues that it makes privategt public, performances because it

transmits streams of movies that ugargoortedly “buy” from VdAngel. VidAngel
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claims support for this argument in dicta fréwareq stating that a different analysis
might apply where users “receive performances in their capacities as owners or
possessors of the underlying work#\éreq 134 S. Ct. at 2510. This argument
fails.

First, the Court’s description of the ownership/possessory relationship that
might be relevant is plainly inapplicaldie VidAngel. TheCourt said that the
difference between a b returning cars to their owners and a dealership selling
new cars provided a potential analogy topghgate/public distinction: “we would
not say that the [valet] provides cars ‘te fpublic’ . . . [w]e would say that a car
dealership . . . providig] cars to the public, for it seltsars to individuals who lack 3
pre-existing relationship to the cardd. The Court said Aecewas more like a car
dealership because it “transmits to lrgumbers of paying subscribers who lack
any prior relationship to the workslt. The same is true of VidAngel, whose users
have no “prior relationship” with the waskhey watch, but instead receive access
by paying VidAngel a fee.

Second, adereoand the other cases discusabdve make clear, courts must
look at the reality of what the defendant is doing rather than the stratagem it
employs to characterize its performancepragte. The Court rejected Aereo’s
claim that associating each user wathhantenna made its streams private
performances. The Court explained ttes gimmickry did not “render Aereo’s
commercial objective any different fromathof cable companies,” and did not
“significantly alter the viewing experienceld. at 2508. It is unfathomable that the
courts inRedd HorneOn CommangdandZedivawould have deemed the
performances private if the defendants kaidl they were “selling” videos to
customers and “buying thenatk” after each performance.

The courts’ focus on substance rather than labels is fatal to VidAngel's
“private performance” argumé VidAngel streams the same copyrighted works fto

multiple users (“the public”) in a manner thafundamentally the same as other gn-
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demand services. VidAngel's own intatrdocuments make it clear that
[“VidAngel is NOT a discservice. VidAngel is atreamingservice.”] Ehler Decl.
Ex. W at 234 (emphasis added). VidAngdhbeling the transaction a “sale” does
not affect the user’s viewing experiendgiven that only [eight] users have ever
requested a copy of the Disc they purportedly “bought”—out of [millions] of
purported “sales”™—it is obvious that Vid@el's users do not treat the service as
selling them Discsld. Ex. EE at Tr. 189:21-190:8, 229:2-1s&e alsad. Ex. | at
120 (“VidAngel — An Honest Review). VidAngel's busirss model depends on
consumers treating the “buy-sellback” option just like an on-demand streaming
rental service, and it encourages this bedraat every turn by repeatedly remindin
users to “sellback,” sending email remindensd even offering “auto-sellbackld.
at Ex. BB at 336-37. VidAngel's labeling tife transaction cannot disguise what
really taking place®

Third, even if VidAngel were right (whh it is not) that the Court should loo
at how VidAngel charaetizes its service (at leastits legal paperas opposed to
its marketing materials), that woutat help VidAngel. VidAngel streams
performances to paying subscribers fromaster copy stored on a server (not a
Disc temporarily assigned to the us@rjhe same way licensed services dexeept

VidAngel's master copy is unauthorizeddaVidAngel has no license to stream.

? “VidAngel — An Honest Reviewfs available on YouTube at
https://www.youtube.com/watch?v=KG7xgmDHFd@ast visited Aug. 21, 2016).

%1n analogous contexts, courts haveognized “rentals” couched as “sales”
through a sell-buyback structure as gimmiaks held that it is the substance that
matters.A & M Records, Inc. v. A.L.W., L1855 F.2d 368, 370 (7th Cir. 1988)
(rejecting buyback scheme under RecBental Amendment of 1984Fentral

Point Software, Inc. v. Global Software & Accessories, B80 F. Supp. 957, 964
(E.D.N.Y. 1995) (rejecting buyback seche under Computer Software Rental
Amendments Act of 1990).
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Schumann Decl. 11 7, 42. In sumdXngel's attempt to characterize its
performances as private fails.
3. None of VidAngel's Defenss Excuse Its Infringement
a. The FMA Does Not Excuse/idAngel's Infringement

The statutory text and Congress’s clear intent establish that the FMA is
narrow and does not exempt VidAngah&ringement of Plaintiffs’ rights.

First, as a textual matter, tR&A exempts only (1) “the making
imperceptible” and (2) “the creation orgeision of a computer program or other
technology that enables such making ingpetible.” 17 U.S.C. § 110(11). Every
other word in the FMA narrows the circurastes in which these two exemptions
8 106 apply. The savings clause, nuwer, clarifies the FMA shall not be
“construed to imply further rights under” § 10&l. § 110 (final sentence).

VidAngel argues that a business th#ers filtering software has statutory
authorization to publicly perform Plaiffs’ works because the FMA permits
filtering “during a performance . . . trangtad to that household for private home
viewing.” Dkt. 11 (Counter-Complat) 1 65 (quoting 17 U.S.C. § 110(11)
(omissions in original)). The plain text tife FMA defies this reading. VidAngel’s
reading ignores the requirement that thégrenance be from atauthorized copy.”
17 U.S.C. 8 110(11). If Congress wantedrant filtering businesses a total
exemption from copyright infringement—radical notion with no historical
support—it would have said that directlyhe fact that the &ansmission must come
from an “authorized copy” of the copyrigdtt work makes clear that Congress did
not provide a blanket exemption to ttegroduction or public performance righd.
VidAngel's answer to this is that it purchaseghorized copies of Plaintiffs’ movie
on Discs. But VidAngel does not stredmom those Discs (and even if it did, it
would still be publicly performing themithout the necessary license, as discussg

above). VidAngel does not stream fram “authorized copy;” it streams from a
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ripped digital copy that it obtained by violating § 1201(a) and then by violating
Plaintiffs’ reproduction right’ Schumann Decl. Y 35-42.

The FMA was “targeted narrowly and sfdemlly” at the act of filtering and
did not impact other rights and obligatiamsder the Copyright Act. The statute
was notintended to be a blanket license &very business that engaged in
filtering.*

b.  VidAngel's Affirmative Defense Of Fair Use Does Not
Excuse Its Infringement

VidAngel must show it likely will succeed on its defense that copying and
publicly performing Plaintiffs’ works are fair useBerfect 10, Inc. v. Amazon.com
Inc., 508 F.3d 1146, 1158 (9th Cir. 2007). Vi#el cannot meet its burden. All
four factors that 8 107 directs the Colarconsider weigh against VidAngel.

1 Even if VidAngel's reading were catt—which it is not—VidAngel could not

rely on the statute becaus
_]. Schumann DecEx. C at 25; EhleDecl. Ex. EE at Tr.

95:22-9614. The FMA only applies “if nofed copy of the altered version of the

motion picture is created by such congrytrogram or other technology.” 17
U.S.C.§ 110illi. VidAnieI’s documents kaaclear that itﬂ

Schumann Decl. Ex. C at 25. A copy s if it is “sufficiently permanent or
stable to permit it to be perceivedpreduced, or otherwescommunicated for a
period of more than transitory durationMAI Sys. Corp.991 F.2d at 51&iting 17
U.S.C. 8§ 101). VidAngel's server copy segms are fixed because they are store
for more than a transitory duratioid. (software loaded ta computer's RAM is
fixed, even if for the sole purpose okwing the system and running an error log)

12 Senator Hatch, a sponsor of the lekplained that the FMA “would not exempt
from liability an otherwise infringing péormance, or a transmission of a
performance, during which limited portionsanidio or video content of the motion
picture are made imperceptible” and infrimg) performances “are not rendered no
infringing by section 110(11) by virtue ofdlact that limited portions of audio or
video content of the motion picture beipgrformed are made imperceptible durin
such performance or transmission.” 151 Cong. Rec. S501 (daily ed. Jan. 25, 2
(Sen. Hatch) (emphasis added).
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I VidAngel's Wholesale @pying And Publicly
ﬁgqf){gﬁlgfglr%lgmfes’ orks Are Commercial And

The first factor asks whether VidAngel's use is commercial and
transformative.Leadsinger, Inc. v. BMG Music Pub)'§12 F.3d 522, 530 (9th Cir.
2008).

VidAngel's use of Plaintiffs’ work®bviously is commeeial: VidAngel
copies and publicly performs Plaintiffs’ works to profit in its busindsarper &
Row Publishers, Inc. v. Nation Enter471 U.S. 539, 562 (1985). VidAngel's
commercial use weighs against fair beeause VidAngel “stands to profit from
exploitation of the copyrighted materialthout paying the customary price.”
Leadsinger512 F.3d at 530 (quotations omitted).

VidAngel's commercial use is not trapsiative. A transformative use add
“something new, with a further purposediiferent characterltering the first
[work] with new expressiommeaning or messageCampbell v. Acuff-Rose Music,
Inc., 510 U.S. 569, 579 (1994). VidAngel'swalesale copying of Plaintiffs’ works
“In their entirety” to its computer systeaads nothing new to those works and is 1
transformative.Worldwide Church of God v. iRadelphia Church of God, Inc227
F.3d 1110, 1117 (9th Cir. 2000).

VidAngel's public performance ohbse works—in which VidAngel makes
the entire copied work avab& to users and allows them to selectively filter out
small portions of Plaintiffs’ works— also is not transformative. Removing portiq
of the works obviously does not add angthnew to them. VidAngel instead is
“simply rebroadcast[ing] for entertainment purposes [works] that Plaintiffs
rightfully own”—which is not transformativeElvis Presley Enters., Inc. v.
Passport Videp349 F.3d 622, 628-29 (9th Cir. 2008yerruled on other grounds
as recognized in Seltzer v. Green Day, lii25 F.3d 117@9th Cir. 2013)see
Monge v. Maya Magazines, In688 F.3d 1164, 1174 (9th Cir. 2012) (“neither

minor cropping nor the inclusion o€hdlines or captions transformed the
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copyrighted [photographs]’MWorldwide Church of Gad227 F.3d at 1117 (“where
the use is for the same intrinsic purposéhascopyright holder’s, such use serious
weakens a claimed fair use”) (alterati@msl internal quotation marks omittedi,
Authors Guild. v. Google, Inc804 F.3d 202, 225 (2d CR015) (while Google
Books’ display of “snippets” ofext was held to be traformative, court expressly
stated that “[i]f Plaintiffs’ claim werbased on Google’s contimg their books into
a digitized form and making that digitizedrsion accessible to the public, their
claim would be strong”).
The court inClean Flicks of Colov. LLC v. Soderbergl33 F. Supp. 2d
1236 (D. Colo. 2006), considered and regeldthe same fair use defense that
VidAngel makes. The defendants therechanically edited movies to remove
content and therefore had no FMA defengke court held that the defendants als
had no fair use defense. The courpéasized that the defendants (1) added
nothing to the movies, (2) only removed $inamounts of content, and (3) did so f¢
commercial gain.ld. at 1241. All of those fidings apply to VidAngel.
i. Plaintiffs’ Copyrighted Wiks Are Highly Creative
Plaintiffs’ works are highly creative, arithe nature of the copyrighted work
favors Plaintiffs. Campbel] 510 U.S. at 58&lvis Presley Enters349 F.3d at 629
(motion pictures “are creative in natumedathus fit squarely within the core of
copyright protection”).
lii.  VidAngel Copies The Entirety Of Plaintiffs’ Works
And Publicly Performs Substantially The Entirety
Of Them
VidAngel copies Plaintiffs’ works in theentirety. Ehler Decl. Ex. EE at Tr.
112:19-113:2. This weighsrehgly against fair useSeeMonge 688 F.3d at 1180
(no fair use where defendant copied phoapds in their entirety). VidAngel's
public performances omit sonpertions of each workSeeEhler Decl. Ex. Q
(removing “nudity/graphic violence/f-bomb . . . took out 14min” fromadpoo).

But VidAngel always performs the “heart” of the works, and this factor weighs
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against VidAngel.SeeCampbel] 510 U.S. at 58&lvis Presley Enters349 F.3d
at 630;L.A. News Serv. v. Tull®73 F.2d 791, 798 (9th Cir. 1992).
iv.  VidAngel's Service Undmines Existing And
Potential Markets For Plaintiffs’ Works
The fourth factor consats current market haremd “whether unrestricted
and widespread conduct of the sort engaged in by the defendant . . . would res
substantially adverse impact on thegudial market’ for the original. Campbel)
510 U.S. at 590 (citations omitted). Wheas,here, the defendant uses the works
“for commercial gain, the likelihood @harket harm may be presumed.”
Leadsinger512 F.3d at 531-32 (quotations omittesBeCampbel] 510 U.S. at 591
(presumption of market harm “makesywmon sense” in cases involving “copying
of the original in its entirety for ecomercial purposes”) (quotation marks and
alterations omitted). To rebut thisgsumption, VidAngel must “bring forward
favorable evidence aborglevant markets.’Arista Records LLC v. Myxer, Indo.
CV 08-03935 GAF, 2011 WL 11660773,*d3 (C.D. Cal. 2011) (quotinBr. Seuss
Enters., L.P. v. Pengn Books, USA, Inc109 F.3d 1394, 1403 (9th Cir. 1997)).
This VidAngel cannot do.
VidAngel plainly undermines existingnd developing markets for Plaintiffs’
works. VidAngel's own marketing matafs and strategy compare it to legitimate

on-demand streaming services sucklTases, Google Play, Amazon Video, and

Digital Distribution at Fox, VidAngel undercaithe market for Plaintiffs’ works in g
number of ways. Cittadine Decl. 1 16-22; 26-34. For example when VidAnge
releasedstar Wars: The Force Awakens the same day it was released to Disc g

for digital download, VidAngewas “competing directly wh these other exclusive

did not yet have rights to stream that titld.  16. Likewise, “[b]y offering

consumers on-demand streaming at a fqwiee —which VidAngel can offer only
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because it misappropriates Fox’s content-dAfgel threatens the business of all ¢

[Fox’s licensees] who have getiated legal, authorizditenses [with Fox and other

Plaintiffs] for those rights.”ld. T 20. Many VidAngel customers are using the
service because of its pries compared to authorizedrvices—a differential that
exists only because VidAngel does not paytife rights it exploits. Ehler Decl. Ex
| (examples).

In sum, fair use is not a defense to VidAngel's blatant infringement.

c.  The First Sale Doctrine DoedNot Authorize VidAngel's
Copying or Streaming

VidAngel claims that Plaintiffs’ attapt to enforce their reproduction and
public performance rights viokes the first sale doctrineee17 U.S.C. § 109(a),
because VidAngel buys Discs and resells tharits “buy-sellback” model. Dkt.
11 (Counter-Complaint) 11 53-59. EvewitlAngel were actually selling Discs
(which it is not), the argument would be a red herring. The first sale doctrine
applies only to Plaintiffs’ right of digbution, which is not at issue her8eeRed
Baron-Franklin Park, Inc. v. Taito Corp883 F.2d 275, 280-81 (4th Cir. 1989)
(“the first sale doctrine haso application to the rights of the owner of a copyright
guaranteed by 8§ 106, except the right of distributio@3pitol Records, LLC v.
ReDigi Inc, 934 F. Supp. 2d 640, 655 (S.D.N2Q13) (“[T]he first sale defense
does not apply to ReDigi’s infringemenitthose [reproduction] rights.”Peker v.
Masters Collection96 F. Supp. 2d 216,221 (E.D.N.Y. 2000) (“no defense that

[defendant] used a lawfully acquiredject to achieve its unlawful goal of

copying”).

13 “Notwithstanding the provisions skction 106(3), the owner afparticular copy
.. . lawfully made under this title, ony person authorized by such owner, is
entitled, without the authority of the copyrighwner, to sell or otherwise dispose (
the possession diat copy. . ..” 17 U.S.C. 809(a) (emphasis added).
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Il PLAINTIFFS WILL SUFFER IR REPARABLE HARM ABSENT AN
INJUNCTION

A court may find that aapyright owner’s harm ikkely “irreparable” for
many reasons, including that a particulaslcs “difficult to replace,” “difficult to
measure,” or of a kind “that onb@uld not be expected to sufferSalinger v.
Colting, 607 F.3d 68, 81 (2d Cir. 2010). Vidgel's illegal conduct puts Plaintiffs
at risk of suffering imminent, irrepaske harms; VidAngel’s “delay” defense does
not change this fact.

A. VidAngel's Unauthorized Service Causes Immediate And

Irreparable Harms

First, VidAngel interferes with Plairits’ basic right to control how, when
and through which channels consumerswaw their copyrighted works. “As the
copyright holders, Plaintiffs have the exsive right to decidevhen, where, to
whom, and for how much they will authorize transmission of their Copyrighted
Works to the public.”Zediva 824 F. Supp. 2d at 1012 (citation omitted). Where
defendants operate an “infging service without the normal licensing restrictions
iImposed by Plaintiffs, [it] interfere[s] witRlaintiffs’ ability to control the use and
transmission of their Copyrighted workbkereby, causing irreparable injuryld. at
1012 (citation omitted). Plaintiffs’ exclugwights under copyright are critical to
providing Plaintiffs the opportunity to earn a return on their substantial
investments—often tens of millions of dollars for a major motion picture—in
creating content. Cittadine Decl. 1 7-Bais harm is ongoing and worsening as
VidAngel continues to add Plaintiffarorks and grow its user baséd. I 34.

Plaintiffs exercise their rights through agreements with authorized
distributors. Some licensesagtt the licensee an exclusitine window for
performing a title.Id. § 15. The price for such a license is based, in part, on the
promise and scope of exclusivitid. VidAngel operates ithout any license and

performs Plaintiffs’ works during negotiatedofixsivity periods. As of this filing,
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VidAngel offers (at least) two of Plaintiffs’ worksFhe MartianandBrooklyn—
during periods these works are exclesig an authorized licensee, HB@.  30.
As noted, VidAngel offere®tar Wars: The Force Awakemden no service had
rights to distribute it foon-demand streamindd.  16; Ehler Decl. Ex. J.
VidAngel flaunts its interference witkaxclusive windows as a competitive
advantage over authorized services by esgly promoting titles that are available
on VidAngel but “NOT on Netflix.” Ehler Decl. Ex. A at 13-15, 23-38. VidAnge
thus interferes with Plaintiffs’ exercisé# their exclusive rights and frustrates
Plaintiffs’ ability to negotiate for similarghts in the future. Cittadine Decl. 1 17
36.

Second, VidAngel threatens harmR&intiffs’ relationships and goodwill
with authorized distributors by underrmg their ability to provide licensed
offerings. See Ticketmaster L.L.€. RMG Techs., Inc507 F. Supp. 2d 1096, 111
(C.D. Cal. 2007) (irreparable harm indes “damage to goodwill”). VidAngel

poses a threat to the businesses of Pl&htdgitimate licensees and, in turn, to

Cittadine Decl. 11 18-22. VidAngel's usaften compare the service to Plaintiffs’
licensees, commenting that they préfedAngel because it j@vides inexpensive
access to Plaintiffs’ copyrighted workSeeEhler Decl. Ex. | (examples).
Licensees complain to Prdiffs that their business suffers from competition with
unlicensed services that offer low-costfree content because they do not obtain
licenses. Cittadine Decl.®P. VidAngel's unrestrainedonduct thus threatens the
legitimate online distribution marketd. 1 19, 22see WPIX, Inc. v. ivi, Inc691
F.3d 275, 286 (2d Cir. 2012) (holding thatrestrained unauthorized Internet
retransmissions of broadcast programmiiwguld encourage” other services to
follow suit, diminish plaintiffs’ negotiatig position, adverselyfi@ct “quantity and
quality of efforts put into creating” new works, and “drastically change the indus

to plaintiffs’ detriment”).
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Third, VidAngel threatens harm to P&ffs’ ability to secure and protect
their content in the online environmer@®nline distribution carries with it a
heightened risk of piracy because thiernet facilitates the ability to exploit
copyrighted content on a massale. Cittadine Decl. § 24. Plaintiffs require
licensees to employ specified sagumeasures to prevent piracid.f 25. Because
VidAngel streams Plaintiffs’ works withdumegotiating a license, Plaintiffs are
deprived of their right to impose those terms on VidAngdel. VidAngel
jeopardizes Plaintiffs’ contémnd harms Plaintiffs’ relationships with licensees w
are required to abide by security requirements to which VidAngel is not bdadind.

Fourth, VidAngel threatens harmtiee overall development of the on-
demand streaming market by the provisodmnferior user-viewing experiences.
See Zediva842 F. Supp. 2d at 1014 (Zediva “threatens the development of a
successful and lawful video on demand nedily offering a sub-optimal customer
experience and, thus, tarnishing custa@hperception of video on demand as an
attractive option for viewing Plaintiffs’ @yrighted Works.”). Plaintiffs require
their licensees to have quality contraldiich maintain prediable standards and
allow customers to view Plaintiffs’ maas under consistently positive conditions.
Cittadine Decl. 1 27. VidAngel threatens thedforts and provides an inferior use
viewing experience that tarnishes Pldfstibrands because it is not bound to

comply with Plaintiffs’ quality controlsid. This possibility is not merely

service’'s poor streaming quality. EhlerdDd. (attaching numerous examples).
VidAngel also threatens the lawfoiarket by confusing consumers that
VidAngel is engaged ifawful conduct. See Zediva824 F. Supp. 2d at 1013
(finding that the Zediva service threaed “to create incorrect but lasting
impressions with consumers about wbanstitute[d] lawful video on demand

exploitation” of copyrighted works)VidAngel publicly justifies its unlicensed
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activities as “legal” under the FMA. EhIBecl. Ex. M. But VidAngel's service is
not legal, and it creates incorrect expeotadiabout the value of Plaintiffs’ content

B.  Plaintiffs’ Motion Is Timely, A nd VidAngel's Assertions of

“Delay” Do Not Negate Irreparable Harm

VidAngel has asserted that Plaintiféee no irreparable harm because they
did not sue as soon as they learned dfAvigel when they receed Mr. Quinto’s
letters in July 2015. Plaintiffs are not reqa to act immediately to sue, or to see
to enjoin, every potential infringeiSee Petrellal34 S. Ct. at 1976 (“Even if an
infringement is harmful, #harm may be too small to justify the cost of
litigation.”). A rule that required aopyright holder to pursue every possible
threat—no matter how nascent—wouldhgeate a rash of litigation and motion
practice, which would not see the Courts, the parties; the public interestSee
Lotus Dev. Corp. v. Paperback Software Inf40 F. Supp. 37, 82 (D. Mass. 1990
(“Prudent business judgmeiiRule 11, and basic common sense required [the
plaintiff] first to ascertain that the that to its intellectual property interest was
serious, and that its legal position veasind, before filing suit.”) (internal
guotations omitted). Courts are “loathvidhhold relief” solely on the ground that
party delayed seeking an injunctioArc of Cal. v. Douglas757 F.3d 975, 990 (9th
Cir. 2014) (citingLydo Enters., Inc. v. City of Las Vegad5 F.2d 1211, 1214 (9th
Cir. 1984)).

Plaintiffs filed this suit when VidAgel's conduct was sufficiently egregious
to require litigation and when it was apparent VidAngel would continue operatir
See Arc of Cal.757 F.3d at 991 (“The significance of such a prudent delay in
determining irreparablharm may become so smaltaglisappear.”). To require
Plaintiffs to “sue soon, or forever holdhfir] peace” would force Plaintiffs to moun
a federal case to stop services that migdver get off the ground—which is often
the case Petrellg 134 S. Ct. at 1976 (describing “seemingly innocuous

infringements”). Plaintiffs filed suit after they had conducted their investigation
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analysis, and when it was clear that Atign was necessary to stop VidAngel's
illegal conduct.

Moreover, each new title that Viawyel offers gives rise to a new
infringement claim and inflicts meimmediate, irreparable harth.ld. at 1969
(“[e]ach wrong gives rise ta discrete ‘claim’ that ‘acce[s]’ at the time the wrong
occurs”). VidAngel has addedore and more of Plaintiffs’ titles in recent months
and promises to continue to do so, especiaitit Plaintiffs’ most popular releases.
Ehler Decl. Exs. N (examples of title<emtly added); EE at Tr. 32:9-37:4, R
(VidAngel offers new moviethat reach more than [$illion] in domestic sales).

The harm that VidAngel causes is noeoand done with, but continuing ang
growing. The time a party takes initially seeking judicial protection “is not
particularly probative in the conteat ongoing, worsening injuries.Arc of Cal,
757 F.3d at 990-91 (citations omittedfidAngel's growth, increased marketing
and more brazen conduct have increasedritmediacy and magnitude of the harn
to Plaintiffs, further justifying injunctive reliefSee id.

. THE BALANCE OF HARDSHIPS TIPS DECISIVELY FOR

PLAINTIFFS

The threat of harm to Plaiffs, as demonstrated above, is substantial. In
contrast, VidAngel “cannot complain ofatharm that will befall it when properly
forced to desist from itmfringing activities.” Triad Sys. Corp. v. Se. Express Co.
64 F.3d 1330, 1338 (9th Cir. 199Syperseded on other groundsby U.S.C.
§ 117(c);see Cadence Design Syag. v. Avant! Corp.125 F.3d 824, 830 (9th Cir
1997) (“Where the only hardship that the defendant will suffer is lost profits fror

* For example, on July 20, 2016, VidAngel m&#man v. Superman: Dawn of
Justice (Ultimate Editionavailable, when that titleyas not yet available to
legitimate on-demand streaming servic8geEhler Decl. Ex. N at 155. On Augus
4, VidAngel offeredKeany when that title was not yet available to legitimate on-
demand servicesSee idat 157.
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activity which has been shown likely to ipdringing, such an argument in defenseg
merits little equitable consideration(guotations and citations omittedpple Inc.
v. Psystar Corp 673 F. Supp. 2d 943, 950 (N.D. C2009) (“Since [small start-up
defendant] does not (and cannot) claim Egytimatehardships as a result of being
enjoined from committing unlawful activise and Apple would suffer irreparable
and immeasurable harms if an injunctwwere not issued, this factor weighs
strongly in favor of Apple’s motion.”).

VidAngel does not suffer a legitimate hahib if it is enjoined because the
very core of its businessvolves circumvention and fringement. The fact that
VidAngel's litigation counsel sent lettets a number of general counsel makes
clear that VidAngel knew from the outset itsvan thin ice. Nonetheless, VidAnge
proceeded at its peril.

IV. A PRELIMINARY INJU NCTION IS IN THE PUBLIC INTEREST

Upholding copyright protectiors in the public interestSeeEldred v.
Ashcroft 537 U.S. 186, 212 n.18 (2002) (“[tlhe economic philosophy behind the
[Copyright] [C]lause . . . ishe conviction that encouragent of individual effort by
personal gain is the best way to advance public welfare through the talents of
authors and inventst) (citation omitted)Kelly v. Primco Mgmt., IngNo. CV-14-
07263 BRO, 2015 WL 10990368 at *16 (C.D. Cah.JB2, 2015) (“[I]t is virtually
axiomatic that the public interest canly be served by upholding copyright

protections . . . .”)Realnetworks, In¢641 F. Supp. 2d at 943 (“By making it a

—

DMCA violation to distribute products thahable consumers to override copyrigh
owner preferences against unauthorizepying, Congress determined that the
public interest is best servég outlawing such products.”).

VidAngel's circumvention violations and infringements undermine
Congress’s purposes in the DMCA andp@right Act. Congress believed that
content owners must have exsive rights, as set forth in § 106, and also the abiljty

to safeguard access to their works, in otddye able to earn returns on their (ofter
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substantial) investments. VidAngel’s violation of Plaintiffs’ rights flouts Congre
goals and harms Plaintiffs. An injunctiomges the public interest in upholding th
law.
V. MINIMAL SECURITY SHOULD BE REQUIRED

The required security need not be substanBale Zediva824 F. Supp. 2d at
1015 (requiring $50,000 bond). Any hargskidAngel faces results from its
voluntary decision to build a business around violating Plaintiffs’ rights. Plaintif
respectfully submit that security in the amount of $50,000 is appropriate.

CONCLUSION

The Court should grant Plaintiffs’ motion for a preliminary injunction.

DATED: August 22, 2016 MNGER, TOLLES & OLSON LLP

By: /sl Kelly M. Klaus
KELLY M. KLAUS
Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE
| hereby certify that on August 22, 2016, | authorized the electronic filing

the foregoing with the Clerk of the Cowsing the CM/ECF system, which will
send e-mail notification of such filing tdl registered parties. | certify under
penalty of perjury under the laws of tbaited States of America that the foregoin

is true and correct.

DATED: August 22, 2016 MUNGER, TOLLES & OLSON LLP
By: /sl Kelly M. Klaus
Kelly M. Klaus
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