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CIRCUIT RULE 27 -3 CERTIFICATE

Pursuant to Circuit Rule 23(a) DefendantAppellant VidAngel, Inc.

submits the following information in support of its Emergency Motion Undeutirc

Rule 273 for a Stay Pending Appeal othe District Court’'sOrder Grantig

Plaintiffs’ Motion for Preliminary InjunctionECF Na 144) To avoid irreparable

harm, relief is needed immediately (and thus, certainly, in less than 21 days).

1. Telephone Numbers and Office Addresses of Attorneys:

Counsel for Plaintiffs
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Twentieth Century Fox Film Corp.,
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rose.ehler@mto.com

MUNGER, TOLLES & OLSON LLP

560 Mission Street, 27th Floor

San Francisco, CA 94105

Tel: (213) 6839100

Fax: (213) 6873702
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2. Facts Showing Exstence and Nature of Emergency:

DefendantidAngel, Inc. (“VidAngel”) hereby seeks a stay pending appeal
of the preliminary injunction order entered by the district ctliet has forced
VidAngel to cease operations immediat&geQuintoDecl., ECF No167.

VidAngel’s opening brief on the merits will be submitted within two weeks,
and full briefing of this expedited appeal will be completed in approximately eight
weeks. The requested stay will extend only until this Court has resolved the merits,
and canbe dissolved at any time.b&ent a stay, VidAngel'business, which has
taken years to build, will be irreparably harntedore the merits have been decided.

Just hours ago/idAngel completely shut down itsovie-streamingservers
and told its customers that it has sought an emergency stay from this\@bAmgel
accordingly requests a decision on this stay motion withéncalendar days.

3.  Notice and Service of This Motion:

At approximately:15 p.m.PST on Decemb&9, 2016 VidAngel's counsel
notified the Office of the Clerk of Court for the Weul States Court of Appeals for
the Ninth Circuit ofVidAngel's intent to file itsEmergency Motion Under Circuit
Rule 273 for a Stay Pending Appeal

At 5:15 p.m. PST on Decembe29, 2016, VidAngek counsel emailedo
notify Plaintiffs’ counselof VidAngel's intent to file its Emergency Motion Under

Circuit Rule 273 for a Stay Pending Appeal. VidAngatrved Plaintiffs with this



motion via his Court’s ECF systermn DecembeBO, 2016.

4.  Whether Grounds Advancedin Support of the Emergency Motion Were
Submitted to the District Court:

The district courgranted Plaintiffs'motion for a preliminary injunction on
December 12, 2016eeECF No. 144 and VidAngelfiled an expedited motion to
stay that Ordeimmediatelythereafter, on December 14, 20$8eECF Na 147.
All grounds for a stay advanced herein were presentaddiAngel’s expedited
motionto stay the Ordeand supplemental declaratiom support thereofSee Ex
ParteMot., ECF No. 147HarmonEx ParteDecl., ECF No. 158

The district court denied VidAngel'sxpedited motion to stay th@rder at
10:31 a.m. PS®n DecembeR9, 2016 SeeECF Na 166.VidAngel immediately—

within 24 hours—filed this emergency motion.

Dated: Decembe30, 2016 Regpectfully submitted,

/sl Peter K. Stris

Peter K. Stris

STRIS & MAHER LLP

725 S. Figueroa St., Suite 1830
Los Angeles, CA 90017
Telephone: (213) 996800

Counseffor DefendantAppellant
VidAngel, Inc.



TABLE OF CONTENTS

CIRCUIT RULE 2F3 CERTIFICATE. ... ...
TABLE OF CONTENTS ... Voo
TABLE OF AUTHORITIES.......coo i e e e M,
INTRODUGCTION ...ttt e e e e e e e e eees 1.
STATEMENT OF THE CASE......coo 1.
STANDARD OF REVIEW......ooiii e L......
ARGUMENT ... e e eernin e e e e eene e

l. VidAngel Is Likely to Succeed in This Appeal and Obtain
Dissolution of the District Court’s Injunction............ccccceevvvvvvvvnnnn ..

A.  The District Court’s “Likelihood of Success”
Holding Was Wrong and Overlooked Serious
Legal QUESHIONS.........oiiieiiieiiiiee e e e 71....

B.  The District Court’s Finding of Irreparable Harm

to the Studios Was a Manifest Abuse of Discretion......... 14
II.  VidAngel Will Suffer Irreparable Harm Absent a Stay............... 19
lll. A Stay Will Not Substantially Injure the Studios...........ccc......... 19
V.  The Public Interest Favors a Stay.........cccccceeeviiiiiiiiieeeeeeeeeeeeee, 20..
CONCLUSION. ... e e e e et r e e ean s 21......



TABLE OF AUTHORITIES

Cases
Am.Broad. Cosv. Aereg
134 S. Ct. 2498 (2014)....couuuie e a e eaaaa Q.......

Amylin Pharm., Inc. v. Eli Lilly & Co.
456 F. App’X 676 (9th Cir. 2011).....ccceiieiiiiiee e 15...

eBay Inc. vMercExchange, LLC
547 U.S. 388 (2006).......ccceeeeiiiiiiiiieeiiiiiiiiiissss s s e e e e e e e e e e e e e e e e 14.....

Flexible LifelineSys, Inc. v. Precision Lift, Ing
654 F.3d 989 (9th Cir. 2011).....cuuiiieiiieiiie e 14..15

Fox Broad.Co. v. Dish Network, L.L.C.
905 F. Supp. 2d 1088 (C.D. Cal. 201&f,d
747 F.3d 1060 (9th Cir. 2013)...ueeeeiiiiiiiiiiee e 15....

Garcia v. Google, Ing.
786 F.3d 733 (9th Cir. 2015).....cceeeeeeeeeeiiiere e 15....

Leiva-Perez v. Holder
640 F.3d 962 (9th Cir. 201L).....uuuiiiiiiiiiiee e 7,.14, 18

MDY Indus., LLC v. Blizzard Entm’t, Inc.
629 F.3d 928 (9th Cir. 2010).......uoiiieiiieiiiii e 12,13

Metro-GoldwynMayer Studios, Inc. v. Grokster, Ltd.
518 F SUpP. 2d 1197 (200:7)c.cceeeeeeeeinniiiieeie e e e e eeeeeeeeeeeeeeeeeaeenannnn e 17....

Oakland Trib., Inc. v. Chron. Pub. Co.
762 F.2d 1374 (9th Cir. 19885)......cccviiiiiiii e 18....

Perfect 10, Inc. v. Google, Inc.
653 F.3d 976 (9th Cir. 2011).....cceviieieeeeeiiiiierer e e e e e e e e e e e e e 15....

Reno v. ACLY
521 U.S. 844 (1997t 20.....

Vi



RentA-Center v. Canyon Television & Appliance

Renal, Inc, 944 F.2d 597 (9th Cir. 1991)........cccoiiiiiiiiiiiiiie e 15..
Sony Corp. v. Universal City Studjos

L O T N A L 7 13.....
Vaqueria Tres Monjitas, Inc. v. Irizarry

587 F.3d 464 (1st Cir. 2009)........cceuummuririnniniiiaaaaeeeeee e e e e eeeeeeeeeeerennneeeennns 19....
Watt v. Alaska

451 U.S. 259 (L198L)....cciiiiieeeeeeeiitiiiiee e e e e e e e 12.....
Winter v. Nat. Res. Dev. Council, Inc

555 U.S. 7 (2008).....cceieeeiiiiiieeeeeieitititi s 14,.20
Statutes
Copyright Act, 17 U.S.C. 8 1081 SEQ......ceveeirriiiieeereeeiiiine et 3,.7,12

17 U.S.C. 8 0B ccuuuiuuiiiiiiiiee ettt e e e e e e e e e e e e e e e ee e e e aannanannas /AN

A RS T O = Bt 0 T (1 ...

17 U.S.C. 8 LOB(4)....cc ottt e e 9......

Family Entertainment and Copyrigiict of 2005,
17 U.S.C. 8 11BLE SEO..cceevvrrieeeeeieeiiiie e e e e et e e passim
Famiy Movie Act, 17 U.S.C. 8 110(11).....cccevrmmriiiiiiieeeeeeiice e passim

Digital Millennium Copyright Act,

17 U.S.C. 8 1208 SEOuuuuuuieeieeeeiiiiiieeeeeeeiiiiiaeeeeeeeeiiinneeeeseessennnseesseessnnnneseesdasennns
17 U.S.C. 8 L20L(8)- uueeeeeeeerarunrnrieeeeeaaaiiieeeeeeessssiinneeeeeeesssnnsneeeeeesaans 10,.11

17 U.S.C. 8§ 120L(A)(L)(A).ureereeiiurrrieeaiiiieeeesiiereeeaieeeeeesseeeeessneeeaessneeeas 10....
17 U.S.C. 8 120L(A)(B)(A):--rvrrreeeeeeiinririiiaeeeeaiitiieeee e e e s st e e e e e s snieneeeeeas 10....
17 U.S.C. 8 L20L(C)(L) e uvvvereeamrrrreaaireereessiieeessnseeeesssssseeesasssneeesasssneeasns 13.....

Vil



Other Authoriti es

11A Charles AWright, Arthur R. Miller & Mary Kay Kane,
Federal Practice and Procedure § 2948.4 (2d ed.) (1999)............evvvennnnnn 20

150 Cong. RedH765401 (Sept. 28, 2004)
(statement of House Rep. Lamar Smith)............ccoovviiiiiiiiiiiii e, 3....

Family Movie Act of 2004, H.R. RejiNo. 4586,
108th CONGE 2 (2004)......cccceeeieeeeeeeeeeeeeerr s e e e e e e e e e e e e e e e e e eeaaeaannnnannas 11.....

Family Movie Act of 2004: Hearing on H.R. 4586
Before the Subcomm. on Courts, the Internet,
Intellectual Property of the H. Comm. on the

JUAICIAIY (2004).... e TN
Family Entertainment and Copyright Act of 2005,

Pub. L. No. 109, § 167, 119 StaR18, 223 (2008).......cuuurrrrrreeeiiiiiaaaaaaaaaaans 2..
H.R.Rep. NO. 10933(1) (2005).....cceeiiiiieieieeeiiiiieeeeeeeeiiiiiiie e 2,3,12

viii



INTRODUCTION

Defendant VidAngel, Inc. (“VidAngel”) seeks a stay pending appeal of the
district court’s preliminary injunction order. That order has forced VidAngel to shut
down its entire businesé.1-3 (Quinto Decl.}: The briefing of this expedited appeal
will be completed in approximately eight weekl¢ithout a stay, VidAngel, which
has taken years to builthaybedestroyedeforethis appeals decided.

STATEMENT OF THE C ASE

Plaintiffs are four Hollywood studios (“Studios”) thatject to*filtering,” the
practice of removing content suchraglity, profanity, and violence from filmBut
the federal Family Movie Act of 2006FMA”) expressly protects such activity.
Defendant VidAngel is a Utabased startup that sesfgeople whawish to remove
mature content from their movid3ursuant to the FMA, it streams popular mevie
after filtering them to meet viewer preferences.

VidAngel operatedike a used bookstorébut with the added benefit of

filtering. VidAngel lawfully purchasegnany copies of various DVDsSee e.g.,

! For the convenience of the Court, VidAngel has submitted herewith an
Appendix containing the relevant docket entries from the proceedings below.
VidAngel's record citation§A._ ) carespond to the page numbers of the Appendix.



(VidAngel, as of September 2016alreadyspent $1.2 million buying DVDSs).
VidAngel then sells them to customers for $20, but will thgm back for $1 less

as each day passes. Thus, if a customer sells her DVD back to VidAngel within 20
days, shehas paid$l/day to watch that DVDiree of the contenshe finds
objectionableSeeA.395 (Am. Countercl.y 68)

VidAngel's $1/day cost is akito Redbox and other physical DVD companies.
Like those companiesnceVidAngel's physical DVDs of a movie aal taken by
other patronghe movie is unavailabl&eeA.657 (Harmon Decl. $4(f)) (In August
2016 alonewhenthe Studiodiled their preliminary injunction motion, VidAngel
sent nedy 60,000 unique customers over 250,000 “out of stock” notitad)ke
those companies, however, VidAngel provides the ability to watch DVDs via
streaminghat ardiltered—i.e., free of content its customeradi objectionable. Ais
lawsuit against VidAnges the latst salvo in the Studibsampaign against filtering.
The Studios lost that fight in Congress. They cannot win it here.

Early filtering and the FMA. Among the first companies toffer filtering
wasClearPlayInc.(“ClearPlay”)which sold a specialized DVD player that enabled
customers to skip objectionable cont&8geH.R. Rep. No. 10933(1) at 70 (2005)

The Directors’ Guild of America and majetudio directorssuedin 2002 alleging
that ClearPlay violated the Copyright and Lanham Adtsmitsman v. Soderbergh

No. 1:02¢cv-01662MJW (D. Colo.Aug. 29, 2002).



In response, Congress passedRMA as part of thd=amily Entertainment
and Copyright Act of 2005, Pub. L. No. 2098 167, 119 Stat. 218, 223 (2005). Its
express purpose wasaaablefamilies towatchfiltered contenat home See, e.g.

150 Cong. RedH765401 (Sept. 28, 2004) (statement of House Rep. L&math)

The FMAamended the Copyright At expressly permit “the creation or provision

of a computer program or other technology that enables” home filtdiing.S.C.
8§110(11) The FMAprotects older boxtepased mode]such as EarPlay’s as

well asmore moderrstreaming servicesd. (covering filtered movies “transmitted

to that household for private home viewing”). Finally, the FMA provides that
companies cannot filter bootlegged content and claim immunity; rather, filtering
must come “from an authorized copyd.

Hollywood vigorously opposed the FMA, claiming that it deprived them of
revenues, hurt “legitimate” companies, and violated their right to control the content
of their films. See Family Movie Act of 2004: Hearing on H.R. 4586 Before the
Subcomm. on Courts, the Internet, Intellectual Property of the H. Comm. on the
Judiciary, 108th Cong. 2 (2004) at 68 But the statute passed easily.

The FMA forced Hollywood to capitulate to ClearPlay and its boxtop. H.R.
Rep. No 109-33(1) at 7072 (2005). The Studios nonetheless continued to fight.

Despite the FMA'’s express permission for filtered movies delivered via streaming,

the Studios argue that they have a veto right over such ccljjj | NG



T <. 601-02

(MarquartDecl. Ex. B 83:2684:21). Further, the Studios have affirmatively required
platforms that provide licensed content (such as Google Play) to prohibit the
application of filtering technologyseeA.642-44 & 55-66 (Harmon Decl. {1 116

& 4850); A.442-504, 24 (Meldal Decl. 1 2& Ex. E). As a result, no commercially
viable filtered streaming service emerged until VidAngel.

VidAngel develops its current model. Like many VidAngel founder Neal
Harmon does not want his children exposed to nudity, violengeptanity.A.637
(Harmon Decl § 2. He attempted to work with the Studits make filtered
streaming a realityA.387-392 (Am. Countercl.§138%392). But for artistic and
financialreasons, the Studios do not want their movies filtered. Period. The Studio
rebuffed Mr. Harmon'’s efforts. So Mr. Harmon turned to the FMA

For each title it offers, VidAngel buys multiple, legally authorized copies of
the movie on DVD. It extracts and processes the movie file(s) so that they can be
tagged for inappropriate content, and uploads them to cloud storage. This entails
breaking the movie into tiny segments, and tagging each segment for over 80
categories of content, including nudity, profanity, drug use, sex, and violkeee.
A.382, 387(Am. Countercl.1 24, 3% A.62829 (Meldal Decl. { 33 The tagged

segments are stored, in encrypted form, in the cloud.



To watch a filtered movie, VidAngel customers buy a specific physical DVD
from VidAngel. A.387 (Am. Countercl.y 41); A.632 (Meldal Decl. 1 37(X) Each
DVD purchased by VidAngel is entered into an inventory database and assigned a
unique barcodeA.362 Am. Countercl) (photo); A.387(Am. Countercl.§ 38);
A.631-32 (Meldal Decl. 11 37(vii(ix)). If VidAngel does not have a physical DVD
In stod, it informs the customer that that title is “out of stock” #matthe movie is
unavailableA.657 (Harmon Decl. § 54jj.

When a customer wants to watch her DVD, VidAngel streams only those
segments that meet her filtering preferen&e2A.629-30 (Meldal Decl. 11 3436,
37(xi)-(xii), 42). Customers must select at least one filter, in addition tatlzaty
filter opening and end credits, aapproximately 9¢ercent of VidAngel customers
request multiple filters; typicalljjanguageand sexA.652 (Harnon Decl. 137-

38). VidAngel streams the qualifying segments to the customer in sequence, displays
each segment, and then discards th&i®832 (Meldal Decl. § 37(xiii).

VidAngel encourages customers to sell back their DVDs for store credit. The
net payment to VidAngel for those who do sayipically about $1 to $2/day
comparable to Redbox but without the objectionable content.

VidAngel informsthe Studios of its new business model. In July and August
2015, VidAngel wrote to the Studios describitsglf in detail.A.64545 & A.506-

08 (Harmon Declf 22 & Ex. B). Itsletters disclosed that VidAngel had grown from



43 to 4,848 users in under six months, and asked to work with the Studios “to scale
its business.ld. VidAngel invited the Studios to access VidAngel, ask questions,
and express any concerdd. No Studio respondedubstantively Instead, the
Studios began to immediately monitor VidAngel and prepare for litigétion.

The Studios wait over a year to seek an injunction. The Studios waited fo
eleven monthto file suit, doing solwJune 92016 A.522-53 (Compl). They waited
another two monthso move fora preliminaryinjunction A.555 After limited
discovery and full briefingthe motion wasfinally heardon November 14, 2016.
A.66-189 (Reporter’'s Transcript‘Oral Arg. Tr.")).

On December 12, 2016, the court granted the injuncfidi®0-211 (Order
Granting Plaintiffs’ Motion for Preliminary InjunctiofOrder”)). VidAngel filed
its notice of appeal two days later, alomgh an ex parteapplication for a stay
pending appeal.36-41, 3035 (Notice of Appeal, ECF N 148, 149, 4265 (Ex
Parte Application to Stay). The next week, the Studios asked the district court to
hold VidAngel in contemptA.9-21. On Decembe29, 2016, the district court denied

VidAngel's stay applicationA.4-8.2

2 Plaintiff Disney Enterprises, Inc. opened a VidAngel account on August 6,
2015. A64546 & A.509 (Harmon Declf 22& Ex. ©). Thatsameday, at least 25
studio employees and MPAA lawyers corresponded about VidArgéB641
(Marquart Decl. Ex.

3 In response tdhat denial (and with Plaintiffs’ contenipmotion pending)
VidAngel shut down its movistreaming servers immediately..3A (Quinto

6



STANDARD OF REVIEW
This Court must weigh: (1the likelihood ofVidAngel’'s succes®sn the merits
of this appeal (2) whether VidAngelill be irrepaably injured absent a stay;
(3) whether a stay will “substantially injure” other parties; and (4) where the public
interest liesLeivaPerez v. Holder640 F.3d 962, 964 (9th Cir. 201These factors
are weighed on a “continuum, with the relative hardships to the parties providing the
critical element in determiningivthether a stay is justifiedd. at 970.

ARGUMENT

l. VidAngel Is Likely to Succeed in This Appeal and Obtain Dissolution of
the District Court’s Injunction.

VidAngel will likely prevailin thisappeal Thedistrct court’s “likelihood of
success” holding misreads the Copyright Antimportant legal questions of first
impressiorand the district court’s “irreparable harm” holding welsar error

A.  The District Court’s “Likelihood of Success” Holding Was Wrong
and Overlooked Serious Legal Questions.

The Studios assert two Copyright Atdims against \Angel: infringement
under 17 U.S.C. § 10@he “Infringement Claim”) and antircumvention under
17U.S.C. 8§ 1201(the “Anti-Circumvention Claim”). The district court held that

both claims were likely to succeel190 Order atl). Not so.

Decl.).Less thar24 hourslater, with its business shut down, VidAngaw files
this emergency motion.



Infringement Claim (Reproduction). The Studios first argue that VidAngel
violates their reproduction rights under 17 U.SC06(1)by making a copy of each
DVD as part of its filtering process. But VidAngel's intermediate copies of lawfully
purchased DVDs are precisely what the FiWli&s enacted to authorize.

VidAngel lawfully purchases a movie, processes and slices it up into tiny
segments, which are then tagged and reasserfibiddtering customerswithout
objectionable segmentSupra 4-5. That is precisely what the FMpermits: “the
making imperceptible * * "of limited portions of audio or video content of a motion
picture ** * from an authorized copy of the motion picture.” 17 U.S.C. § 110(11)
In response, the Studios argue that VidAngel is streaming froomaurthorized
“intermediate copy A.199(Ordel) (adopting the Studios’ argumenBut the FMA
does notdemand “streaming* * from an authorized copy.” Kimply authoizes
“the making imperceptible** from an authorized copy.” And that,
notwithstanding any intermediate steps involved, is precisely what VidAngel does.
(To illustrate: holiday cards are best described as “coming from loved ones,” even
though the mailman serves as an intermediary.)

The statutory language resolves any doubt. The Fdd&s not merely
authorize “the cre@on or provision of a computer program,” but also, broadby, “
other technologythat enables such making imperceptibte**.” 17 U.S.C.

8§110(11)(emphasis added)f one begins with an authorized copy, then applies



technology to displayhe filtered movie to owners of that titlene is clearly
enablingfiltering from (and with respect to) an authorized copy.

That is also the only interpretation consistent with the stathtstery and
purpose. The FMAvas enacted oveh¢ Studios’ vigorous objection that orthey
had the power to authorize filterin§upra 3-4. Congress specifically disagreed,
deciding that families should have the power to filter in their hoide$t makes
little sense for Congress, in granting that power to consumdrayantended that
technological solutions cannot use transient, intermediate files without the Studios’
blessing.That would deprive the FMA'’s clause “during a performance * * *
transmitted to that householdr private home viewing 17 U.S.C. § 110(11)
(emphasis addedf any force.

Infringement Claim (Public Performance). The Studios next argue that
VidAngel violates their public performance rights under 17 U.S.C. § 106(4)
accepting the Studios’ argument, the district court again erred.

There is noserious disputeéhat VidAngel streams filtered movies only to
customers who own a legitimate DVD copy of that tiseeA.632, 634(Meldal
Decl. 11 38, 4% A.389 (Am. Counterclf{ 45, 4. And aperformance of a work is
not public when itis directed at someone who owns or possesses the releteanit con
Am. Broad. Casv. Aerep 134 SCt. 2498, 251411 (2014)“We have said that [the

term public]does not extend to those who act as owners or possessors of the relevant



content.”).This makes perfect sengenewho already owns the right to view the
relevant content can obviously arrange to do so in her home. Nothing about that is
“public,” in law or common sense.
Nonetheless, the district court insisted that VidAngel's customersooiyn
the DVD, not the right to have that content streamed, and that they are riherefo
members of the public with respect to receiving a strea200 (Orde). That
analysis both misses the pointAéreds guidance about who the public is (asd
not) and how VidAngel's service works. VidAngel provides a stream of erdiit
movie that (1) is availablenly to customers who own a DVD copy-eaind thus
have a right to view-the content, and (2) is availabdaly to a particular DVD
owner who has expressed a personalized preference concerniittgribe version
she wishesa see Supra 4-5. Owning a DVDmeans that you can watch it however
many times you want, and you can watch whatever parts youtwant
Anti-Circumvention Claim. According to the Studios, VidAngel also violates
17 U.S.C.§ 1201(afl)(A) because it “circumvents” the Studio’s encryption
measures when it decrypts DVDs to tag the segments and prepare the movie for
filtered streamingSeeA.201 (Ordel (adopting he Studios’ argumentNot true.

VidAngel does not “circumvent a technological measure” under 17 U.S.C.

4 And when you are finished, you can givesellyour DVD to someone else.

10



§1201(a)(1)(A)because decryption is necessary both to view the copyrighted work
and for VidAngel to do its taggg) and hence is neither “circumvent[ion]” nor
“without the authority of the copyright ownerinder the statute. 17 U.S.C.
§1201(a)(3)(A) The FMAsimplydoes not pernmithe Studiogo withhold authority

for the application of ©ther technology that enables such makingpem
ceptiblé from an authorized copy for a family to view at home. 17 U.SX1.(§11)

Any contrary interpretation of 17 U.S.C. § 1201¢&uld give copyright
holders like the Studios the ability Ibbock filtered streaming content by encrypting
the underlying content and suing anyone who then attempted to filteattcannot
possibly be reconciled with the FMA, which was revised (before passage) to
expressly allowstreamingof filtered contentSeeFamily Movie Act of 2004, H.R.
Rep. No. 4586, 108h Cong. 8 (2004) (containing no transmission language)
A.357(Aho Decl.| 7). To be clear: any filtered stream derived from a mtaudully
purcha®d by the customer will run afoul of the Studios’ cramped reading of 17
U.S.C. § 1201(a)And any filtered stream using a technology that layers on top of a
movie licensedby the customer can be shut down if the Studios piblntensees
from grantingfiltering companies access to their stream. Indeed, thaeEsely

how the Studios thwarted VidAngel's initial business maddel.

® The district court failed to appreciate that reality. It concluded that ClearPlay
has developed permissible streaming method that “offers filtering to Google Play
users who access authorized streams from Google Play’s licensed service.” Order at
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The Studios’ interpretation of 17 U.S.C. § 1201 ajs renders thFMA both
meaningless and superfluous. Particularly since the enactment of the FMA postdated
17 U.S.C. 8 1201(a), the earlier statute cannot be read as the district court interpreted
it. Statutes must be readamarmonious mannegee Watv. Alaska451 U.S. 259,

267 (1981)concluding that a court “must read the statutes to give effect to each if
[it] can do so while preserving their sense and purpdse”)

Fair Use Defense. Finally, evenif VidAngel’'s service is found to be in

technical violation of the Copyright Aat will still prevail on its alternative fair use

defense. The district court held otherwi8e202-05 (©rden, only by improperly

20. But the Studios (and other parties) retain a contractual pocietover
ClearPlay’s streaming servieghey can grant a license to ClearPlay, or not, and
permit (or not permit) Google Play to stream to ClearPlay. VidAngel knows this all
too well, because when VidAngel initially attempted a similar service based on
filtering with respect to YouTube content, YouTube sent a notice that filtering
violated its terms of servic&eeA.639 & A.50304 (Harmon Decl. % & Ex. A).
ClearPlay’s current Googleased streaming service is equally vulnerable because
ClearPlay does notawethe consenof or a license from the Stig$, A357 (Aho

Decl. § 10); A.294(Harmon Supp. Decl. f)6and Google’'s terms of service
similarly prohibit filtering. A.642-44, 655(Harmon Decl. 1 %16, 4850); A.624

25 & A.442502 (Meldal Decl. T 26% Ex. E).

® There is another doctrinal path to the same result. Copyright misuse, including
but not limited to antitrust violations, may constitute a valid defense to Section 1201
claims.MDY Indus., LLC v. Blizzard Entm’t, In&29 F.3d 928, 951 (9th Cir. 2010)
(leaving open thénterplay between thisew anticircumvention right and antitrust
law”). This is precisely that cas8ee, e.g.A.374 (Am. Countecl.) (Seventeenth
Affirmative Defense for copyright mise); A.399404 (Am. Countercl) (First
CounterclaimFor Relief challenging antitrusviolation).
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resolvingkey legal andactual questions against VidAngel. Space precludes full
argument addressing the relevant factors. The key points, however, are these:

VidAngel provides a service to American families that the Fikfdressly
seeks tsecure for them: the ability to filter content for private home viewing. The
court afforded no weight to that Congressional choice, instead holding that
VidAngel's use was not transformatileecausée(|ijt simply omits portions that
viewers find objectiondb.” A.203 (Ordel). Congress felt otherwise. In passing the
FMA, it determined thasuch conductvas significant enough to warrant special
protection notwithstandinghe Studiosassertiorthat onlytheywereempowered to
make editorial choices. H.lRep No. 10933(1)at 69.

Compounding its error, the court overly relied upon the fact that VidAngel's
service is commercialA.202 Ordel). So are many quintessential fair uses.
VidAngel surely profits from its usdgut only profits after purchasing a DVEor
every customer who will watch it and then empangrfamilies to filter the
objectionable aspects thifecontent they have lawfully acquireeanacquisition (the
DVD purchase) fom which the Studios have already taken their cut. If anything,
VidAngel hasincreasedthe Studios’ market to include customers who would not

purchase the movies without filterin§eeA.204 (Ordel) (majority of VidAngel's
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customersvould not view a movie without filtering)

The Studiognsist that fair use is never a defense to an@rgumvention
claim, but this Court expressly “le[ft] open the question whether fair use might serve
as an affirmative defense to a prima facie violation of § 12@DY Indus., LLC v.
BlizzardEntm't, Inc., 629 F.3d 928, 950, n.12 (9th Cir. 2010). Thapsradigmatic
example of a “serious” question tharrants a stay pending appedeelLeiva
Perez 640 F.3d at 967 (stay warranted when appeal raises “substantis¢rious”
legal questions)

B. The District Court’s Finding of Irreparable Harm to the Studios
Was a Manifest Abuse of Discretion.

The preliminary injunction is likely to be reversed on irreparable harm
grounds as well. The district court mistakenly presunmegparable harm, the
Studios offered no evidence ahy suchharm, and their fifteen month delay
fundamentally undermines their current litigation position

Invalid Presumption. In Flexible Lifelire Systems, Inc. v. Precision Lift, Inc
this Court specifically rejected the idea that copyright violations are presumed to

lead to irreparable harm: “We conclude that presuming irreparable harm in a

" The district court’s conclusion that at least some viewers are using the
technology as substitute is the precise argument the Supreme Court rejected when
it held that commercial home videotapes were nonetheless fakagsen, over the
vigorous objection of the StudioSee Sony Corp. v. Universal City Studi$é64
U.S. 417, 454 (1984)
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copyright infringement case is inconsistent with, and disapproved by, the Supreme
Court’s Orders ireBayandWinter.” 654 F.3d 989, 998 (9th Cir. 2011) (citieBay
Inc. v. MercExchange, LLG47 U.S. 388 (2006and Winter v. Nat. Res. Dev.
Council, Inc, 555 U.S. 7 (2008) Yet here, the district court simply recited a
definition of copyright infringement and, on that basis, presumed irreparable harm
on the ground that VidAngel “interferes with [the Studjdsasic right to control
how, when and through which channels consumers can view their copyrighted
works.” A.206 (Ordel). But Flexible Lifeline held that such interference was not
itself irreparable harmlnstead, demonstrable consequences are reqtorean
injunction. Nonearepresent here.

No Evidence. Supposed harm to business relationsheps. {oss of gpodwill)
warrants the extraordinary remedy of preliminary injunctive reldf when the
movant proves that harm is (1) immine(®) caused by the infringing conduct of

the defendant, and (3) not remediable by monetary darfétgrs.the Studios failed

8 Imminence: Amylin Pharm., Inc. v. Eli Lilly & C9456 F. App’x 676, 679 (9th
Cir. 2011) RentA-Center v. Canyon Television & Appliance Rental,,|9844 F.2d
597, 603 (9th Cir. 1991FausationFox Broad.Co. v. Dish Network, L.L.C905 F.
Supp. 2d 1088, 1110 (C.D. Cal. 20X2pish NetworkK), affd 747 F.3d 1060 (9th
Cir. 2013);Perfect 10, Inc. v. Google, In653 F.3d 976, 982 (9th Cir. 201 Garcia
v. Google, InG.786 F.3d 733, 748 (9th Cir. 201&conomic:Dish Netwok, 905 F.
Supp. 2d at 1128.
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to introduceany evidence of these three essential elememntdadt, the record
establishes thepposite
1. Rather than introduce evidence of actaalimminent harm to their
business relationships with licensees, the Studios conceded its absence:
THE COURT: * * * When you talk about irreparable harm in that vein,
you talk about- and the goodwill, sort of, with licensees. Bid just
want to make sure | didn’t miss the needle in the haystack of paper
that's been filed. Have licensees specifically complained? Was there
any sort of declarations that talk about, you know, iTunes, Amazon,
saying, “Hey, what’'s going on here? Why am | paying whearsbso
doesn’t have to do that?” Is there anything like that? *

MR. KLAUS: There is not, Your Honor.
A.128 (Oral Arg. Tr. at63:14-24).

The Studios’ admission at oral argument is consistent with the admissions of

Tedd Cittadine, the Senior Vice President of Digital Distribuabr20th Century

Fox. |
I 61011 (Deposition of Tedd Cittadine (“Cittadine Depo.

Tr.”) at 227:23228:12.° Yet the district court inexplicably held otherwise, finding
that “Tedd Cittadine’s sworn declaration” sufficiently established “that unlicensed

services like VidAngel's had been specifically referenced as a concern during

® Mr. Cittadine, a Fox employerecessarilyacks personal knowledge of
negotiations between the other Studios and their licensees; accordiggly,
testimony offers no support for harm to those plaintiffs.
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negotiation meetings with licenseesX\:207 (Orde). Mr. Cittadine’s carefully
worded declaration indeed shows that licenseesry about competing with
unlicensedservices that are cheap or free (e.g., Pirate Bag06 (Ordey (citing
Cittadine Decl. 119). But the expression of this concern is not proof of imminent
harm, much less from a particular competitor (VidAngel) never even mentioned.

2.  The Studios have similarly introduced no evidence of causation. The
record is clear that “unlicensed services” writ large, and not VidAngel (which pirates
nothing and in fact buys tens of thousandsDMDs), constitute the purported
harm°Licensees may indeed have mucketar from Pirate Bay, torrestand other
sites in which pirated content is available for free. But those sites are not VidAngel.

3. The Studios also introduced no evidence that monetary damages would
be insufficient.Damages to business relationshipsyrmametimesbe difficult to
guantify,but not here. VidAngel maintains meticulous records of every transaction,
A.658 (Harmon Decl. { 62 and the Studios similarly knoexactlyhow much its
licensees have paid for each afgh titles (and hence how mulitensing revenue
was allegedly foregone). Monetary damages can thus be calculated andopiiel
penny—if liability is ultimately found at trial. Nor is there evidence VidAngel could

not satisfy an awardndeedthe company recently raisesder$10 million through

10 Tellingly, Mr. Cittadine repeatedly used the term “piracy” in his deposition.
See, e.gA.425, 426, 42&Cittadine Depo. Tr. at 195:128; 196:57; 198:1719).
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a stock offeringA.131 (Oral Arg. Tr. at 66:123).11

Undue Delay. Finally, the Studios’ yeaplus delay fatally undermines their
claims of irreparable harm. This Court has held that “long delay before seeking a
preliminary injunction implies dack of urgency and irreparable harn®akland
Trib., Inc. v. Chron. Pub. Cp762 F.2d 1374, 1377 (9th Cir. 1985)

That is the case here. The Studios Hhev@vn about VidAngel since at least
December of 2014, and about its current business model since @hé&asmmer
of 2015. That's when VidAngel sent them detailed letters Risthey opened a
VidAngel accountA.641-43 & 50911 (Harmon Decl. 10-13, 2 & Ex. O). Yet
the Studios (14lid not file this lawsuit until June of 2016, eleven months after they
received VidAngel's letters; (2) did not seek injunctive relief for over two months
after that; and (3) were content to wait three months for a hearing on that motion.

The Studios argued below that they carefully monitored VidAngel as it grew
and promptly filed suit once VidAngel posed a “more significant thr&aseA. 745
46 (Mot.); A.59293 (Replyin Support of Mot); A.100-02 (Oral Arg. Tr. at 35:16
37:22). But they cite no specific evidence of what, precisely, changed things from

“let’s walit fifteen months” to “we can’t wait even weeks before irreparable injury.”

11 Equitable relief to prevent economic harm is availalily in the rare event
the plaintiff demonstrates a strong likelihood its opponent will be unable to pay.
Metro-GoldwynMayer Sudios, Inc. v. Grokster, Ltd518 F. Supp. 2d 1197, 1217
(2007)
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The yeaplus delayby the Studios belies their current claim that waiting months for
this appeal to be decided on the merits will cause them irreparable harm

lI.  VidAngel Will Suffer Irreparable Harm Absent a Stay.

The “relative hardships to the partiesthe “critical elemeti in determining
whether a stay pending review is justifietigivaPerez v. Holder640 F.3d 962,
970 (9th Cir. 2011). Here, denying a stay will destroy VidAngel and deprive its
customers of a valued service that Congsesght to protect for American families
VidAngel has been forced to shut down its entire business as a result of the injunction
and the district court’s denial of a temporary stBgeA.3 (Quinto Decl.). Unless
this Court grants a st@ending appeaVidAngel will not be able to filteanyworks,
and its goodwill, customers, and employees will st See, e.g.A.221-23
(Offering Circula). VidAngel will not be able to recovesuch lossegven if this
Court lifts the injunction after full reviewCf. Vaqueria Tres Monijitas, Inc. v.
Irizarry, 587 F.3d 464, 485 (1st Cir. 2009)

These dire consequences might be irrelevant if VidAngel was an obvious
pirate. But, as notedbove it is not. The devastating impact of the preliminary
injunction on VidAngel tlis strongly warrasta temporary stay.

[ll. A Stay Will Not Substantially Injure the Studios.

By contrast, thee isno evidence of a likely irreparable injury to the Studios,

billion-dollar cormrations weHlequipped to weather this litigation. As explained
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above, ordinary money damages can make them whole if they prove their claims. A
stay pending appeal, which will Igsst months, will not harm them substantially

IV. The Public Interest Favas a Stay.

VidAngel offers the only nomarginal filtered streaming in the country.
VidAngel's is the only filtering service currently available that works with mobile
devices, tablets, and SmartTVs, whiclin@v most consumeisow view streamed
content.A.617, 623(Meldal Ded., 11 8, 2% A.656 (Harmon Det, 11 5253). In
contrast, ClearPlay streaming (the only other filtering service the Studios have
identified) works only on a MAC or PC computer using addte browser, not the
modern devices most of the public use to watch movies and television £h62k,
436-41 (Meldal Decl., § 1& Ex. D); A.295-96 (Supp. Harmon Decl., %A8L). As
such, enjoining VidAngel’'s operations undermines an importanicunierest—
the meaningful ability of individuals to filter content they consume in their homes.
That isthevery interest Congress codified in the FNfbsent a stay, the public
harm to families who rely on VidAngel for content acceptable to them is substantial.

Cf. Winter, 555 U.Sat 24.

12 Seell1A CharlesA. Wright, Arthur R. Miller & Mary Kay Kane, Federal
Practice and Procedure § 2948.4 (2d ed.) (199H)e public interest may be
declared in the form of a statute.”). Filtering also serves the “repeatedbniezed
* * * governmental interest in protecting children from harmful materid&fo v.
ACLU, 521U.S. 844, 875 (1997)

20



CONCLUSION

For the foregoing reasons, VidAngel's emergency motion should be granted.
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