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INTRODUCTION

The Studiosstrategyin this matter has been to defame VidAngel agsiaate,”
misapprehend the laandshamelessly claim thewyill be irreparablyharnmedunless
asmall Utahstartupis shuttered before this Cowgdnconsider theseriousgjuestions
of first impression raisedn appeal Their latest opposition follows this playbook.
VidAngel submits this short reply to clarify the following:

¢ VidAngel's legitimate business model pays the Studios millions;

e VidAngel’s filtering is protected by the Family Movie ACFMA™"), and

Is also protected fair use

¢ VidAngel’'s conduct violateseitherthe Copyright Acthor the provisions

of the DMCAtherein;and

¢ VidAngel should not be destroyed in the interim on the pretense that it

threatens the most powerful mediangtomeratesn the world.
ARGUMENT

VidAngel Is A Legitimate Business That Pays fie Studios Millions.

The Studiossmear VidAngel as a “sham” aridirate” and the familiest
serves as cheats who want to watch movies “without the cre8ge,” e.g.Opp.
at2,12-13. That is offensive nonsense.

VidAngel is like a corner video storbut with filtered streaming. It serves

families who do not wish to watch mature content, many of whom are people of



faith. VidAngel pays the Studios millions for authorized copies of their DVDs, which
it then sells and streams to its customers without theeobefich customer
individually finds objectionable. Aound96 percent of users choose multiple filters,
and VidAngel does not allow users to filter omly the credits. Mot. at-5.

Congress specifically contemplated this business model in enacting the FM
And as the Studios well knoji NG
I scen 601-602 (Marquart Decl. Ex. B 83:284:21).For the millions of
Americans who want to watch filtered movies over the Internet, VidAngel is the only
meaningful option.

[I.  The Studios’ ExtremeArguments On The Merits Will Not Prevail .

When one party will be destroyed by a preliminary injunction, the relevant
inquiry is whether the merits dispute raiseeriouslegal questions.”Lopez v.
Heckler, 713 F.2d 1432, 14336 (9th Cir. 1983) Here, the Studios advance
extraordinary interpretations of the Copyright Aitte DMCA the FMA, and the
fair use doctrineThis appeal raises multiple issuefsfirst impressionregarding
theseserioudegalquestionsThat alone warrants stay.

The Studios’ arguments conflict with the FMAThe Studios’ interpretation
of the Copyright Actand DMCA conflict with the FMAand would render it
meaningless. VidAngel does precisely what the FMA permits: it filters content from

legitimate physical DVDs and streams it over the Internet to individual consume



Seel7 U.S.C. 8110(11) (permitting filtering ‘transmittedto that household for
private home viewind * * from an authorized copy”’ emphasis added)lhe
Studios’ arguments against this practice all impermissibly ignore the text of this
statuteor render it a nullity.

The FMAwas passed to allow filtering (including filtering over the Internet)
without permission of the Studiespermission they haveever granted.As the
Studios have it, online filterirngwhether by VidAngel or othersis subject to their
veto. They can invokeeither (1) their contractual rights to prevent licensed
streaming, or (2) the DMC#p prevent unlicensed streaming, even from authorized
copies.SeeMot. at3-4.But that is not the law, nor should it be. It would render the
FMA a dead lettellt is also inconsistent with the Copyright Atfra 4-6.

VidAngel has a serious fair use defenskhe Studiosconcede that fair use
has long been both a common law and statutory defense to copyright claims, but
incorrectlydeny that filtering is transformative and assert that it has an adverse effect
on the demand for their products. Opp. atl53

The district court found that the majority of VidAngel customers would not
purchase or view unfiltered title&.204 Orde)). VidAngel's fair use thus broadens
the Studios’ market rather than shrinks And the Studios make millions on
VidAngel's DVD purchases too.

The Studios’ other contention is equally meritless. Omissions can obviously



transform a work: Romeo and Juliet without the fina) acthe Bible without the
resurrectiorof Jesus, are fundamentally different workengress passéide FMA
preciselyto allow Americans to transform movies into content suitable for their
families. And the Studios have consistently opposed filtering on the grounds that i
transforms works by replacing the director’s vision and message.

Like the timeshifting held to be fair use iBony Corporation of America v.
Universal City Studige164 U.S. 417 (1984}his Court has already held that space
shifting is a “paradigmatic” example of fair usgdAA v. Diamond Multimedj&l 80
F.3d 1072, 1079 (9th Cir. 1999). VidAngel offers a spstuéting service that ifar
more transformative thaaventhe “paradigmatic” fair use ifRRIAA Moreover,
VidAngel’s transformative service enriches the Studios whiding their content
available to new markets. Its use is eminently, Eadat a minimumshould not be
destroyed without a hearimg the merits of this appeal.

The Studios are wrong on the merits of their copyright claifesenleaving
aside fair usghe Studios are unlikely to prevail on the merits of their Copyright Act
claims.

Their argunent that VidAngel violates the Act by conducting a “public
performance’when it streamdiltered moviesbecausevidAngel does nostream
from an authorized copgnd ownership is a “shairOpp. at 1113,is wrong on all

counts.First, VidAngel does not conduct a public performance by transmitting



filtered movies directly to their owners at their specific request; moreover, this is
exactly what the FMAallows. Seel7 U.S.C.8110(11) (expressly permitting
filtering done “at the direction of a member of a private househbid during a
performance [that is] transmitted to that household for private home
viewing* ** from an authorized copy”). Second, VidAngel streafrom an
authorized copy of a legitimate DVD that it validly purchagéek Studiogonceded
belowthatit is irrelevant thaVidAngel stream from a master copy.94-95 (Omal

Arg. Tr. at 29:1930:6). Finally, not only did the Studiosot credibly arguebelow

that VidAngel was dsham” butthatassertion is also meritless. VidAngel's sellback
model—like Redbo*s and Blockbustés—is not a “gimmick” but rather
legitimately ensures there is a DVD for every customer; moreover, it isniige
lawful way for DVD owners tavatchstreanedfiltered content.

The Studios alternately argue that VidAngel violates théAchuse it creates
intermediate copies to enable filtering. Opp. atl10They cite no support for that
proposition because there is none. The oppasitiele: Congress carefully crafted
the FMAto ensure that would not depend orhow ay given technology works,
including whetherdoing soentails making intermediate copies. The FMA thus
expressly and broadly authorizes the use of “other technology” to enable filtering as

long as one begins with an authorized copy and creates noctips of the filtered



version?! VidAngel does precisely that

The Studios are wrong on the merits of their DMG#aim. Similar flaws
doom the Studios’ claim that VidAngel violates the DMf@ktions of the Act

First, VidAngel does not decrypt “without thorization” in violation of
17U.S.C. 81201(a)becausglike any other lawful purchase¥idAngel and its
customers are entitled teand indeed, mustdecrypt the DVDfor viewing.
Moreover, the Studios are not empoed to “withhold authorizatioh17 U.S.C.
8§1201(a)(3)(A) becausé&/idAngel’'s access ibothnecessary and incidental to its
filtering technologyand is independently a fair uséf. Lenz v. Universal Music
Corp, 815 F.3d 1145115153 (9th Cir. 2016)fair use “authorized” and must be
considered under DMCtakedown provision)And in passing the FMACongress
expressly allowed the application of such technology to an authorized copy without
the Studios’ consent. H.ReR No. 108670, at 7 (2004)

Second, the Studios’ argument again proves too much. If the Swdres
right, then encrypting a DVD would prevent filtering, fair use, or anytkeisg—

even those things expressly permitted by-tawmithout theirconsentThe FMAwas

! The Studiosassertion thathis argument is nevs belied by therecord See,
e.g, A.681 (VidAngel arguing thatThe FMA expressly providethat a third party
mayfilter andtransmitcontent as specified by a lawful owner of a copy so long as
a fixed copy of thelgered content is not createy].A.682 (arguing that thé&-MA
does not require further authorization apart from starting with authorized rather than
bootlegged copies).684 (arguing thaintermediate copiegermissible)
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passed to enable the transmission of filtered content over the Studios’ objdttions
makes no sense to interpret the legislation to mean that streaming fislenmnces
require Studio permissionlt also conflicts with copyright law, whickeeks to
promote societally beneficial uses of creative woiKse idea that the DMCA
graned creatorghrough the back doambridled authority to control digital works
runs counter to the entire history of copyright law and to its constitutional mandate.
[ll.  The BalanceOf Equities Strongly Favors A Stay

Thebalance of equitieand the relative hardshipgrearestark andstrongly
favorissuance of a stayhe Studios offeredo evidencef irreparable harrduring
theshortmonths it will take fora decision on theerits. Conversely, the injunction
hasforced VidAngel toshut down Nor is VidAngel the only victimMillions of

Americans whavant to sediltered movies now cannalo so

2 The legislative history cited by the Studios is not to the contitasflects only
that pirates—thosewho steal DVDs or other programs without permission (e.g.,
bootleg copies or theft via torrent sitesdrenot immunizedThere is nasuch claim
here becaus¥idAngel purchasesegitimate DVDs. And in any event, Congress
passes, and thpresident signs, statutory text, not statements in the Congressional
Record.RIAAv. Diamond Multimedial80 F.3d 1072, 10767 (9th Cir. 1999)

3 That is in part, why this Court has expressly left oplea question ofvhether
fair use constitutea DMCA defense, antiasalso held that antitrust violatioras
alleged heremay constitute a valid DMCA defens&IDY Indus., LLC v. Blizzard
Entmt, Inc, 629 F.3d 928, 9561(9th Cir. 2010) These twoquestions arserious
and squarely presented by this case, and their presence again strongly supports
issuance of a stay.



A.  The StudiosWill Not Suffer Irreparable Harm.

The idea that a tiny Utah starp could threaten the behemoth Studios with
significant harm in the months it will take to resolve this appeal is fantaSttcal.
only evidence of alleged irreparable hadoring this period consists of a generic
declaratimm by a Studio employee, Tedd Cittadine, that copyrights are valuable and

that the Studios have much to fear from pira@Emnsider:

Assertion by Tedd Cittadine Related Evidence in Record

Plaintiffs’ copyrights “are critical to No evidence that VidAngel's conduct
providing Plaintiffs the opportunity to ea| has resulted ianyreduction in the

a return on their substantial investments.Studios’ “retun” on their movies, let
S.A.09410942 (Cittadine Decl. 1¥-8). | alone one that justifies shutting down

VidAngel.
VidAngel's existence interferes with No evidencethat VidAngel
Plaintiffs’ exercise of their exclusive righ| “interference”actuallyled tofewer
and frustrates Plaintiffs’ ability to people watching the Studios
negotiate for similar rights in the future. | (unfiltered) movies, or that even a
S.A.0945, S.A0951 (Cittadine Decl. single counterparty used VidAngel as a
1117, 36). way to drive a harder licensing bargajin

with the Studios.

As a Foxemployee Cittadine does not | No competent evidenaatroduced by
have personal knowledge of how Disney or Lucasfilm regardinglleged
VidAngel allegedlyaffected Disney or harm VidAngel was causing them.

Lucasfilm.S.A.0941 (Cittadine Decl. §).

Nothing the Studios have said about this alleged harm is sp&zi¥imAngel

or supported by the detail that wougdistif the Studiosactually facedt; instead,



the Studios parrot generic concerns in declarations ghostwritten by their ldwyers.
On the record the Studios creatéds not even clear that the Studios have been
damaged at allet alone subjeedto irreparable injury

B.  VidAngel Will Be Destroyed If A Stay Is Not Granted.

To comply with the OrdenidAngel was forced to shut down its servess3
(Quinto Decl. 12). VidAngel nowhasno incoming revenud.he Studiosresporse
that VidAngel took an overly dramatic st€ppp. atl8-19, is baseless.

Most of VidAngel's DVDs are from the StudiogidAngel initially hopedto
makeonly the Studiostitles unavailable, leaving it crippled bstill online>® But
despite working feverishlywidAngel was unablé do so A.3 (Quinto Decl. ).
Theonly way to complywas to shut down its1ovie-servers completely.

The Studios insisthat VidAngel mighthave kept streaming. Opp. at-18.
They would have this Court believe that (1) they know more about VidAngel's
configuration than it doesnd that (2) VidAngethose to shut down ifsusiness

unnecessarilyThat isinsane And contrary to the Studios’ insinuationdgdAngel’s

4 As for the Studios’ concerns over “windowdliey almost never sell DVDs
during their desired exclusive streaming window, so there is no way for VidAngel
to meaningfully interfere.

®> To be clear, even that besise scenario would have been a catastrophe. With
the most popular titles unavailable, customers would have left in droves. So even if
VidAngel could have done what the Studios speculate, the harm in the wisuich
still be gaggeringand irreparable



public vows to survive do not mean it has suffered no damage; they mean only that
VidAngel has faith that someday justice will be served.

C. Granting A Stay Is In The Public Interest.

Finally, there is asubstantialpublic interest ina stay. The public has a
legitimateinterest in filtered movies, an interest reaffirmed by the FlVhe Studios
arguethatClearPlaymeets that nee@ut the Studiosdmitthat ClearPlay (1) works
only via Google Play; (2) requires a separate desktop computeigg8in't work on
tablets or smartphones (which is what consumevsuse to watch movies); and (4)
doesn’t work on higldefinition or Bluray contenfwhich is what consumersow
watch. The Studios alsconcedehat theyor Google Playcanshut ClearPlaglown
at any time because ClearPlags nolicensefrom the Studiosand its streaming
service violates Google’s terms of servigtat. at 20;A.579& n.2.

If ClearPlay worked, VidAngel wouldotexist. ButClearPlaydoesnot work
Thatis why VidAngel hasiundreds of thousand$ customersfamilies who daot
or cannot use ClearPlay, and who will be left in the dark absent & &@yHarmon
Ex ParteDecl. 111). Indeed, 84.3ercentof VidAngel's sales are througiippps—a
modern mediplatform thatClearPlay does n@upportA.24 (d. §3).

Families shoulde ableto watchfiltered content during the shatime it will
take for this Court to resolve the significant issues raised by this appsty A

should be granted to effectuate this public interest.
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CONCLUSION

For the foregoing reasons, VidAngel's emergency motion should be granted.
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