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INTRODUCTION

Filtering is the practice of removing mature contestich as sex and
violence—from movies. Streaming is the transmission of movies over the Internet.
VidAngel, Inc. (“VidAngel”) allows customers who byhysicalDVDs or Bluray
movie discs (“discs)—and thus have a righb view that movie—to create a
personalized, filtered stream to watch in tHedmes. Unfiltered streams are not
allowed, and the model is entirely disased and individualizedNo stream is sent
to anyone other than the diswner and all streams are filtered according to that
customer’s personal filtering preferences.

Everything VidAngel does is for ¢hsole purpose of allowing a diswner
to watch a movieshe owns the wayhe wantsin her own home.Yet four
Hollywood studios (“Studios”)nsist the Copright Act prohibits what common
sense demand¥he Studios persuaded the court below not only of that, but also
that tiny stardup VidAngelthreatenedrreparable harm to the richest entertainment
companiesn Earth.The district court entered an injunction that forced VidAngel
to shut down, leaving millions of American familiegh noviable filtering option.

The njunction should be dissolved.h@reis no evidenceof irreparable
harm. And here is no reas to believe the Studios are likely to prevail on the

meritsof their Copyright Actlaims.



In 2005, over the Studio’s objection§ongress passed the Family Movie
Act, whoseexpress purposwas to confer upon households the right to watch
filtered movies.Becausethat right arguablyclashed with other rights granted to
copyright holders, Congress amended the CopyrightdAntake plain its intent to
subordnate the dtter to the formeiSeel7 U.S.C. 8§ 110(11('N otwithstanding the
provisions of section 106, the following are not infringements of
copyright:* * * the creation or provision of a computer program or other
technology that enables ([filtering] if no fixed copy of the altered versiotihe
motion picture is created* * .”). Because VidAngefalls squarely within the
FMA safe harborthe Studios’ first Copyright Act claim (infringement under
secton 106) faiks.

The Studios assert a second, and equally base(&sgsyright Act claim
(access comvl circumvention undesection1201).Section 1201 was intended to
stop pirates from unlawfully accessing content by prohibiting decryption of discs
without authorization. It is not violated by VidAngel or its customers ah®
authorizedto decrypteach movie for viewing and filtering.

Even f there were merit to either of the Studi@pyrightAct claims, this
case concerns paradigmatic fair use.Filtering a movie is profoundly
transformative That is why (1) the Studios fought it, (2) millions of families want

it, and (3) Congress passed a law authorizinyatr doesfiltering hurt the Stdios;



instead, it benefits thedmecause it expands their market to people who otherwise
would not watchtheir movies
STATEMENT OF JURISDICTION

This action arises under 28 U.S.C. § 1381l the Copyright Aadf 1976, 17
U.S.C. 8101 et seq.(the “Copyright Act”). The Studios allege that Ydgel
violated 17 U.S.C88106and1201

This Court hagurisdiction pursuant to 28 U.S.C. § 1292(a)fgrause this
appeal is taken from an order of the district c@enting an injunction against
VidAngel. The injunction was entered on December 12, 2016. BR&buant to
Federal Rule of Appellate Proceduté)(1)(A) VidAngel timely filed its Notice
of Appeal on December 14, 205R88

STATEMENT OF ISSUES

1. Whether theStudios’ claims that VidAngel's disbasedfiltering
businessnfringes upon their reproduction and public performance rights under 17
U.S.C.8 106 andviolates the accesontrol provision of 17 U.S.(8 1201(a)are
likely to succeed on thmerits.

2.  Whether theStudiosare likely to suffer irreparable harm as a result of
VidAngel’s conduct.

3.  Whether the balance of equities justifies a preliminary injunction

shutting dowrVidAngel's discbased filtering business.



4.  Whether a preliminarinjunctionthatleaves the American public with

no viable filtering options in the public interest.
STATEMENT OF THE CASE

The Studios have a long history of using litigatitmibying and dominant
market position to influence the home movie market. exampletheyhave sued
every technology company that haser attempted to enabléltering. Their
conduct forced Congress to amend the CopyrightiA2005 to protect consumers
and filterng companies like VidAngel.
A.  Studio Control Over The Home Movie Market

Motion pictures were designed for theaters. Technological innovations
howeverhave enabled a rapidly evolving market for home movie viewing.

Videocassette Recorder (“WCR"Yhe Studiosinitially enlisted the courts
and the legislature to protect them from the VCR, which enabled-4imfieng,”
l.e., the practice of recording foater playbackMotion Picture Association of
America (“MPAA”) head Jack Valenfamously testifiedbefore Congresthat“the
VCR is to the American film producer and the American public as the Boston

strangler is to the woman home alore.”

! Home Recording of Copyrighted Works: Hearing on H.R. 4783, H.R. 4794,
H.R. 4808, H.R. 5250, H.R. 5488, and H.R. 5705 Before the Subcomm. on Courts,
Civil Liberties, and the Admin. of Justice of the H. Comm. orJukeciary, 97th
Cong. 8 (1982) (statement of Jack Valenti)

4



The Studiosscae campaign nearly succeeddd 1984, the Supreme Court
protected the VCR by a single vot&ony Corp. of Am. v. Universal City Studios,
Inc., 464 U.S. 417 (1984)The Courtimmunzed the VCR from the Studios’
copyright claims on the grounds tHativate, noncommercial timehifting in the
home”is norrinfringing. Id. at4422

Ironically, the Studios’ defeat enriched thegy. 1995, more than half tire
domesticrevenue came from home video, compared to less than a quarter from
movie theaterd.Despite dire warnings, the VCR was not “the death knell of the
movie business. Instead it became arguably its savior.”*

In the 180s, the Studios developed a business strategy called “release
windows” to capture the greatest possible share of the new home makiet.ma
They first released movies to be shown in theat®rs.months later, they sold

VHS tapesfor an exorbitant price (typically $70 to $108 at the time) so that only

2 The Studios also lobbied fanti-VCR legislationSeeDerek KhannaA Look
Back at How the Content Industry Almost Killed Blockbuster andiN@hd the
VCR) TechCrunch (Dec. 27, 2013) https://technology.ins.com/40273
6/studiossettledisputewith-redbox.

3 Peter M. Nichols, Home Videp N.Y. Times (July 12, 1996)
www.nytimes.com/1996/07/12/movies/howieleo-078344.html.

4 DanAckman,Movie Studios Get Hip with the Futyrieorbes (Aug. 17, 2001)
www.forbes.com/2001/08/17/0817topnews.html.

5



rental businesses woulilly them® Months later (when rental demand subsided),
they lowered the price of VHS tapsencourag@urchassby collectors®

Digital Video Disc (“DVD”). Then came th®VD.’ Transition from VHS
was swift by 2006, Americans spent $22.8 billion on DVD sales and rentals,
representing 9% of all home entertainment spendihdnlike VHS tapes, the
DVD consumersalesmarketwas significant. The Studios altered their “release
windows” strategyo sell DVDs quickly and cheaphfy

In the late 2000s, the startup Redbox threatened this model. Redbox buys

new release DVDs and rents them for $1 per day through automated Riosks.

° See David Waterman & SungChoon Lee, Time Consistency and the
Distribution of Theatrical Films: An Empirical Study of the Video Win@v32
(Allied Soc. Sci. Ass’ns Annual Mtg., Working Paper, Jan. 2008ffrey C. Ulin,
The Business of Media Distribution: Monetizing Film,and Video Content in an
Online World205 (2d ed. 2015)

® SeeUlin, The Business of MediRistribution, supra n.5, at 209. Selling
movies at lower prices for retail rather than rental is called-tiselugh pricing.”
Id. at 3.

" See Entm't Merchs. Ass’n,A History of Home Video and Video Game
Retailing: 2008Presentwww.entmerch.org/pres®om/industryhistory.html.

8 SeeDEG YeafEnd 2006 Home Entertainment Sales Upddatee Digital
Entmt Grp. (Jan. 8, 2007), www.degonline.orghapntent/uploads/2014/02
If_4Q06.pdf.

¥ SeeMike Snider,DVDs Conquer the Movie WorltdSA Today (updated Oct.
18, 2002) www.usatoday30.usatoday.com/tech/techreviewstmst200210-17-
dvd-cover_x.htm

10 Brooks BarnesMovie Studios See a Threat in Growth of Redbdy. Times
(Sept. 6, 2009)  www.nytimes.com/2009/09/07/business/media/O7red
box.html.



Redox grew quickly*! It undermined the Studiogrofits because consumerscha
less incentive to purchase DVDs when thepuld rent new releases
inexpensively? In 2009, multiple Studiosrefused to selany DVDs to Redbox
until 28 daysaftertheir initial release: Only dter Redbox suediem forcopyright
misuse and antitrust violatiotslid the Studiosagreeto work with Redbox®

Video on Demand (“VOD” or “Streaming”)About then movie streaming
became viablé® Streaming transformed theentertainment landscapagain

Americansnow spend more on streaming video than on physical discs, and DVD

11 Redbox passedl00 million total rentals in February 2008, and it passed 1
billion rentals in September 201&Gee Redbox Surpasses 100 Million DVD
Rentals Kiosk Marketplace (Jan. 31, 2008yww.kioskmarketplace.coméws/
redboxsurpassed00-million-dvd-rentals2/; Press Release,Three Cheers!
America Rents 3 Billionth Redbox DiscRedbox (July 30, 2013)
www.redbox.com/release 20130730.

12 SeeChuck Tryon,Redbox vs. Red Envelope, Or What Happens When The
Infinite Aisle Swings Through The Groc&tore 20 Canadian J. of Film Stud. 38,
41 (2011)

13 See supra.10,

14 See, e.gRedbox Automated Retail LLC v. Universal City Studios | INd?
08-cv-766, 2009 WL 2588748 (D. Del. Aug. 17, 2009)

15 Richard CooperStudios Settle Dispute with Redbt{S Markit (May 12,
2010) https://technology.ihs.com/402736/studsetledisputewith-redbox

16 Amazon launched a streaming service in 2006; Netflix introduced its
streaming service in 2007, and Hulu began streaming in 2868. generally
Entm’t Merchs. Ass’nA History of Home Video and Video Game Retailing: 2000
Presentwww.entmerch.org/pres®om/industryhistory.html.

v



drives are becoming obsoléte Respondingto the growth of streaming, the
Studiosagain modifiedheir “release windows” strated¥.
B.  Studio Efforts To Thwart Home MovieFiltering

Technological innovations that allow Americans fiber mature content
from lawfully purchased or rentethovies at homehave likewise enriched the
Studios byincreasing the market for their works. Yet thedsts have sought to
destroy every filtering company.

Variouscompanies emerged in the late 1990s to meet a market demand for
“E-rated” home movie§> Some bought DVDs, physically removed mature

content, and resold theth.One company (ClearPlaync) made a specialized

17See, e.gER31718.

18 SeeNelson Granados;hanges To Hollywood Release Windows Are Coming
Fast And Furious Forbes (Apr. 8, 2015) www.forbes.com/sites/nelson
granados/2015/04/08/changeshollywoodreleasewindowsarecomingfast
andfurious/#2fd562d05e5f;, Matt SchruersThe Public Costs of Private
Distribution Strategies: Content Release Windows As Negative Extesali
Project Disco (June 2, 2015www.projectdisco.org/intellectuaproperty/06
0215the-public-costsof-privatedistributionstrategiesontentreleasewind
ows-asnegativeexternalities/#.WGrbrFUrKUKk.

19 See Press ReleaseDGA Responds and Counterclaimgaist Robert
Huntsman and Clean Flicks; Adds Motion Picture Studios tq Bugctors Guild
of America (Sept. 20, 2002) www.dga.org/News/PressReleases/2002/
0920 DGA-RespondsandCounterclaimsAgainstRobertHuntsmarand
CleanFlicks.aspx; Michael Cornickjodern Film Censorship: TelevisipAirlines,
and Home Entertainmebt(2008)

20 SeeJohn McLaughlin, Episode of the McLaughlin Group (Sept. 27, 2002)
transcript available at www.mclaughlin.com/transcript.htm?id=317.
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DVD player that enabled customers to skip objectionable cofit@yt.the early
2000s, eachwas embroiled inlitigation with Hollywood. For example, the
Directors Guild of America (“DGA”) andhe Studiosalleged thatClearPlay
violatedthe Copyright Acby permitting home filtering?

Hollywood made clear that it waghementlyopposed to filteringclaiming
that the practicallegally infringed uportheir rights.In particular,the Studios and
DGA argued that filtering performed without theapproval of the director
undermined the film’s artistic integrity by “interfer[ing] with the story a director is
trying totell.” 23

Despite Hollywood'pervasive campaigagainst filtering the litigationwith
ClearPlay and its peers led to public outcry. Congress held hearings and enacted
the Family Movie Act of 200%"FMA”). As explained belowthe FMA expressly
protects filtering devices like the ClearPlay box as well as filtered streaming

In the 12 years since Congress passed the FNh& ClearPlay box has

marginally survived, with few customers and substantial technical challériges

21 SeeH.R. Rep. No. 1083, pt. 1 at 70 (2005)

22 Huntsman v. SoderbergiNo. 02cv-01662, 2005 WL 1993421 (D. Colo.
Aug. 17, 2005)

23 Derivative Rights, Moral Rights, and Movie Filtering Technology: Hearing
Before the Subcomm. on Courts, the Internet, and Intellectual Prop. of the H.
Comm. on the Judiciaryl08th Cong. 122 (2004) (statementTalylor Hackford,
on behalf of the DGA)



IS unsurprising becausaost Americansiow prefer tostream movies instead of

playing DVDs. See, e.g.ER31718. Until recently, there was nmeaningful way

to watch fitered streamed cont<J
_ ER711-12. Indeed the Studios’ current agreement with the
DGA prohibits the Studios fromoing so?*

Enter VidAngel.
C. The Founding And Growth Of VidAngel

VidAngel founder andCEO Neal Harmon was raised inraligioushome in
which movies featuring nudity, excessive violenge profanity were not shown.
ER52122. Unable to watch most populantertainment, Harmon and his siblings
grew up feeling excludeddm American culture anffom their peersld. When
they became parentshey created VidAngel to give their children trsocial
experienceghey missedvithout sacrificing their convictions. ER52.

Before launching VidAngel's current service, Harmémed two other
models butthe Studios withheld permissi@ach time One worked with Google’s

Chromecast devicdER52425, but at the request of the Studios, Goo@hhich

24 See ER313 Section 7509 of the DGA Agreement is entitled “Editing
Theatrical Motion Pictures,” and prohibitaost alteratiors to a motion picture
without the approal of the director. EBRL3 The agreement also reflects the actual
practice of the Studios. For example, Lionsgate Entertainment, Inc. advised
VidAngel that it could not license VidAngel to stream filtered movies unless
VidAngel obtained permission from ti¥GA. ER313
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owns YouTube)removed the technology that allowed filtering on Chromecast.
ER526 YouTubealsonotified VidAngel that it was violating YouTube’s terms of
service. R527 VidAngel then briefly gave filtering away for freewhich
customers could watch via the YouTube Player in a computer’s Chrome browser.
ER527 This approachworked onlyfor standard, not HDcontent. ER527. Google

then reached out to VidAngel to explore a filtering feature that would work for all
content on Google Play.R527. But that partnership too required Studigrsoff,

and they again refused. ER527.

Faced withthis intransigence, VidAngel developed its current business. For
each title it offersVidAngel buys multiple, legally authorized copies of the movie
on DVD or Bluray disc.ER292, 53334. It copiesand processes the movie file(s)
from one disc so they cde tagged for inappropriate content and uploads them to
cloud storageE487-88. This entails breaking the movie into tiny segments and
tagging each segment for over 80 categories of content, including nudity, profanity,
drug use, sex, and violenceR¥l8,486-87. The tagged segments are encrypted
and storedn the cloudER487

VidAngel purchasesnanyauthorized DVDsor Blu-ray discs ofeachtitle.

See, e.g.ER292 (“VidAngel spends one third of all capital raised to lawfully

purchase thoasds of DVD andBlu-ray discs***."); ER674-87 (VidAngel
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already spent $1.2 million buyiigVDs as of September 2016t enterseach disc
Into an inventory database and assigash aunique barcode. E/87.

VidAngel's customers can watch filtered movies, including HD content, on
their favorite mobile devices and d4ep boxes using apps that VidAngel
developed for Roku, Apple TV, Amazon Fire, Android TV, Kindle Fire, and Google
Play. ER532-34. To watch a filtered moviea VidAngel customer purchasea
specific physical disc from VidAngé& inventory ER489. If VidAngel does not
have adiscin stock, it informs the customer that that title is “out of stock” and the
movie is unavailable. EBR11 (VidAngel sent nearly 60,000 unigue customers over
250,000 “out of stock” noticea August 2018.

The wistomemustselect at least one filter, and customers who filter out the
credits (whichmay containoffensive blooper reels) must chooat leastone
additional filter. ER3234. Approximately 966 of VidAngel customers request
multiple filters; typically, language and sex. E3 VidAngel streams only those
segments that meet the customer’s prefereismekR48687, 489 No copy of the
individualized,filtered movie exists in fixed form. 89 (VidAngel discards the
segments)

VidAngel encouragess customergo sell their dissback Those who dso

receivestore crediequal to the purchase prioktheirdisc lessbl perday for each
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day of ownersip. ERS36. Customers who sell their disdack pay VidAngel
around what they would pay Redbox for the séittee ER529, 536 supran.10.

In July and August 2015, VidAngel wrote to the Studios and described its
business model in detail. BR9-30, 54750. Its letters disclosed that VidAngel had
grown from 43 to 4,848 users in under six months, asked to work with the Studios
and invited them to access VidAngel anduireabout its technology and business.
ER54750. VidAngel specifically asked:If you disagree with VidAngel's belief
that its technology fully complies with thHeéopyright Actor otherwise does not
adequately protect the rights of copyright owners, please let us KB&&3Q No
Studio responded substantively.

Instead, the Studios openatidAngel account and prepardalr litigation.?®
During the many months the Studiasited silently beforefiling suit, VidAngel
officially opened to the public, spent millions of dollars to acquises raised
millions in additional funding, hired employees, and undertook monumental efforts
to improwe its service and develop apps for every major mobile application store

and setop box.ER53234.

25 Plaintiff Disney Enterprises opened a VidAngel account on August 6, 2015.
ER529-30, 55153
ER724-25.
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D.  This Litigation

Eleven months after learning of VidAngel's model, the Studios filed this
two-count lawsuit on June 19, 20160tB counts allege violations of the Copyright
Act. ER62931. On July 12 2016 VidAngel counterclaimed forinter alia,
antitrust and tort violations. E331-34.

Two months after filing suit, o August 22 2016, the Studios filed a
preliminary injunction motion and noticedhaaringfor October 242016 ER568
By the partiesagreement, and later on the court’s own motion, the hearing date
was moved, ultimately to November,2016 ER218, 288, 652.

On December2, 2016the court entered an order grantiagreliminary
injunction. ER1. After the Studios posted bonBR75 VidAngel endeavored to
find a technological solution that would allow it to remove only the Studios’ titles
from its servers, but was unabledo so.ER28. On December 22016 VidAngel
completely shut down its movi&treaming serviceER282° VidAngel timely
appealed. Both the district court and this Court denied VidAngel's requests for a

stay pending appedtR24, 29.

26 Despite VidAngel's complete shutdown of its mosgieeaming servers on
December 29, 2016, the district court (on January 6, 2017) found VidAdhgel
not complying fasterin contempt and ordered VidAngel to pay the Studios
$10,231.20 in attorneys’ fedsR23.
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STANDARD OF REVIEW

A preliminary injunctionis reviewedfor abuse of discretiorbee Brookfield
Commc’ns v. W. Coast Entmt Caorpp.74 F.3d 1036, 1045 (9th Cir. 199BReversal
Is appropriate if the district court based its decision on clearly erroneous findings
of fact or erroneous legal principldd. at 1046.

SUMMARY OF ARGUMENT

VidAngel’s filtering business is specifically protected by the FMA and not
otherwise illegal or unfair.

First, the district court erred in finding that the Studios are likely to win their
reproduction and public performance claims. The FMA authorizes filtering that
satisfies certain conditions, and VidAngel daas All filtering begins with and
thus comes “from an authorized copy,” and no “fixed copy” of the filtered movie is
ever created. Nor does VidAngel engage in a “public performancgher, it
streams individalized content to itgarticularlawful owner atherdirection.

Second, the district coumcorrectly foundthat the Studios were likely to
succeed on their access control circumvention claim. There is no dispute that
VidAngel and its customerare autbrizedto access movies to view them. What
the Studios really objedb is a decryption method that allows VidAngel ¢opy,
filter, and stream-i.e., unauthorizeduse—but the Dgital Millennium Copyright

Act (“DMCA”) expresslydoes not penalize unauthorizese Comparel7 U.S.C.
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8§ 1201(a)(prohibiting unauthorized access)th 17 U.S.C. 81201(b) (permitting
unauthorized useYhe Studios’ broad reading séction1201(a)would effectively
give themunilateralauthority to preventorinfringing uses of their content. That
Is not what Congress intended in enacting the CopyrighbAtlie DMCA and it
would impermissiblyrender the FMA a dead letter.

VidAngel will also prevail on an alternative fair use defense to both the
copyright and circumvention claims. Buyinglec at the price set bthe Studios,
filtering it at the direction of its owner, and streaming that content is classic space
shifting fair use. This practice aldoenefis the Studios by broadening their
audience, as has every otherevious transformative home entertainment
technology.

Nor do the equities favor the Studiddey presented no evidence of any
harm below, let alone irreparable havmAngel, in contrast, was forced to shut
down to comply with the district court’s ordeks a resuk—despite Congress’s
wishes—millions of American families have no viable filtering option.

The injunction should be dissolved.
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ARGUMENT

l. The District Court Abused Its Discretion In Finding The Sudios
Demonstrated Likelihood OF SuccessOn Their First Cause Of Action:
Copyright Infringement Under 17 U.S.C.8§ 106

The Studios maintain that VidAngéi) violates their reproduction rigtg
under 17 U.S.C8 106(1) by making intermediate copies of each movie as part of
its filtering process and (iyiolates their puldic performance rights under
17U.S.C.8 106(4)by streaminga filteredmovie to its customer&R594909.

The district court agreedER9-11. That was errorThe FMA expressly
immunizes VidAngel from any liability undesection106. AndVidAngel is likely
to prevail on its alternative fair use defense

A. The FMA Authorizes Filtering That Satisfies Certain Conditions.

The Studiosobscurethe point and plain command of the FMA 8griding
VidAngel's business model asidit. In the first paragraph of their Complaint (and
every subsequent brief), they insi&tlAngel is a pirateahatdoes not pay fowhat
it does.See, e.g.ER614 (“VidAngel charges users for watching that content but
has no authorizatiomnd pays notmg for the rights it exploity. (emphasis
added) That is demonstrably false.

VidAngel spends million®f dollarsbuying the Studios’ discER67475. It
then sells thee physical discs to its customefSR50910. Only customers who

own a specific, physicalisc of a given movie can get a stredram VidAngel
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ER510Q Nothing about that isinfair. The Studiosarepaid handsomely both in total
dollarsand as a percentage difig total revenues collected by VidAngélTo be
clear:the Studios have been paid.

The Studios know thisSo they attack VidAngel's model as a “sham,”
arguing that VidAngel's customers aren’t owners because most selistteback
to VidAngel after seeinghe movie.That is neither accurate nor material

First, the Studios’ characterization of VidAngel as a rental businegs iy
wrong. If you purchase something with the intent to rasethat does not mean
you are notts ownerAnd 20% of VidAngel's discs araneversoldback.ER99

Second, the Studios’ characterization is irrelevaAngel could legally
rent each physical disc as many times agaitts (That's what Redbox doe#\)hd
lawful possessors of a disavhether ownersr rentes—can watch the movieow
oftenthey want, and how they want. No one disputes that a renter cdarfastd

through objectionable parts aimovie There is therefore no reassme cannot ask

VidAngel to do it forher.

ER683(noting that “Google Play and VUDU
VOD Distribution Agreements with Songalls for Sony to receive 70% of the
revenue day one, and receive 65% for the four weeks tteréaf all new release
rentals.”).
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VidAngel's model is perfectly legitimate and a natural descendant of the
approach used by companies like Blockbuster and Redoreover,the FMA
was expressly written to protect legitimate filtering businesses like VidAAgdl.
the Studios get paid midins.

The FMA is codified, in pertinent part, at 17 U.S.C. 8§ 1106t is part of
the Copyright Act Conduct that satisfies its conditions is afforded a complete
defense to all claims under 17 U.S82106 The relevant texrovides

Notwithstanding the provisions of section 106, the following are not
infringements of copyright * * the making imperceptible, by or at
the direction of a member of a private household, of limited portions
of audio or video content of a motion picture, during a performance in
or transmitted to that household for private home viewing, from an
authorized copy of the motion picture, or the creation or provision of a
computer program or other technology that enables such making
imperceptible and that is designed and marketed to be used, at the
direction of a member of a private household, for such making
imperceptible if no fixed copy of the altered version of the motion
picture is created by such computer program or other technology.

17 U.S.C8 110(11)Yemphasis added).
The raison d’dre of the FMA is to ensure thatamilies who lawfully
purchaseor rent moviescan filter them for viewing in their homes without

violating the Qpyright Act.?2 The FMA specifically immunizes technology

28 The FMA was designed to “‘immunize[] from copyrtgand trademark
liability any for-profit companies that develop mosaeliting softvare” to sanitize
“undesired content,” 150 Cong. Rec. H7659 (daily ed. Sept. 28, 26(@4@ment
of Rep. Jackschee), andto “ensure” that technology that helps parents
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(whether known or later developed) that enables such filtétialy.of this is clear

from the text of the Act itself:

e As astarting point, the Adefinesfiltering: “the making imperceptible * *
of limited portions ** * of a motion picture.”

e Second, to be nemfringing, filtering must be individualized and private,
viz., the filtering must be done “at the direction of a membea pfivate
household,” and “transntéd for private home viewing.”

e Third, the FMA couples the right to home filtegi with the right to build and
use technology to effectuate it. Specifically, the FMA expressly authorizes
the use of “a computer program or other technology énables home
filtering (emphasis addedprovidedthat technology does not create “[a]
fixed copy of the altered version of the motion picture.”

e Fourth, one cannot filter a bootlegged copy of a movie and claim immunity
from infringement; the filtering must confgom an authorized copy” of the
movie.

Filtering that satisfies the above conditioss by command of Congress, Ron
infringing. As a result, neither the Studios’ reproductimm public performance
infringement claims can prevail.

B. VidAngel's Filtering Satisfies The FMA's Conditions.

The facts of VidAngel’s service are not in dispute. VidAngel lawfullydoay
discof agiven title,decrypts the disand copies the movidéreaksthe movieinto

many segmenisand then ‘tags” each segmentfor over 80 categories of

“determine what their children see on the screen” would “not face continued legal
challenges.’ld. (statement of Rep. Smith).

29 The Copyright Actefines performance to include the playing “either directly
or by means of any device or process* .” 17 U.S.C. 8101. It defines a
“device” or “process” as “one now known or later developédi.”
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objectionable contentVidAngel “reassemblE a title only when a customer
chooses which objectionable content to filter, after whiAngel transmits the
nonfiltered segments to the consumer’s home for private viewing. The district
court erred in concluding that thioregoing conduct infringes the Studios’
reproduction and public performance rights.

1.  The reproduction claim is unlikely to succeed.

Regarding reproduction, the district court reasoned whdAngel—in
copyingthe movie from a disas the first step in its filtering processreaesa
“copy” of the movie in violation ofection 106(1)ER9-10. It then mistakenlyeld
that the FMA does not excuse such condumcause “[the digital content that
VidAngel streams to its customers is not from an authorized cEgL2.

The district court did not dispute that VidAndeginsits filtering process
with an authorized copy of the title, i.e., a disc acquired on tlem oparket.
Instead, ittook issue with atepin VidAngel’s filtering process, namely, copying
the movie from the disdt viewed that step as creajiran unauthorized copy
outsidethe FMAs safe harborand reasoned thany subsequent filtered stream
sentby VidAngel could not be “from an authorized copy,” as the statute requires.
That conclusion was erroneous for three reasons

First, a common sense reading of the statute supports VidAngel. Buying an

authorized disc and processing it into tiny segments taggedaiurecontent that

21



may be reassembleshly by filtering customers is most naturally described as
providing filtering “from an authorized copytioliday cards are best described as
coming from loved ones, even though the mailman servesiateamediaryOnly
a hypetechnical interpretation would insist the card came from the mailman.
Second, Congress carefully crafted the FMAs protecttongvoid turning
on the technical details ohggiven filtering technology. The statute authorizes not
merely “the creation or provision of a computer program,” but also, broadly, “or
other technologythat enables filtering, 17 U.S.C. 8110(11) (emphasis added),
therebymaking clear Congress’s intent to dispense with batesr intermediate
steps. Instead, Congress focused onirthial step of filtering, i.e., it must begin
with an authorized copy, and thieal step of filtering, i.e., it cannot result in a
fixed copy of a consumer’s altered version of the movie. If loegins with an
authorized copy of a title, and displays the filtered mowvily to consumepbwners
of that title, in the most natural construction of the phrase, VidAngel's technology
enablediltering from (and with respect to) an authorized copy.
Third, VidAngel offersthe only interpretation consistent with the purpose of
the FMA. The Studioslong insisted that onlythey had the power to authorize
filtering of their movies.Congress specifically disagreed, deciding that families

should have the power to filter in their own homes. In grantingifijgpower to
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consumers, Congress could atve intended to preclude technological solutions
that entail transient, intermediateptes.

2.  The public performance claim is unlikely to succeed.

At the Studios’ urging, the district court also concluded that VidAngel
engages in a “public performance” of protected workR1(ELl. Its conclusion
that VidAngel publicly performs was mistaken. As an initial matter, VidAngel does
not engage in any “performanc®€.But even if it did the FMA is acomplete
defense. As explained above, VidAngel's service results in precisely hehBMA
specifically sanctions, i.e., g@érformance * * *transmitted® * * for private home
viewing.”

Evenunder a traditional analysi8idAngel does not stream to the public. It
streams only to @tomers who have purchased a diad therefore have paid for
the right to view its content an unlimited number of times in the privacy of their

homes. For purposes séction106(4) that distinction is critical.

30 It is VidAngel's customers (not VidAngel) who transmit and therefore
perform. VidAngel streamsnly at the customer’s direction, amhly what the
customer elects not to filter ou€f. UMG Recordings, Inc. v. Shelter Capital
Partners LLC 718 F.3d 1006, 1020 (9th Cir. 2018artoon Network LP, LLLP v.

CSC Holdings, In¢.536 F.3d 121, 1383 @2d Cir. 2008); Costar Grp., Inc. v.
LoopNet, InG.373 F.3d 544, 551 (4th Cir. 200€9olumbia Pictures Indus., Inc. v.
Aveco, Inc.800 F.2d 59, 62 (3d Cir. 198@American Broadcasting Cos. Aereo

did not abolish the volition requirement. 134 S. Ct. 2498 (20Bréd). Unlike

Aereq VidAngel's customers purchase a disc and request streaming of the content
in a manner tailored to their individual preferences.
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Persons whiiave legally obtained the right to possess and view the relevant
contentare not members of “the publicihder sectiod06(4) The Supreme Court
was unequivocal about thi8Ve have said that [the term publ@des not extend to
those who act as owners or possessors of the relevant praseretg’' 134 S. Ct. at
2510113

Thatmakes sense. One whas the righto view a disc can arrange to do so
in her own home. Nothing about transmitting the disc’s content to that person is
“public” in law or logic. Indeed, two of the Studios (Disney and Fgrantedthis
precisepoint in Aerea SeeBrief for Petitioners at *46Aereq 134 S.Ct. 2498
(2014) (No. 13461), 2014 WL 768315“T here is an obvious difference between a
service that merely stores and provides an individual user access to copies of
copyrighted content that the user already has legally obtained, and a Heavice
offers the copyrighted content itself to the public at large.”).

The district courtnonethelessconcluded that VidAgel's customers own

only the disc, not the right to have that content streamed, and thetre

31 See alsdrox Broad. Co. v. Dish Network LL.@60 F. Supp. 3d 1139, 1162
(C.D. Cal. 2015)evaluating service in which “subscriber transmits programming
rightfully in her possessioto another devigé and concluding that [t]his is
simply not a ‘public’ performance within the meaning of the Transmit Clause”
(emphasis in original))United States v. ASCAB27 F.3d 64, 73 (2d Cir. 2010)
(noting that “when Congress speaks of transmitting a performance to the public, it
refers to the performance created by the act of transmisgidri’ (citation
omitted)).
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members of the public with respect to receiving a stred®1i.0EL1 (adopting the
Studios’ argument). That both misses the point of what the Supreme Court and the
Studios said iAereo regarding who the public is (and isn't) and how VidAngel’s
service works.VidAngel streams a filtered movie that (1) is avable only to
customers who own a diseand thus have aght to play at their leisurdhe movie

in questionand(2) is availableonly to discowners pursuant to thguersonalized
filtering choices (i.e., each stream is uniqu€f. Cartoon Network536 F.3cat 139
(holding that “transmission * * * made to a single subscriber usisigge unique

copy produced by that subscriber” is not a public performance).

Because VidAngel's service is availalolely to those who lawfully purchase
discs, the filtering it offers is not only private, but profoundly limited. Millions of
families are mterested in filteng. But because discare costly for VidAngel to buy
and not unlimited in number, VidAngel can offer filteriagly to a small subset of
its potential customer base. VidAngel's model not only enghetghe Studioare
compensated fahe diss they elected to selit makes it impossible for VidAngel
to offer streaming to the public at large.

And that is the irony of this caséidAngel wouldpreferto receive a license
from the Studios to stream filtered content to the puliiiR540-41.3? But the

Studios oppose filtering and have refused to deal. VidAthgislhad nochoice but

32 Indeed, as discs become obsolete, so will VidAngel's busine<si44%.
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to resort to its disbased model, which limits it to streaming filtered contentdase
upon the availability of a disio purchase and reseM.disc for which the Studios
got paid.

One final point.That VidAngel doesnot streamfrom the physical disat
sells to the customer is irrelevant for public performance purpAsd3isney and
Fox assured the Supreme Couithe transmit clause says nat word about
whether transmissions originate from a single copy of a perforntante Brief
for Petitionersat *36, Aereq 134 S.Ct. 2498 (2014) (No. 3361) 2014 WL
768315 What mattersis not the physical medin from which the content
originates but the capacity in which the recipient receiveblitlike the rest of the
nonrowner “public,” an owner maywatch atitle an unlimited number of times,
whether by putting a disc in a home device or by transmissiberioome?® The
opposite result, which the district court reached,bath hypertechnical and
Inconsistent withAereds guidance.

C. VidAngel's Service Is Also AProtected Fair Use.

The district court’s rejection of VidAngel's fair use defense was also. error

SeeER1316. The fair use doctrinpermitsotherwise infringing uses that society

33 SeeBrief of the United States as Amicus Curiae Supporting Petitioners at
*32, Aereq 134 S. Ct. 2498 (2013) (No4®1), 2014 WL 828079
(“Ordinarily * ** a consumer’s streaming of her own lawfully acquired copy to
herself would effect grivate performance outside the scope of the Transmit
Clause.”).
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prefers to allow. As the Supreme Court memorably put it, fair use is an “equitable
rule of reasorf * * which permits courts to avoid rigid application of the copyright
statute when, on occasion, it would stifle theryvcreativity which that law is
designed to fosterStewart v. Abendt95 U.S. 207, 236 (1990)

What VidAngel does is faiunder the FMA and under generally recognized

concepts in fair use jurisprudencéidAngel creates an intermediate copy for
precisely one reason: so that it can send filtered streams to its customers’ homes
Making intermediate copies to further the ultimate public good and purpose of the
Copyright Acthas long been recognized as classic fair 8se, e.g.Sega Enters.
Ltd. v. Accolade In¢.977 F.2d 1510 (9th Cir. 1992as amendedJan. 6, 1993)
Sony Comput. Entmt, Inc. v. Connectix Corp.203 F.3d 596, 60628 (9th Cir.
2000) And herethe ultimate nosanfringing use—viewing a filtered movie at
home—is oneCongress specifically sanctioned.

Streaming individually filtered versions of movies to custonatsr they
have purchased a disc copy of the malaoes not diffemeaningfully fromwhat
this Court has called a paradigmatic example of fair use: sbaitig. Recording
Indus. Ass’n of Am. v. Diamond Multimedia Sys.,, 680 F.3d 1072, 1079 (9th
Cir. 1999) Spaceshifting refers tothe idea that a consumer who buys content has
the equitable right to watch it across platforlBecause a customer wibays a

disc of a movie clearly has the right to watcHatr usepermit herto upload that
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movie to cloud storage and watch it @atream.She is not limited to watching the
movie solely from the discSuch spacshifting, as the content providers have
themselves told thBupremeCourt, is perfectly legallranscript of Oral Argument

at 12, Metro-GoldwyrrMayer Studios Inc. v. Grokster, Ltch45 U.S. 913 (2005)
(No. 04480) (“The record companies, my clients, have said, for some time
now* * * that it's perfectly lawful to take a CD that you've purchased, upload it
onto your computer, put it on your iPod.”).

VidAngel facilitates permissible spaceshifting with a congressionally
approvedtwist. Using the Internet, a customer instructs VidAngel to create and
transmit a filtered stream of a movie that the customer, by virtueeiotliac
ownership, is already entitled to vieWhat is spaceshifting. The only difference is
that the streamed content is filter&lit that does not make the use unfair. To the
contrary, transmitting a filtered stream to a household that owned the movie is
exactly what Congress intended.

The individual fair use factorsupportthe sameconclusion. True, VidAngel
IS a commercial entenge; it filters creative, fictional works,and it uses a
substantial portion of those works. These factors mpeshapsweigh slightly

against a finding of fair us&.But that wasalso true for the VCR, and forany

34 But seeKelly v. Arriba Soft Corp.336 F.3d 811, 8201 (9th Cir. 2002)in
analogous setting, these factors neither “weigh[] for nor against either
party* ** ")
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other protected fair uses as w&llAnd here they areasily outweighed by two
other factors

First, what VidAngel does is profoundly transformative, which weighs
heavily in favor of fair useCampbell v. AcufRose Musicinc, 510 U.S. 569, 570
(1994) (explaining that “the more transformative the new work, the less will be the
significance of other factors, like commercialism, that may weigh sipaifinding
of fair use.”). The district courieemedVidAngel's filtering not transformative
becauseit “does not add anything to Plaintiff's workg * [i]jt simply omits
portions that viewers find objectionable.” E®R That conclusion is both inaccurate
and wrongly dismissive of the interest the FMA was enactgohthcate.

To state the obvious: omissions can transform a work. Romeo and Juliet
absent the final act is not a tragedy, and the Bidels quite differently witimo
resurrection of Jesus. Nor tize transformative power of omission limited to plot.
Removal of mature content has such a powerful transformative effect that only
then will certain audienceswatch those movies Religious convictions, and
parental views about what is appropriate for childeee real ad powerfuland in

fact matter more to VidAngel's customers thamything elseabout a particular

3% See, e.g.Kelly, 336 F.3d at 8121 (commercial use of thumbnails that
depicted entire content of copyrighted pictures was protected). Indeeduate
commercial use with unfair use would effectively destroy the doctrine.
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title. Congress patently agreedkgterminingthat “simply omit[ting] portions [of
copyrighted works] that viewers find objectionable” was sigaificenough to
warrant express Congressional protectibime Studios resisted mightijyrecisely
because they claimed the exclusive right to make editorial chélde@sRep. No.
10933, pt. 1, at 6942005) Those choices mattdrecauseomissions carclearly
transform a work®

Nor does VidAngel’'s transformative filtering undermine the value of or
market for the Studs works. VidAngel is no pirate. Like RedbaxdBlockbuster
before it, VidAngel spendsillions of dollars to buy discs the Studios have chosen
to sell, directlyprofiting the Studios. Moreover, the eviderestablishedhat many
American families would not watch the Studios’ titles absasonvenient filtering
service—which means that VidAngel benefits the Studios’ bottom line by
increasing theipotential audienceCf. Sony 464 U.Sat454 (“It is not implausible
that benefits could also accrue to plaintiffs, broadcasters, and advertisers, as the
Betamax makes it possible for more persons to view their broadcasts.”). Indeed, a
majority (51%) of VidAngel's customersvould not view movies wiblt filtering.

ER53637.

3 See, e.g.supran.23 (statement of Taylor Hackford, on behalf of the DGA)
(“Removing scenes and dialogue from films interferes with the story a director is
trying to tell, and in so doing, can take away from the narrative structure and
overall vision* * * "),
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There 8 no doubt that VidAngel's conduct would be fair usaalif its
customers refuseto watch the Studios’ moviewithout filtering. The fair use
doctrine indisputably protects “a use that has no demonstrable effect upon the
potential market for, or the value of, the copyrighted work” since such use “need
not be prohibited in order to protect the author’s incentive to credtmy 464
U.S. at 449As the district court found, that reality is true for the majority of
VidAngel’s customersER15

That leavesa minority of customers who might indeed be forced to watch
content(perhaps without their childrerihey do not desirdecauseVidAngel's
filtering is unavailableER3637. But even for this minority, VidAngegjivesthe
Studios the cut they are due: the Studios make the aamantfrom VidAngd
(i.e., the purchase price of the djisas they do from Redx or otherbusinesses
thatbuy and rent these discs to custombérshort, VidAngel expanddhe market
and pays the Studidkeir shareThat Studiognight make more money bselling
platformspecific copies explaingpartially) why we are hereBut it does not
entitle the Studios to relieT.he Studios already got paid, and their market is only

enhanced.
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[I.  The District Court Abused Its Discretion In Finding The Sudios
Demonstrated Likelihood OF Succes On Their Second Claim: Access
Control Circumvention Under 17 U.S.C.§ 1201(a)

Becausdheir first claim (copyright infringement) is weak, the Studios begin
every submission with their second claim (DMCkcumvention).The Studios’
DMCA argument is both simple and facially appealigs also wrong.

The DMCA differentiates between measures that control access (section
1201(a)) and measures that control use (section 1201{lPumventing use
control meaures isnot actionable under the DMCAUJsecontrol circumvention
permits a remedynly if the resulting usdnfringes copyright in violation of
17U.S.C. § 106" Declining to prohibit circumwvetion of usecontrol measures
makes good sens@&he alternativewould allow content creators to employ use
controlsto bar noninfringing usedy lawful content owners.

Accesscontrols prevent viewing, not usd@hey are treated differently;
circumventing hem without the ownés authority is independentlyactionable.
Encryption is an access control because it prevemésithorizedsiewing. Yetlike
all disc owners VidAngel and its customersinquestionably have authority to

decryptand view each movie.

37 Trafficking in usecontrol circumvention technology is also actionalee
17U.S.C. § 1201(b)
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The Studios insist that they onlyonditionally authorize access: decryption
to view isallegedlygranted, but decryption to copy, filter, asileam isallegedly
not. But conditional authorization to access content depending on what youhdo wit
it is just usecontrol by another naméermitting the Studios to enforce such a
control through section 1201(alfould frustrate the comprehensivaheme
Congressnactedor usecontrols which imposes liability only for (fyafficking
or (2) subsequently committg copyright infringement. VidAngel does neither.

The Studios’ position distorts the text, history, and purpose of the DMCA
Is also irreconcilable with the MA, enacted severyears later. If this Court
nonetheless adopts the Studios’ position, it must theswera question it
expressly lefunresolvedn MDY Industries, LLC v. Blizzard Entertainment, Inc.
Is fair use an affirmative defense to a prima facie violatioseation1201? 629
F.3d 928, 958 n.12 (9th Cir. 201@)Blizzard’). The answer is yes. And, as
explained above, VidAngel is likely to prevail on such a defense.

A. The DMCA Prohibits The Unauthorized Circumvention Of Access
Protections, Not Copy Protections.

To understand why VidAngel does not violate 17 U.S.@281(aj1)(A), it
Is important to understand the three circumvention prohibitions set forth in the
statue. As this Court noted in 2010The DMCA contains three provisions
directed at the circumvention of copyright owners’ technological measures.
Blizzard 629 F.3d at 943 (describing sections 1201(a)(1)(A), (a)(2), and )(b)(1)
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The Studios accuse VidAngel of violatiogly thefirst of the three provisions: 17
U.S.C.8§1201(aj1)(A). SeeER63G31.

Section 1201(a) of the DMCaAoncerns onlythe circumvention oficcess
protections.Seel7 U.S.C. 8§ 1201(&})(B) (defining the relevant phrase used
throughout section 1201(a): “a technological measure [that] ‘effectively controls
access to a work™).The statuteprohibits the direct circumvention of access
protectionsSeel7 U.SC. §1201(a)(1)(A).But it alsomakes clear that authorized
conduct does not constituiseich circumvengn:

[T]o “circumvent a technological measure” means to descramble a

scrambled work, to decrypt an encrypted work, or otherwise to avoid,

bypass, remove, deactivate, or impair a technological measure,
without the authority of the copyright owrfet * .

17 U.S.C.8 1201(a)(3)(A) (emphasis added). The statute iatposes liabilityfor
“trafficking” in accesscircumvention devices. 17 U.S.C. § 1201(a)(2).

In contrast, section 1201(b) regulates the circumventionop¥ (or use)
protections.Seel7 U.S.C. § 1201(b)(2)(B) (defining the relevant phrase used
throughout section 1201(bja technological measure that effectively protects a
right of a copyright owner under this title in a workaoportion thereoff. As this
Court has expressly held, section 120Xbgsnot prohibit direct circumvention.
Blizzard 629 F.3d at 945 §'1201(a)(1)(A)prohibits circumventing an effective
access control measure, whergd201(b)* * * does not prohibit circumvention *

* * pecause such conduct was already outlawed as copyright infringgment
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Instead,section 1201(b)rovides a broader definition of circumvention with no
exemption for authorizationSee 17 U.S.C. §1201(b)(2)(A) And it imposes
liability only on those who “traffic” in copy protection circumvention devices.
17U.S.C. § 1201(b)(1)

B. VidAngel Does Not Circumvent Access Control Protections
Becausdt Is Authorized By The Studios 10 Avoid Them.

VidAngel uses software to decrypt the protections of Content Scramble
System (“CSS”), Advared Access Content System (“AACS”), and BIER474
75. But like all lawful purchasers/idAngel isauthorizedby the Studios to decrypt
CSS, AACS, and BD+ to view the discs’ content (i.e., “gain access to the work”).
As such, VidAngel does not circumventaccess protection in violation séction
1201(a)(1)(A).

The Studios’ real objection is to th@annerin which VidAngel avoidghese
protectionsIn essence, the Studickim the right to grant lawfulisc purchasers
the authority to circumverthemonly in a specific wayhat grans access but not
copying. Interpreting the text of section 1201(a) in such a manner, however,
ignores the structure, history, and purpose of the DMCA LVRCHoldings LLC
v. Brekka 581 F.3d 1127, 1133 (9th Cir. 200@¢jecting broad construction of
“without authorization” in Computer Fraud and Abuse Athjted States v. dsal

676 F.3d 854, 859 (9th Cir. 201l¢&n banc)same).
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In Blizzard this Courtclosely examinedthe differences between sections
1201(g and (b)of the DMCA 629 F.3d at94346. The Court determined that
section 1201(a) “creates a new anticircumvention right distinct from copyright
infringement.” Id. at 948. It specifically held that “a fair reading of the statute
(supported by legislative history) indicates that Congress created a distinct anti
circumvention right undeg 1201(a) without an infringement nexus requirement.”
Id. at 952%8

In rejecting a sectio 1201(a) infringement nexus requirement, Bhzzard
Court saw a distinct (and extremely narrow) Congressional purposection
1201(a) evidenced by legislative histditynoted that:

e “[T]he Senate Judiciary Committee report explains that 1201(a)(2) and
(b)(1) are ‘not interchangeable’. they werdesigned to protect two
distinct rights and to target two distinct classes of deviceés .” Id. at
947 (quoting S. Rep. No. 1490, atl2 (1998).

e “The House Judiciary Committee similarly states of 1201(a)(2), ‘The act
of circumventing a technological protection measure put in place by a
copyright owner to control access to a copyrighted work is the electronic
equivalent of breaking into a locked room in order to obtain a copy of a
book.” Id. at 947 (quoting H.R. Rep. No. 1351, pt. 1, at 17 (1998)

% In so doing, this Court created and acknowledged a circuit split with the
Federal Circuit.Blizzard 629 F.3d at948. In the Federal Circuit, the Studios’
failure to prevail on their copyright claim would necessarily doom their DMCA
claim. If this Court concludes that the Studios are unlikely to prevail on their
copyright claim but likely to prevail on their DMCA claim, VidAngel reserves the
right to seelen banaeview of the infringement nexus question.
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Indeed, this Court relied adhe House Cormerce Committee’s explanation lodw
such a locked room analogppliesin a digital world:
[An] increasing number of intellectual property works are being
distributed using a ‘clierterver’ model, where the work is effectively
‘borrowed’ by the user (e.g., infrequent users of expensive software

purchase a certain number of uses, or viewers watch a movie on a
pay-perview basis)

Id. at 94748 (quoting H.R. Rep. No. 16861, pt. 2, at 3 (1998).

Unlike a customer who pays for a single viewing of the movie (and then
circumvents CSS, AACS, or BD+ to watch another time), VidAngel's decryption is
nat akin to breaking into a locked room to obtain a copy of a book. It is akin to
being given a key to a locked room and tmdise the keynly if you agree not to
photograph or take anything. Imagine that you use the key,ybod property
inside, and photograph it. Whether or not your decision to photograph was
wrongful, it makes little sense to punish you for entering the room.

In passng the DMCA, Congress did nospeak toevery technological
measure that might eventuaélynerge It creded distinct rights in sectiori201(a)
and (b) withoutexpressly addressing that a given technology might not fall clearly
into one category or the oth&s laternoted bythe Librarian ofCongress

Congress did create a distinction between the conduct of

circumvention of access controls and the conduct of circumvention of

use controls by prohibiting the former while permitting the latter, but

neither the language of section 1201 nor thegislative history

addresses the possibility of access controls that also restrict use. It is
unclear how a court might address this issue. It would be helpful if
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Congress were to clarify its intent, since the implementation of merged
technological measuresguably would undermine Congress’s decision
to offer disparate treatment for access and use controls in section 1201.

65 Fed. Reg. 64568 (Oct. 27, 2000)

Congress has not taken tips suggestion to clarify the law. But the proper
answer is clear. If the lawful purchaser of a digital work is authdrizae the
copyright holder to circumvent encryption to view (without restriction) a complete
work, any attempt to condition that authority on a method of decryption that
prevents copying is properly understaagia use (not access) conttbthere is a
subsequent copyright violation (i.e., unlawful comy, then 17 U.S.C. § 106
provides the clear and satisfactory remedy. If there is no subsequent copyright
violation, the Studios will not (and should not) have any remedger the
CopyrightAct.

If the Studios’ contrary view weracceptedcopyright ownerscould—and
likely will—prohilt lawful owners of copyrighted materials from engaging in a
wide range of lawful uses by employingeasureshat simultaneously protect

access and use. Thatnot andshould not be the law.
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C. VidAngel Offers The Only Reading 0 Section 1201(a)That Can
Be ReconciledWith The FMA, A Later-Enacted Statute.

Congress enacted the FMA because it wanted filtermajuding filtering
over thelnternefto belegal despiteéhe Studios’ objection® Yet the Studios claim
that filtered streaming requirdleir permission. That cannot be right.

For any movie to be filtered, transmitted, and viewed over the Internet, the
following threethings must happen: (1) one must have access to a decrypted copy
of the work (2) one must stream the work or derivasitieereof over the Internet
and (3)a filtering technology musbe appliedbefore displayg the workto the
enduser.As a matter of logic and physics, there is no successful transmission
scenario in which those three things do not happen.

Becausehe Studios encrypt all the content they produce, their reading of
section1201(a)gives theman ironclad veto \wer step one ofany transmissin.

Like the district court, the Studios view the authorization of accesseaaypted
work as conditional; authorization to decrygatovie to view it (which every disc
owner necessarily has and does)allegedly not the same as authorization to
decrypt a movie to stream itOn their accounttheir power goesven further.

customers ofervices(like Google Play) thatlo obtain authorization to decrypt

39 Family Movie Act of 2004Hearing on H.R. 4586 Before the Subcomm. on
Courts, the Internet, Intellectual Property of the H. Comm. on the Judidi@gth
Cong. 68 (2004)H.R. Rep. No. 10933, pt. 1, at 70¢2005)
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and stream moviesan be subjected to terms of use. The Studios can thus always
contractually demand that streaming companies make filtering or modifying
streamed content a violation of the terms of service.

In the Studiosview, the FMAonly trimmedcopyrights not other rights, and
specifically not the acces®ntrol righs undersection1201(a) that they conseu
expansively. According to the Studios, any filtering that infringes ubase
expansive rights is still verboten. Thus, filtering over the Internet can ootyr
with their blessing.

That argumenboth ignores thehistory of the FMA and impugns Congress
as a spectacularly impotent body given to nullifying its own objecti@abell v.
Markham 148 F.2d 737, 739 (2d Cir. 1948)earned Hand explaining that “it is
one of the surest indexes of a mature and developed jurisprudehnde
remember that statutes always have some purpose or object to accomplish.”)

The point of the FMA was to permit filterind\s initially proposed the
FMA addressednly filtering movies “performed in” private households, i.e.,
filtering movies played on DVD players in the horR@amily Movie Act of 2004,
H.R. Rep. No. 4586, 108th Cong. 8 2 (20Q4pntaining no transmission
languag@). But the bill's language was modified to reach
“performanced * * transmitted” to private households, which, Ifinition,

includes performances transmitted over the InterRamily Entertainment and
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Copyright Actof 2005, Pub. L. No. 109, § 167, 119 Stat. 218, 223 (2005¢e
also ER286 If the Studios are right, adding the transmission language to the FMA
accomplishediterally nothing

The Stwiosattempt tqustify that position through distortion oflegislative
history. Specifically, they rely on the Senate report summarizing the Fbé¢a151
Cong. Rec. S450, S5a? (daily ed. Jan 25, 2008tatement of Sen. Hatchljhe
language in tht Report facially most favorable to the Studiesndeed, it is
essentially their whole casdas a mentionthat “the Ad does not provide any
exemption from the antiircumvention provisions of section 1206 * .” Id. at
S502.

That paragraphhoweverjs entirelyconsistent with VidAngel's positios
explained abovebecauseVidAngel is authorized to decrypt to vieawmovie, it
circumvents no access control. That reading of authorization is compatible with the
text of the DMCA, and preserves the force of the word “transmitted” in the FMA.
Nothing in the text or legislative histogf the FMA rejects thateading of the
DMCA. As such, there would simply be no reason for the FMA to provide an
“exemption from the aritircumvention provisions of section 1201.”

The Studios conveniently omit other legislative history from the House

Subcommitteewhere the FMA was introduced and hotly debatetlistory that
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undermines their reading of section 1201. For exan@x&gresswoman Lofgren
asked Mr. Aho (the CEO of ClearPlay):
So you don't have to defeat the encryption that is protecting these
DVDs, for example, althoughguess theoretically the movie industry

could go to the next phase of encryption, which would themnegou
to defeat that scheme.

Supran.23 at73. When Mr. Aho demurred, Congresswoman Lofgren’s response
mace clear that she shar¥idAngel’'s understanding of 1201(a):
All right. Okay. You know, | am interested in this®* But | really
think there’s a broader issue here, which is artists are free to create and
express, but consumers who lawfully purchase or rent are not required
to look at all of it.* ** And it seems to me that once you've lawfully
purchased something, you have a right to watch some of it, all of it. It's

your choice. And if you use technology to assist you in making that
choice, it's stillfundamentally your choice on what to see.

Id. at 74.Her pointwas that the right to filter was not prey to development of
some system of accesentrol that could render filtering technicallypossible.
Yet that is preciselwhat the Studioaskthis Caurt to bless.

At the end of the day, this exercise illustrates wbwyrts interpret and apply
statutory text, not legislativhistory. Only the statutory text was passed by both
houses of Congress angsed by the Presideritlilavetz, Gallop & Milavetz, A.

v. United States559 U.S. 229, 253 (2010) (Scalia, J., concurriAgy the text of
section 1201(a) can easily be read in a manner consistent witiFMh&. In
contrast, the Studios’ interpretation d¢fie DMCA renders the FMA both

meanindess and superfluouds such their interpretation should be rejectadfatt
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v. Alaska 451 U.S. 259, 267 (1981gourts “must read the statutes to gieffect to
each if [hey] can do so while preserving their sense and purpose”).

D. Any Technical Violation Of Section 1201(a) By VidAngel $ A
Protected Fair Use.

Since the passage of the first Copyright A&ctL790, the text of the statute
has made impermissible numerous activities that are nonetheless socially
beneficial. Thus the judiciary quickly developetthe “fair use” doctrine.Folsom v.
Marsh 9 F. Cas. 342, 348 (C.C.D. Mass. Oct. 1, 18Bair use was exclusively a
common law doctrine until 1976, when it was partially codifi€dstle Rock
Entmt v. Carol Pbl'g Grp., 150 F.3d 132, 141 (2d Cir. 1998)

Consistent with its origin, fair udeday ensures the persistence of socially
beneficial conduct even whehe Copyright Actextually prohibits such activities.
Stewart v. Abend495 U.S. 207, 236 (1990yhe Supreme Court has also made
clear that fair use is a vital “traditional contour’ of copyright protectiant a
“speechprotective ** * safeguard[],” which, if disturbed, could cause a conflict
with the First AmendmentGolan v. Holdey 132 S. Ct. 873, 890 (201%jitation

omitted)
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This Court hasexpressly left undecidedhether fair use applies to the
portion of the Copyright Actontainingthe DMCA (section 1201) Blizzard 629
F.3d at958n.12 It does?°

All content is now either digital or capable of being digitized, enthus
capable of being encrypted or otherwise protected by access and copy control
measures. Under the Studiogerpretation of the DMCAauthorization to decrypt
can be granted conditionallyo police contentuse Absent a fair use defense,
content creatorsould prevent amgne anywhere from using their contefar any
reasonThe Studios warthis. But society should not.

For example, an artist who wished to create a paradyglassic fair use-
might purchase and rip a DVD to access its contents for that pupaswbell
510 U.S. 569The Studiosnsistthat even such a traditional, core fair use wodd b
prohibited by the DMCAso long as the Studios encrypted the DVD ditinot

consent to the artist’'s condu8tich a result would make fair use meaningless.

40 Section 1201(a)(1)(Dis plainly not intended to be the exclusive safeguard
for fair useunder the DMCA Congress instructed the Librarian to determine
whether antcircumvention adversely affects norfringing uses “of a particular
class” of works every three years. 17 U.A201(a)(1)(C)Not all fair uses can
be identified in advance by class, and many can emerge over three years. This
provision underscores the importance of applying fair use tecaatimvention
and arms the Librarian to do so in certain settings amenable to rulemakings It do
not indicate that Congress intended to foreclose this traditional defense in
individual cases.
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Or imagine that someone discovers tBaidio executives have circuéito
fringe groups a previouslynknown movie that extolslectionrigging and have
encrypted the DVDo require a terdigit passcode to view his individual wants
to decryptthe DVD and circulatenewsworthy portions ats contents to the public;
again, a classic famse.The Studios assert that the DM@uld prohibit such
socially beneficial activity, no matter how newsworthy the underlying content or
how obvious a fair us@hat too is not, and shoulet be, the law.

In short, the Studios assert that the DM@rohibits socially beneficial
activity no matter how faithe useaslong as the Studios witleld their consent to
decryptin a particular mannenf the fair use doctrine does not apply to the
DMCA, anyone can protect anything from dissemination undeDMEA, and
can stopany fair use in its entirety, through the mere expedient of encrypting the
underlying materiallhatis surelynot the world Cagress intended.

Properlyconstruedthe text of the DMCAtself mandates the availability of
afair usedefenseAfter setting forth the various facial prohibitions of the DMCA
in sections 1201(a) and (b), section 1201(cfdgvides that “[n]othing in this
section shall affect rights, remedies, limitations, or defenses to copyright
infringement, including fair use under this title.” 17 U.S.C. 8§ 1201(c)(1)

(emphasis added)yhestatutethus squarelgontemplate afair use defense.
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The statuterefers to claims “under this title,” artde DMCAIs indeed under
that title—Title 17 of the U.S. Code (&tled “Copyrights”). Thus, & noted
intellectual property scholar Jane Ginsberg has argued, “the phrase ‘including fair
use,” as set off in commas, modifies not ‘defenses applicable to copyright
infringement,’ but ‘limitations undet * * this title’”; as a result, “fair use is a
gereral limitation on rights set out in Title ¥7 * [and] §1201(c) preserves fair
use as to anttircumvention as well.” Jane C. Ginsbe@ppyright Use and Excuse
on the Internet24 Colum:VLA J.L. & Arts 8-9 (2000)

Nor doesanything else in the text or legislative history of the DMCA
suggesthat it does not or should nabcorporatethe centuriemld doctrine See,
e.g, Glynn S. Lunney, Jr.The Deathof Copyright: Digital Technology, Private
Copying, and the Digital Millennium Copyright A@&7 Va. L. Rev. 813, 846
(2001) (explaining that Section 1201(c) preserved a fair use defefise)best
interpretation of the DMCAs that itexpressly requires consideration of a deéen

of fair use to claimsinder sectiod201(a)*

41 That interpretation also ava@dunning afoul of both thd&irst Amendment
and the limitations of the Copyright Clause itself, which authorizes Congress to
afford copyright protection for a limited time, only “[tjo promote the Progress of
Science.” U.S. Const. Art. I, 8 8, cl. 8ee Fair Hous. Council of San Fando
Valley v. Roommates.com, LLE&66 F.3d 1216, 1223 (9th Cir. 201@)oting that
“[ulnder the canon of constitutional avoidance, the interpretation of the statute
need not be the best reading, so long as it's ‘fairly possible,” and that there is “a
duty to consider constitutional concerns and to adopt an interpretation that avoids
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In any eventnothing inthe DMCA prohibitsthejudicial application of a fair
use defenseSee, e.g.MarthaA. Field, Sources of Law: The Scope of Federal
Common Law99 Harv. L Rev. 881, 890 (198@)oting thatthe creation of federal
common law making, even in the face of hostile substantive provisiobsths
permissibleand a core judicial function in the absence of a congressional
command to abstain).

The case for fair use as socially benefi@all evensocially necessaris
extranely stronghere Consider:if section1201(a) is actionable even absent a
nexus to infringing conduct (a question on which this Circuit and the Federal
Circuit disagree), and the Studios are correct that they can, through conditional
access controlsirpose use restrictions undction1201(a) then nothindout fair
use will allow ecrypted content to be used other tsthe Studios bles$t cannot
be that in 199&ongress, with little fanfare, enacted a statute byathe expedient
of accessontrols, granted content creators the complete control that fair use has
denied them for two centurieSee als@Burk & Cohen,Fair Use Infrastructure for
Rights Management Systert$ Harv. J.L. & Tech. 41, 4@001)) (explaining that
fair use was itendedto “adapt[] copyright to new technologies that pose

challenges for the traditional copyright framework?).

ruling on the constitutionality of a statute, if we can fairly do so”) (QudtiNgs. v.
St. Cyr 533 U.S. 289, 29300 (2001).
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[ll.  The District Court Abused Its Discretion In Finding That The Studios
Demonstrated A Likelihood Of Irreparable Harm.

A showing of irreparable harm is “perhaps the single most important
prerequisite for the issuance of a preliminary injunctieahd the Studios utterly
failed to make that showind.1A Wright, Miller, & Kane,Federal Practice and
Procedure§ 2948.1 (2d ed. 1995Yhe district court’s contrary finding rests on a
forbidden presumption, not on actual evidence of impending infmg the
Studios’decision to ignore VidAngel fundamentally undermittesir position.

A. Harm Must Be Proven, Not Presumed, And The Studios Offered

No EvidenceThat VidAngel's Continued Operation During The
Litigation Was Likely T o Cause Irreparable Harm.

The Studios did not prove that VidAngel’'s continued operation would cause
irreparable harm to their multibilliedollar businesses in the shtimhe needed to
reach a final judgment in this case. The district court both effectively adopted an
impermissible presumption of harm and improperly credited the Studios’ vague
andspeculative evidence, which lacked any direct connection to VidAngel.

First, by accepting the Studios’ suggestion that mere “copyright
interference” equates with irreparable harm, the district court essentially (and
wrongly) presumed harm. The court reasoned that VidAngel's operation caused

irreparable injury simply by intéring with the Studios’ “ability to control the use
and transmission of their Copyrightaarks.” ER17 (citations omitted). But the

Supreme Court and this Court have unequivocaligallowed presuming
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irreparable harmeBay Inc. v. MercExchange, LLG47 U.S. 388, 394 (2006)
(overruling Federal Circuit’s “categorical grant” of injunctive relief for sgsbd
patent infringemet claims);Flexible Lifeline Sys., Inc. v. Precision Lift, In654

F.3d 989, 998 (9th Cir. 2011([P]Jresuming irreparable harm ia copyright
infringement case is inconsistent with, and disapproved by, the Supreme Court’s
opinions ineBayand Winter.”). A party seeking preliminary relief must always
“‘demonstrate thatrreparable injury islikely in the absence of an injunction.”
Winter v. Nat. Res. Def. Coundb5 U.S. 7, 22 (2008)

The Studios’ assertion of “copyright interference” as a form of irreparable
harm is nothing more than a presumption by another name. It cannot substitute for
a concrete, specific showing of actual injualinger v. Colting607 F.3d 68, 80
(2d Cir. 2010)rejecting “categorical” rules and holding tleatourt “must actually
consider the injury the plaintiff will suffer if he or she loses on the preliminary
injunction but ulimately prevails on the meritg” Bethesda Softworks, LLC v.
Interplay Entmt Corp. 452 F. App’x 351, 355 (4th Cir. 201{iyreparable harm
may not be “based on the intangible nature of the copyright alone, as such
reasoning would lead to the very presumption étyprohibits?).

Second, the Studios’ vaguwand speculative evidence did not come close to
showing that VidAngel's statip operation poses a real amimediatethreat to

their business relationships and goodwill. Again, the teachiegay Winter, and
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Flexible Lifelineis that each part of the preliminary injunction standard must be
applied rigorously. It is not enough to contend that infringing services generally are
a concern orapresent a potential loss of licensing revenue. The “extraordinary
remedy” of a preliminary injunctioWVinter, 555 U.S. at 24, can be justified only if
VidAngel's continued operation poses an imminent risk of irreparable +ajtingt

IS, injury that will occur before thiditigation is resolved and that cannot be
remedied with money damages.

One critical fact illustrates why this record cannot support a preliminary
injunction: as the Studios concede, no licensee has ever even mentiodedessu
complained about, VidAngel. Their counsel admitted as much at the hearing below:

THE COURT:* ** When you talk about irreparable harm in that

vein, you talk about-and the goodwill, sort of, with licensees. Bidl

just want to make sure | didn’'t g8 the needle in the haystack of

paper that's been filed. Have licensees specifically complained? Was

there any sort of declarations that talk about, you know, iTunes,

Amazon, saying, “Hey, what's going on here? Why am | paying when

so-andso doesn’'t have to do that?” Is there anything like that?

MR. KLAUS: There is not, Your Honor.

ER156. The Studios’ principal witness, Tedd Cittadine, the Senior Vice President

of Digital Distribution at 20th Century Fo_
I, =r7-21 None of the

other Studios even offered a witness, so Cittadine’s testimony stands as the only
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The crystalclear record on this point confirms that the district court’s
findings far overstate the evidence. Citing Cittadine’s declaration, the court found
“that unlicensed services like VidAngel's had bespecifically referenced as a
concern during negotiation meetings with licensees” and “VidAngel's service
undermines Plaintiffs negotiating position with licensees and also damages
goodwill with licensees.”"ER18. But Cittadine’s carefully worded declaratio
supplies nothing more than generalizations about “unlicensed services.” He says
that Fox’s clients “worry” and “complain about” competing with (unnamed)
unlicensed serviceER56061. That is hardly surprising, given illegal fifharing
sites like Pirate Bay that offer free content.

Vague expressions of concern about unlicensed services are not enough. The
Studios proffered no evidence specific to VidAngel and, indeed, supplied no
specifics at alno evidence of lost customensp threats to terminatdcenses,
and norequests for more favorable terms. At most, the Studios speatalabet
their future interestdyut speculation does not satisfy the demanding standard for a
preliminary injunction Amylin Pharm., Inc. v. Eli Lilly & C9.456 F. App’'x 676,

679 (9th Cir. 2011)“[E]stablishing a threat of irreparable harm in the indefinite

future is not enough.”).
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Further, the record lacks any evidence that monetary relief would be
inadequate. Between VidAngel’s meticulous recoERp4243, and the Studios’
knowledge of their licensing fees, monetary damages m@agily be calculated
and paid—to the penny-if liability is ultimately found attrial. SeeActiveVideo
Networks, Inc. v. Verizon Coroims, Inc., 694 F.3d 1312, 13320 (Fed. Cir. 2012)
(concluding that district court clearly erred in finding irreparable harm from fpaten
infringementbecause the plaintiff “broadly and extensively” pursued license fees
for its technology and “no fact finder could reasonably conclude that [plaintiff]
would be irreparably harmed by the payment of a royalty (a licensing fee)”). So too

here. No injunction is justified.

B. The Studios’ YearPlus Delay RecludesA Preliminary | njunction.

Coupled with this scant evidentiary showing, the Studios’ claim of urgency
also lacks credibility, given their previously unhurried approach to VidAngel and
this litigation. This Court has held that “long delay before seeking a prelyninar
Injunction implies a lack of urgency and irreparable ha@akland Tribune, Inc.

v. Chronicle Publ’'g Cq.762 F.2d 1374, 1377 (9th Cir. 1989hat holdingdfits
perfectlyhere.

VidAngel sent the Studios detailed letters describing its business model in
the summer of 2015. Disney even opened a VidAngel accountEfR&30, 551

Yet the Studios waited nearly a year before filing suit in June 20itdaanoher
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two months before seeking a preliminary injunction, and were content with a three
month delayto hearthat request. If the Studios were truly threatened with
imminent harm, they would have acted expeditiously to protect their +gius
waited well over a year. Indeed, courts regularly hold that delays of this kind are
sufficient to deny preliminary reliefSeel1A Wright, Miller, & Kane, Federal
Practice and Procedurg 2948.1 n.13collecting cases).

The Studios persuaded the district court that it was “reasonable” for them to
“monitor” VidAngel anddelayfiling suit (or, indeed, take angction at all) until
they perceived a “more significant threaER19. But the relevant question ot
whether it was reasonable for the Studios to gamble that VidAngel would disappear
or fail, making litigation unnecessarystead the questiorhereis whether the
Studios can persuasiveljemonstrateghat VidAngel suddenlyand inexplicably
morphed from too insignificant to warraeven a ceaseanddesist letter, to a
dangerous threat that the Studios cannot withstand for even a few nidmlys.
cannot

IV.  The Balancing Of Hardships Requires Reversal.

The balancing of the hardships here is stark: the preliminary injunicn
destroyingVidAngel's business, while leaving in place until firal judgmentwill
cause little or no harm to the Studios. VidAngel had no choice but to completely

close its streaming business to comply with the preliminary injundéB28,56-
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57.As a result,ts customers can no longer watch any streamed movies, not even
the discs they permanently owBR28.VidAngel's employees worked nonstop to
comply with the injunctionas tothe Studios’ works while still streaming other
content, but it was not technologically feasili&28, 5256, 72-74. Every month

that VidAngel is shut dowr{completely or “just” with respect to 56% of its
business, ERB84)t risks the irreparable loss of goodwill, customers, and
employees.

The crippling effect of the preliminary injunction on VidAngel's business
weighs decisively against the Studidelated demand for preliminary injunctive
relief. Winter, 555 U.S. at 24 (“[Clourtsnust balance the competing claims of
injury and must consider the effect on each parthefgranting or withholding of
the requested religf. The district court’s failure to consider the injunction’s
devastating consequences for this fledgling business requires re@&osalans,

Inc. v. Selecky586 F.3d 1109, 113&th Cir. 2009) (“[T]he district court has a
duty* * * to balance the interests of all parties and weigh the damage tt);each
Los Angeles Mem. Coliseum Comm’n v. Nat'| Football Leag3¢ F.2d 1197,
1203 (9th Cir. 198D(“The district court* * * failed to identify the harms which a
preliminary injunction might cause to defendants and to weigh these against

plaintiff’s threatened injury); Int’l Jensen, Inc. v. Metrosound U.S.A., In¢.F.3d

54



819, 827 (9th Cir. 1993[finding that in balancing hardships, “relative size and
strength of each enterprise may be pertinent”).

The lower court disregarded the overriding threat to VidAngel's existence by
reasoning that VidAngel's practices were likely infringing and thus warranted no
consideration. But that circular reasoning collapses two separate inquiges: th
plaintiff's likelihood of success and the risk of harm to tleéendant if wrongly
enjoined. Winter and eBay however, confirm that the preliminary injunction
standard must not be collapsed and that traditional equitable principles must be
appliedin each caseWinter, 555 U.S. at 225; eBay 547 U.S. at 3993 (entry of
injunction is not automatic and district court’s “discretion must be exercised
consistent with traditional principles of equity”). The cases cited by the district
court predatéMnter andeBay and their reasoning is accordingly not controlling.
See Triad Sys. Corp. SoutheasterreExpressCo., 64 F.3d 1330, 13338 (9th Cir.
1995) (applying presumption of irreparable harm and reasoning that harm to
defendant was not cognizablé&pple Comput Inc. v. Formula Int’l, Inc, 725F.2d
521, 525(9th Cir. 1984) (presuming irreparable harmyerruled by Flexible
Lifeline, 654F.3dat 989

Instead of ignoring the imminent likelihood that the requested injunction
would put VidAngel out of business, the district court should hauged the

injunction altogethegiven how sharply the equities favor VidAng€lf. Wintet
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555 U.S. at 23 (consideration of public interest and Navy’s interest required
denying injunction, even if plaintiffs had established irreparable hart a
minimum, the court should have applied settled precedent and held the Studios to a
higher standard in showing likelihood of success on the merits, particularly since
the requird merits showingin preliminary injunction cases varies with the
“relative hardship to the partiesBenda v. Grand Lodge of Int'l Ass'n of
Machinists & Aerospace Workets84 F.2d 308, 313¢th Cir. 1978)

VidAngel has relied in good faith on the FMA and Congress’s intent to allow
American families access to filtering technology. The Studios’ case turns on
unsettled questions of law. Where the questions posed are novel and an injunction
would destroy the defendant’s business, equity counsels decisively against the
“extraordinary remedy” of a preliminary injunctiointer, 555 U.S. at 24.

IV.  The Injunction Harms The Public Interest.

Finally, the preliminary injunction thwarts viewers’ rights, enshrined in the
FMA, to filter content to which they object, and should be overturned for this
reason alone. When, asre, ““an injunction is asked which will adversely affect a
public interest * * the court may in thpublic interest withhold relief until a final
determination of the rights of the parties, though the postponement may be
burdensome to the plaintiff.’Sbrmans 586 F.3dat 1139 (quotingWeinberger v.

RomereBarcelg 456 U.S. 305, 3123 (1982). “In exercising their sound
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discretion, courts of equity should pay particular regard for the public
consequences in employing the extraordinary remedy of injuncumter, 555
U.S.at23-24.

This is just such a case. Here, “the impact of an injunction reaclheade
the parties, carrying with it a potential for public consequen&®imans 586
F.3d at 11389, by hampering the right to filter copyrighted content tbahgress
codified in the FMA.SeeGolden Gate Rest. Assin City of San Francis¢cdb12
F.3d 1112, 1127 (9th Cir. 2008)The public interest may be declared in the form
of a statute.”) (quoting 11A Wright, Miller, & Kanekederal Practice and
Procedure§ 2948.4, at 207 (2d ed. 1995And the Supreme Court has “repeatedly
recognized the governmental interest in protecting children from harmful
materials.” Reno v. ACLU 521 U.S. 844, 875 (1997)/idAngel furthers this
important interest by enabling viewersédffectively outsource ordemand access
to the hardware and knowhow needed to filter out objectionablgern
Significantly, it is the only service currentivailable that works with mobile
devices, tablets, and SmartFP¥$¢he viewing methodgredominantlyused by
consumers of all ageER48081, 540

The district court brushed this key public interest gsmenting out that
VidAngel could simply provide a service similar to ClearRaigR20. ClearPlay,

however, relies on YouTube’s streaming platform (which Google owns) and
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therefore worksonly with Google Play.ER22223. Before adopting its current
model,VidAngel attempted to create a service like ClearPlay’s, but it was thwarted
and notified that such filtering violated YouTube’s termseifvice ER223, 524

58.

Moreover, ClearPlay’s service falls well short of enabling consumers to
enjoy the rights embodied in the FMA. ClearPlay wook$y with Google Play,
only via aMacintosh or Windowscomputer using a Google Chrome browser
(rendering it incompatible with most devices and content platforms), and only with
standaredefinition content\hereagublic denandseekshigh-definition and Blu
ray contenj. ER22224, 47778, 51419. Moreover, it does not work on more than
9% of the Google Play movie database, including popular titles like the Stdire
Wars collection. ER224 Finally, it is difficult to use, works poorly with certain
platforms it claims compatibility with, and often stops workiB&22226. It is no
substitute for VidAngel's usdriendly, effective filtering service, as evidenced by
the strong support VidAngel enjoys from viewers and community leadgemwell
as by the sheer number of customers who use VidAngel rather than CléarPlay.

Meanwhile, by requiring VidAngel to shut down its entire businEs¥)8
the injunction blocks access to the many thousands of discs in VidAngel's vault

owned outright by many thousands of VidAngel users and precludes the public

42 SeeER350440
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from using VidAngel to filter content from the multitude of rights holders not
involved in this litigation ER8384. And the ruling threatens to destrtdye market
for filtered content, and frustrate the FMASs policy aim, by chilling the

devebpment of similar technologies.
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CONCLUSION

For the foregoing reasons, the injunction should be dissolved.
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