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Pursuant to Federal Rule of Appellate Procedure 28(aigus curiae
the Copyright Alliance respectfully submits this briefsimpport of appellees
Disney Enterprises, Inc.; LucasFilm Ltd., LLC; Twexthi Century Fox Film
Corporation; and Warner Bros. Entertainment, Inc. (collety
“Appellees”). This brief is submitted with consent by fhaties:

INTEREST OF AMICUS CURIAE

The Copyright Alliance is a nonprofit, nonpartisan @)@)
membership organization dedicated to promoting aotepting the ability
of creative professionals to earn a living from their cvegt It represents
the interests of individual authors from a diverse rasfgereative industries
— including, for example, writers, musical composers @ubrding artists,
journalists, documentarians and filmmakers, grapdmcl visual artists,
photographers and software developers — and the somihdsses that are
affected by the unauthorized use of their works. Thpy@Gght Alliance’ s
membership encompasses these individual creators nodaitors, creative

union workers, and small businesses in the creatnestry, as well as the

! Pursuant to Federal Rule of Appellate Procedure 29(a)(b}0unsel for
any party authored this brief in whole or in part, aodoarty or counsel for
any party made a monetary contribution intended td the preparation or
submission of this brief. Onlamicus curiaemade such a monetary
contribution. Some Copyright Alliance members are, oradfidates of,
Appellees in this matter. Additionally, some Copyrigtiiance members
may join otheramicusbriefs in support of Appellees.



organizations and corporations that support and inmestem. Moreover,
members omicusare among the even larger and even more diverse array
of citizens and companies that owe their livelihotmdthe Copyright Act.

The appellant in this case attempts to make thpeaponly about big
studios, and the suggestion that the appellant krmeiter than the studios
do about how their works should be commercialized. tBist case is not
just about big film studios: it is about creators @ftgpes, and those
affected by the reach of copyright law extend far beyondntraes of the
parties involved in the present appeal. Creators @omtributors to
copyright-protected works come in all sizes and vaset®d this case has
implications for all of them.

The concept of innovation is of fundamental importatcethe
Copyright Alliance. The copyright laws spur the develepm and
distribution of new creative works and innovations for tleméfit of public
consumption by ensuring that those who contribute &sé¢hworks and
innovations are entitled to determine how their efforts Wil used and
modified. Accordingly, the Copyright Alliance encouragpartnerships
between creators and technology companies to deaglddake advantage

of new technologies that create new audiences in newlega ways,



regardless of whether those new ways might “disrupt”iticathl business
models.

However, regardless of the ways in which new technebgnd
businesses models evolve, a stated aspiration toecf&anily friendly”
copies of copyrighted works does not merit judicialidegion to permit a
new, and heretofore illegal, enterprise. Nor is one rsacgg0 accomplish
certain activities envisaged and permitted by exgstiegislation. The
Copyright Alliance submits this brief to help the Cauntlerstand the broad-
reaching legal and practical consequences that reversald have on
creators and owners of copyrighted works — not just matiotures, but any
sort of work. The Copyright Alliance also submits thisebto help the
Court understand the policy reasons that support theriptppof Judge
Birotte’ s reading of the Family Movie Act (“FMA”), and uaderscore that
this Court should reject any attempts to use this d¢askgislate new
exceptions to technological protections for copyrghivorks.

SUMMARY OF THE ARGUMENT

Defendant-appellant VidAngel, Inc. (“VidAngel”) advocaties what
it calls “common sense,” but there is nothing sensableut disregarding the
law or legal precedent. And creating broad exception®raad rights

conferred by Congress and the Constitution does not hppeair better



angels. Indeed, courts have repeatedly, and correejbcted prior efforts
to find lawyer-created loopholes in these broad sighlo basis exists for
VidAngel to meet a different outcome.

VidAngel reproduces copyrighted works and publicly perfothem,
purportedly in the interest of allowing children willigent parents to see
movies that contain “filter-worthy” content. Assumingis is in fact
VidAngel' s objective, it can be met — and indeed, isgoenet — using
methods other than one that relies on violations oéisé\exclusive rights
granted to copyright owners under Section 106 of the @ymyAct.

This self-described “tiny start-up” — in reality, a fprefit company
that “spends millions of dollars” making thousands of iespof the entire
content of thousands of copyrighted works, which VidAngéransmits to
the public — threatens to have an expansive impadopgright law. The
arguments it makes would unleash broad consequencesrdators and
copyright owners of all stripes. It would turn a narrexception into an
open door for commercial actors to exploit others’ hamtk wnd financial
investments, without seeking permission or contmigutio the creative
effort. Moreover, a dozen years ago Congress carefullyidered the same

policy arguments that VidAngel purports to rely upond dhe FMA was



written accordingly. It is for Congress, not the couds;dnsider arguments
that the FMA should be re-written.

Nor is this the place to legislate new exceptionsht law against
circumvention of technological protection measures farative works.
Technological protection measures defend all sorts oyragited works,
and VidAngel’ s position would create an exceptwah tuns directly counter
to the core reasons for the enactment of Section 1201 eofDifital
Millennium Copyright Act in the first place; it wouldsa incentivize others
to engage in hacking of all sorts of technological miod® measures that
are designed to prevent piracy of creative works. Theicisourt’ s ruling
was sound, legally and practically, and shouldfbenzed.

ARGUMENT

l. THE DISTRICT COURT CORRECTLY SAW THROUGH
VIDANGEL' S ATTEMPT TO CREATE AN UNWARRANTED
LOOPHOLE IN COPYRIGHT LAW

A. VidAngel Violates Fundamental Exclusive Rights of
Copyright Owners.

VidAngel claims to be under attack for providing fikkd versions of
movies. That is false. The complaint in this case shthat the plaintiffs
sued VidAngel not for filtering movies, but for runniag unlicensed video-
on-demand service that makes unauthorized reproductoms public

performances in violation of 17 U.S.C. 88 106(1) & (8eeCompl. 156
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(VidAngel infringes plaintiffs’ exclusive rights topgoand make public
performances of copyrighted works, in violation of 1 SIEC. § 106(1) &
(4)). Hiding behind the argument that its commercialitess creates a
benefit to which copyright owners’ interests should bborslinate,
VidAngel at its core copies and publicly performs copyrigivners’ works,
without the permission of or payment to the owneris s indefensible.

A proper application of the law holds that copyingcapying unless
there is an exception. Congress deliberately constiube Copyright Act
to work in such a way: the “approach of the bill iss&d forth the copyright
owner’ s exclusive rights in broad terms in sectiof.]L0Od.R. Rep. No. 94-
1476, at 61 (1976). The breadth of the Act is impudrthecause it is how
creators and copyright owners realize a return on tmeiestments of
artistry, time, and money. When an exception is eckat is done carefully
and with all stakeholder interests taken into account

The thrust of VidAngel' s argument appears to be teduse it has
purchased a copy of a work, it can do whatever it svamth that work. Yet
despite that VidAngel’ s argument, just under its sesfia a mutant form of
the first sale doctrine in Section 109 of the Copyrigbt, VidAngel itself
does not cite the doctrine. This is a tacit admissitat despite its forced

analogies to the disposition of physical copies, VidAngengaged in much



more than that. Its “distribution” is defensible onlhheve it makes no
copies and does not perform: the text of the firs¢ sl@fense confirms as
much. 17 U.S.C. 8§ 109(a) (noting applicability onlythe distribution right

(Section 106(3)). There is nothing about the possessiaan authorized

copy that allows a party to make copies or engage bligpperformances

(the rights that the district court found VidAngeldii violated) as part of
the sale or disposal of a copy of a work.

Others who have attempted to make similar “I bougrga | can do
whatever | want with my copy” arguments have foundlessing from the
courts: making copies is a separate infringing agtithat must be
authorized by the copyright owner under Section 18ée Capitol Records,
LLC v. ReDigi Inc. 934 F. Supp. 2d 640, 646, 655-56 (S.D.N.Y. 2013)
(copying music file from user’ s computer to cloud lodkerpurposes of
selling song “necessarily involves copying9ee also Peker v. Masters
Collection 96 F. Supp. 2d 216, 221 (E.D.N.Y. 2000) (“It is no defetist
[defendant] used a lawfully acquired object to achigéveinlawful goal of
copying.”); Design Options, Inc. v. BellePointe, In®40 F. Supp. 86, 91
(S.D.N.Y. 1996) (right to resell sweaters bearing desmjd not give right
to sell sweaters with new versions of designs). Austiative agencies

have held similarly. SeeU.S. Dep’ t of Commerce Internet Policy Task



Force, White Paper on Remixes, First Sale, and StatutomyaBes, at 35
(Jan. 28, 2016), available at  https://www.ntia.doc.gov/
files/ntia/publications/white_paper_remixes-first_ssil@utory damages_
jan_2016.pdf (copying for purposes of distributing newsmms of works is
infringement); U.S. Copyright Office, DMCA Section 104 Repatit,/9-80,
97-98 (August 2001), available at https://www.copyright.gov/
reports/studies/dmca/sec-104-report-vol-1.pdf (findimg defense in the
creation of digital copies for purposes of “re-selling”\poeisly purchased
digital files).

VidAngel' s references to “intermediate” copying dassnmake those
copies any less infringing. Making copies for some oflugpose — unless a
specific exception or defense applies — is copyingetimgiess. See Sega
Enters. Ltd. v. Accolade, Inc977 F.2d 1510, 1519 (9th Cir. 1992)
(following Walker v. Univ. Books602 F.2d 859, 864 (9th Cir. 1979) (“[T]he
fact that an allegedly infringing copy of a protectearkvmay itself be only
an inchoate representation of some final product to berketed
commercially does not in itself negate the possyboitinfringement.”);see
also MAI Sys. Corp. v. Peak Comput., J@91 F.2d 511, 518 (9th Cir.
1993) (loading copy into RAM may result in the creatafnunauthorized

copies). This form of copying falls plainly within theéatute as well as



within this Court’ s precedent and, contrary to VidArgedrguments,
following the law makes senSe.

B. VidAngel Relies on Lawyer-Driven Methods That Directly
Conflict with the Letter and Spirit of the Law.

When looking at the way VidAngel functions, it iear that the cry of
“filtering” is a red herring that seeks to distract tbeurt from the fact that
VidAngel is violating the plaintiffs’ reproductiondapublic performance
rights, and lacks any viable defense. And VidAngebigs or downplays
features of its system that have nothing to do withttomgi aspects of
movies that some may prefer not to see. Most egregiodstAngel
markets itself as a way to remove the end creditsrmosfit the heart of how
the many artists and professionals who work on themaekeowledged.
VidAngel Br. at 12. While VidAngel unconvincingly mméains that its
“credits” filter is offered because some films showegmbially offensive
“blooper reels” during credits, this is merely a pretextien it has every
ability to remove those portions where they appeavihg the credits in

place. See id

2 VidAngel spends a lot of ink on the history of the V&R other products.
The Court should not be distracted by those argumertese products are
not only outside of the facts of this case, but Vidéalhg service bears no
factual or legal similarity to the exceptions thaté&een judicially found to
fall outside the bounds of copyright liability. Likewislaws exist that cover
what Redbox does; but these laws do not apply té&\Myel, and VidAngel
does not put forth an explanation that they do.

9



Moreover, VidAngel' s system is overly complex. Theréy tisi no
reason — other than trying to take advantage of someigedcloopholes in
copyright law — for VidAngel’ s convoluted “buy-sellbady/stem. Indeed,
the situation here is essentially analogous toethinsa long line of cases
where courts have rejected lawyer-driven methods for awpidopyright
law. Seventeen years ago, Judge Rakoff rejected amarjuhat a service
that bought tens of thousands of popular CDs and uptbdtem for access
by subscribers who could prove they owned the wwds legal, despite the
defendant’ s argument that the service was the “Gimattequivalent” of a
cloud locker that allowed space-shifting.UMG Recordings, Inc. v.
MP3.Com, Inc.92 F. Supp. 2d 349, 350-51 (S.D.N.Y. 2000). Dismigsi
“‘consumer demand” arguments that are echoed in VidAsgbrief, the
court explained:

Stripped to its essence, defendant’ s “consumer protectio

argument amounts to nothing more than a bald claiat th

defendant should be able to misappropriate plaintdffsperty

simply because there is a consumer demand for its Admdly
appeals to the conscience of equity.

Id. at 352. Courts have continued to see past lawyeerd business
structures that are dressed up as something else batt are designed to
seek a way around copyright law. ReDigi the court rejected an attempt to

argue that a system for selling “used” digital muges merely “migrates”

10



the file from one user to another, when it was cleat a copy was made in
the process. 934 F. Supp. 2d at 650. Two years ealeurt shut down
an enterprise that involved the purchase of hundoéd3VD players and
hundreds of copies of copyrighted works for customefeetat” for 14 days.
Warner Bros. Entimt Inc. v. WTV Sys., Inc., 824 F. Supp. 2d 1003, 1011
(C.D. Cal. 2011).

In American Broadcasting Companies, Inc. v. Aereo,,Inbe
Supreme Court saw Aereo’ s complicated system of dizad-antennas for
what it was: an attempt to create an end-run aroumgublic performance
right. 134 S. Ct. 2498, 2511 (2014). With its rulinge tCourt also
eliminated the confusing “guideposts” that the Secddudcuit was
constrained to create in order to avoid widespreadecpences of its now-
reversed decision that Aereo — itself a “Rube Goldbieg-tontrivance” —
was not violating the lawWNET, Thirteen v. Aereo, In@22 F.3d 500, 513
(2d Cir. 2013) €n bang (Chin, J., dissenting) (rejecting concept that ruding
“provide ‘ guideposts’ on how to avoid compliance with @pyright
laws.”).

These courts have all rejected the pretext that leas Iput forth,
finding that MP3.com was not just “music in a differpface” or that Aereo

was just “television on your phone.” The courtskied at what the party

11



actually did. Similarly, like in the cases cited abpthe law should not
favor methods that are designed to take advantagerot¢iped loopholes in
the law. This is not the type of innovation thag¢ thhamers of Article I,
Section 8, Clause 8 had in mind. Nor does a system thaddlthe market
with nearly identical competing works add anythingthe progress of
science or the useful art€Compare Am. Broad. Cos. v. Aereo, |i€7/4 F.
Supp. 2d 373, 404 (S.D.N.Y. 2012), aff d sub nom. WNEZ,F3d. 676 (2d
Cir. 2013), rev' d and remanded sub nom. Aereo, 134 2468 (2014)
(noting the “numerous other methods through which thi#ip can lawfully
receive access to [p]laintiffs’ content” — and rejectigargument that the
public has the right to receive programming througlreAesparticular
service),with VidAngel statement, “watch movies however the BLEER y
want” “MdAngel” Google Search Results Page, Goog&earch,
https://www.google.com/search?g=vidangel+bleep&biw=
1440&bih=794&source=Inms&sa=X&ved=0ahUKEwiktoL740 [®#yo

MKHbcSC1sQ_AUIBSgA&dpr=1 (last accessed Feb. 15, 2017).

12



[I.  JUDGE BIROTTE' S DECISION CORRECTLY CONSTRUED
THE FMA

In its opening brief, VidAngel asserts that the FMA, 17 U.S8C.
110(11), “immunizes it from any liability.” See VidAngel Br. at 17.
However, the plain meaning of the Copyright Act, as suiga by the
universally-accepted canons of statutory constructrah lagislative intent
leads to one conclusion: VidAngel’ s expansive reagirfgection 110(11)
Is wrong. See id

A. Broad Copyright Rights Are Fundamental to Creators’
Constitutional Bargain with the Public.

The exclusive rights created by Section 106 of the GgiptyAct are
intentionally broad, because they are fundamental & Glnstitutional
bargain between creators and the publieeH.R. Rep. No. 94-1476, at 61
(1976) (the “approach of the [Act] is to set forth the yogght owner’ s
exclusive rights in broad terms in section 106][.]")

The FMA, in contrast, is a very limited provision spgcig that
certain specific acts do not constitute violatiorfstlle Copyright Act.
Congress was careful to draft the language of the FMA teebgtechnical,
specialized, focused and precise, like any limitatiams the rights of

copyright creators and ownerSee, e.9.S. Rep. No. 106-42, at 10 (1999)

13



(compulsory licenses are narrowly drawn by Congress); H.R. Re. 108-
660, at 8-9 (2004) (same).

In keeping with this approach, Congress has debatedtedyraand
ultimately passed the FMA and other exceptions to copyrigith the
assumption that courts would follow the traditional etisn of statutory
interpretation and construe their terms strictly, giving rgvevord its
intended meaning. It is thus of fundamental importancalltareators and
members of the creative community, includagicus s members, that this
Court carefully apply the tools of statutory constrmctso as not to extend
any exceptions to copyright liability beyond the scommtemplated by
Congress.

In contrast to this balanced and traditional view gbyemht, in the
present appeal, VidAngel invites the court to radycaktend the FMA by
violating, inter alia, the plain meaning rule, the presumption of narrow
interpretation of statutory exemptions whenever (@nhkere) any ambiguity
exists, and the rule against surplusage.

B. The Plain Meaning Rule Shows that the FMA Should Be
Directly and Narrowly Applied.

Any inquiry into the proper interpretation of a statatest begin with
its text. As a matter of course, courts follow the plaieaning of statutory

text, unless such a reading suggests an absurd resauls@ivener’ s error.
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See e.g., Estate of Cowart v. Nicklos Drilling Ca05 U.S. 469, 474-75
(1992); United States v. Providence Journal Cd85 U.S. 693, 700-01
(1988).

The rule is easily followed in this appeal becauseptaa text of the
FMA is unambiguous. By its own terms, the FMA is draftedaanarrow
and very specific exception to the rights of copyrightdbs. The 191
words of the relevant text of the statute only exempt twgordte actions
from liability: (1) the “making imperceptible” of portiortd content, and (2)
the “creation or provision” of technology to enable #ame. 17 U.S.C.
8110(11)et seq Every other clause in the FMA is a carefully-crafted
limitation on those two exemptionse.g, on who can direct the “making
imperceptible” (a member of a private household), howhrtan be made
imperceptible (limited portions), on when the exceptiompligs (during
performances or transmissions), and on where performancesyduhich
the making imperceptible takes place under the FMA roasur (in or to
one household for private viewinghd.

Nowhere in the text of the FMA is there an exemption fopying
protected materials. Indeed, the FMA prominently andi@Xp requires
that a performance or transmittal be from an “authorcogaly of the motion

picture” and that enabling technology not create xetficopy.” See Clean
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Flicks of Colo., LLC v. Soderbergh33 F. Supp. 2d 1236, 1240 (D. Colo.
2006). Despite this lack of authorization, as dematestr abovesupra
Part I, VidAngel admits that it makes such unauthorizedesopnd stores
them on its servers. VidAngel Br. at 11, 20. Such storagedeniably a
fixation “that can be perceived with the aid of a maehor device.” See,
e.g., Matthew Bender & Co. v. WestliPlgCo., 158 F.3d 693, 702 (2d Cir.
1998),cert. denied526 U.S. 1154 (1999) (citing 17 U.S.C. § 101).

Nor does the FMA contain any language exempting unawtheri
public performance of works. Courts have made clear tlsnace (like
VidAngel) that streams copyrighted works over the irgens publicly
performing them and thus requires a licenSee Aereol34 S. Ct. at 2498;
WTYV Sys., Inc824 F. Supp. 2d at 1011.

Finally, Section 110 plainly states that “[n]othing[the FMA] shall
be construed . . . to have any effect on defenses otations on rights
granted under any other section of this title or unagraher paragraph of
this section.” 17 U.S.C. § 110. Thus, by its ternme EMA was not
intended to enlarge any other limitation on rights sashthe first-sale
doctrine or fair use. VidAngel, however, contends thatRMA supports its
claim that the filmmaker’ s rights are limited by balbctrines. See

VidAngel Br. at 27, 29-30, 32-43.
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C. VidAngel’ s Misinterpretation of the FMA Violates the Canon
of Narrow Construction of Statutory Exceptions.

Finding the plain meaning of the FMA a poor fit, VidAngestead
offers a patchwork of semantic tricks in a failed atieto stretch the statute
to its needs. In just two short paragraphs in itsfpxi@Angel encourages
the court to misinterpret the statue using a remarkabletyaaf double-
speak. Phrases such as “a common sense reading of thte stanost
naturally described,” “authorizes . . . broadly,” and “mosatural
construction,” id. at 21-22, are all strong indications that VidAngel' s
argument reaches well past the plain text of the statute.

The various readings of the FMA that VidAngel advancevialate
the fundamental canon of construction that presumesetkemptions to
statues should be construed narronBee C.I.R. v. Clarki89 U.S. 726, 739
(1989);see also John Hancock Mut. Life Ins. Co. v. Harris&' 6av. Bank
510 U.S. 86, 95-97 (1993) (ERISA); U.S. Dep’ t of Justiceamdano, 508
U.S. 165, 181 (1993) (FOIAXiticorp Indus. Credit, Inc. v. Bro¢gkd83 U.S.
27, 33-35 (1987) (FLSA). This basic principle of interptietais even more
important when, as here, the Constitutionally-protketghts of artists and
copyright holders are at issu&ee, e.g., Tasini v. N.Y. Times G826 F.3d

161, 168 (2d Cir. 2000), aff d, 533 U.S. 483 (206&)ne Pub gCo. v. Ala.
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Custom Tape, Inc507 F.2d 667, 670 (5th Cir. 197%)yan v. CARL Corp.
23 F. Supp. 2d 1146, 1150 (N.D. Cal. 1998).

Perhaps the best example of VidAngel’ s overbroad agpiieaits
attempt to enlarge the scope of the words “from an authbiopy” until
the phrase loses all meaning. According to VidAngey, performance of a
copyrighted work is from an authorized copy of that waikJong as a copy
of the work was purchased legitimately somewhere albegcausal chain,
no matter how much unauthorized copying or distributiols lbacurred
between the purchase and performartseeVidAngel Br. at 22.

Clearly, this argument proves too much, because miestypcan trace
its origin to a copy that was legitimately obtaineda@ame stage. VidAngel’' s
attempt to create a loophole for itself would mean thlhost every
performance of a copyrighted work comes “from an authorizepy,”
including the activities of past illicit services liRdapster (authorized copies
illegally uploaded by users), MP3.com (authorized esppurchased by
pirate streaming service), MP3tunes (authorized promaltiocopies
“sideloaded” into cloud lockers), and Aereo (authorizbbadcasts
retransmitted through the Internet).

A holding by this court that supports VidAngel’ s intetgtien of the

FMA would have implications for future business that expthat statute,
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but could also be cited by a wide variety of users outsidee FMA context
who might claim that their infringement is also a perforg@arifrom an

authorized copy” as MP3.com and other services hase itmithe past. Itis
clear that Congress could not have intended suaimitetl exception in the
FMA lead to such an absurd result. The alternate intexfjiwat that the
words “from an authorized copy” in the statute are cadito their literal

meaning that a performance or transmission must orgidaectly and
contemporaneously from the authorized copy itself tawdorized by the
FMA, is clearly superior.

VidAngel also would have this Court enlarge the FMAtatutory
exemption by adding intermediate copying and storageddwo activities
the statute allows: (1) “making imperceptible”; and (2 tbreation of
technology to “make imperceptible.” VidAngel Br. at 2However, when
Congress has intended to exempt intermediate copyidgseorage under
certain circumstances from infringement liability, itshdone so explicitly.
Seel7 U.S.C. § 117(a), 512(b). Congress could have added threyuage
to the FMA if it had wanted to create an exemption fdringement of a

rightsholder’ s exclusive reproduction right, but did not
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D. VidAngel’ s Argument Violates the Rule Against Surplusage.

Finally, VidAngel’ s argument violates the familiar rudgainst
surplusage. ‘It is a cardinal principle of statutorynsiuction” that the
courts should not construe enactments of the legisld&ranch to cause any
clause, sentence, or word to be “superfluous, void, ognifcant.” TRW
Inc. v. Andrews534 U.S. 19, 31 (2001) (internal quotation omittesbe
also Ratzlaf v. United StateS10 U.S. 135, 140 (1994Kungys v. United
States 485 U.S. 759, 778 (1988) (Scalia, J., plurality omitiaSouth
Carolina v. Catawba Indian Tribe, Inc476 U.S. 498, 510 n.22 (1986).
VidAngel, however, invites this Court to delete the keythorized copy”
and “fixed copy” requirements from the statutgeeVidAngel Br. 20-26.

Reversal here would violate the plain meaning rule,piesumption
for narrow construction of exemptions, and the rule agaurplusage. This
court should interpret the FMA as Congress wrote it —asoVidAngel
wishes it were written. See Aerepl34 S. Ct. at 2511 (“[T]o the extent
commercial actors or other interested entities may lbeearaed with the
relationship between the development and use of [testhologies and the
Copyright Act, they are of course free to seek actimmfCongress.”

(citing Digital Millennium Copyright Act, 17 U.S.C. § 3)).
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E. The Legislative History of the FMA Makes Its Limited
Application Clear.

Both the Senate and House were careful to note teaFRA was
intended to be narrowly applied when the bill washgedebated. Yet in
several places in its brief, VidAngel argues that Gesgjonal intent in 2005
was to create a broad exception for practically aniigcthat a company
found it advisable or convenient to take in ordermplement a filtering
system. See, e.gVidAngel Br. at 19 & n.28-20, 22-23.

VidAngel’ s arguments boil down to an assertion thatg@®&ws
intended that the presence of filtering, some types bichvthe FMA
permits, justifies other infringements. This is wrong. lkdlethe Senator
who introduced the 2005 FMA, Orrin Hatch, was cleart thafringing
transmission[s] [are] not rendered non-infringing by isectl10(11) by
virtue of the fact that limited portions . . . are madperceptible.” 150
Cong. Rec. S.11852-01, S11853 (daily ed. Nov. 24, R(Bdn. Hatch)’
But according to its own marketing, VidAngel is “natdnsed to provide
unfiltered content and doing so would be unfair ® ¢bmpanies that make

the content.” Brad RheedVhy Are Filters Required?VidAngel (Jan.

® Senator Hatch also provided another example of the naessvof the
FMA’ s exemption when he assured other legislatorshengublic that the
FMA “does not provideany exemptionfrom the anticircumvention
provisions of section 1201 of title 171d. (emphasis added).
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2017), https://lvidangel.zendesk.com/hc/en-us/arf2Bi972068-Why-Are-
Filters-Required-. This admission itself dooms VidAhgealefense, because
it concedes thabnly filtering makes this case different from any other action
against an illegal streaming service and that, witHitgring, its activities
would be both infringing and unfaiSee id.

The House Committee that was responsible for the FMA aven
more specific about the reproduction right, stating that FMA was not
intended to exempt actions resulting in fixed copieworks. Clean Flicks
433 F. Supp. 2d at 1240 (citing H.R. Rep. No. 109-33(l), at @005),
reprinted in 2005 U.S.C.C.A.N. 220, 225).

Thus, the legislative history shows that both hou$dékebappropriate
branch of government had the opportunity to make theypchoice now

urged by VidAngel and rejected ild.

* VidAngel' s arguments are echoed &mici, former Representatives
Hostettler and Bachus. Br. of Reps. Hostettler and Badbkt. 26, at 16-
17. They argue that Congressional intent in 2005 twasreate broad
enough safe harbor to protect any new technology Haal filtering
(primarily for violence, as compared to VidAngel's foars sex and
language) as its goal. However, while Congress mag haen interested in
encouraging new filtering companies that were not timeoperation, the
“fixed copy” and “authorized copy” limitations on tieMA’ s safe harbor
would also apply to those company’ s new technolodealopments. On
those issues, too, VidAngel’ s admissions settlm#iter.
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F. The Historical Context of the FMA Makes Its Limited
Application Clear.

The FMA was enacted only 12 years ago. The developmeatded
to its adoption are thus easily ascertained. Inde#er courts have noted
that the FMA was passed in the wake of litigatigaiast two companies
that violated copyright law in similar circumstandes VidAngel, Clean
Flicks and ClearPlay. However, the FMA did not shielérgvaspect of
either of those companies, just as it does not ghetiAngel’ s illegal
reproduction and public performance of the plaintiffs’ works

The FMA was enacted during the pendency of litigatagainst
CleanFlicks and Family Flix.Id. Like VidAngel, those companies had as
their goal the commercial exploitation of re-edited Matbod films with
certain content “filtered out.”ld. at 1238. Like VidAngel, as their “initial
step,” they purchased a DVD of a film at retail befbiereated a fixed copy
of an “edited” work. Id. at 1238-39. And like VidAngel, the presence of
these fixed copies took CleanFlicks and Family Flix §rout of the ambit
of the FMA. Id. at 1240.

In contrast with these two, a third company, ClearRayyided DVD
playback equipment that made imperceptible portiongrdy “authorized
copies” of films that end users purchased themselvedAngel Br. at 8-9.

ClearPlay did not create a fixed copy of work, and geigment enabled
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“filtered” performances “from authorized copies” under piein meaning of
the word,i.e., DVDs of films that ClearPlay customers bought themselve
Id.

That the FMA applied to the then-current structure of ohdhe
offerings from the three companies, and not the other twopdstrates the
narrow application of the text of the statue. ThAFmeans what it says,
and is not meant to be “broadly” applied to immunizg ariringement that
purportedly occurs incident to “filtering.”

. THIS COURT SHOULD NOT REWRITE THE DMCA TO

ACCOMMODATE VIDANGEL'S ILLEGAL BUSINESS
MODEL

VidAngel' s brief repeatedly attacks the film studid® sued it as
“the richest entertainment companies on Earth,” Vid&rigr. at 1, and as
enemies of those Americans who want to view films authadult content.
Id. passim. Without commenting on the propriety of those accosati
amicusmerely points out that its membership represents a divarsge of
copyright creators and owners, including outside tmenfaking industry.
Yet a reversal in this case will affect them as suesyit will the studios
because they also depend on copyright protections.

As all forms of expression are increasingly distridué®d consumed

digitally, amicus s members increasingly rely on the protections of the anti
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circumvention provisions in Section 1201 of the Digitslillennium
Copyright Act (“DMCA”). As Congress foresaw, virtually eyeartist,
writer, and member of the creative community, from thgdstr music labels
to the smallest independent video game designerapg@rapher, has made
their works available to the public digitally in thears since the DMCA
was passed.

The only thing standing between these works and rgené&ee
distribution online are the anti-circumvention provisoof the DMCA.
Thus, any judicial narrowing of the protections foundbsaction 1201 of the
DMCA would have profound effects caamicusand across the economy.
VidAngel’ s DMCA and fair use arguments have the patetdi embolden
others to adopt similar business practices, makiegofisthe same arguments
that VidAngel advances.

Specifically, VidAngel further claims that it can préwen this appeal
without the Court reversing its decisionMDY Industries, LLC v. Blizzard
Entertainment, In¢.629 F.3d 928, 950 n.12 (9th Cir. 2018mended and
superseded on denial of reh’ g, No. 09-15932 (9thF€b. 17, 2011), and
holding that a nexus between circumvention and cgpyrinfringement is

required for liability under Section 1201(a). Howevhrsis not the case.
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VidAngel concedes that it “uses software” to hacktdwhnology that
prevents unauthorized access to the plaintiffs’ wo¥kdAngel Br. at 35.
However, it claims to be authorized to do so by themme filmmakersld.
at 35. As an initial matter, the idea that VidAngeltsvities are authorized,
while bold, is absurd. VidAngel itself admits thilaé Studios have declined
to grant them licenses to copy and stredm., (publicly perform) any
content. VidAngel Br. at 25upraat 21-22 (VidAngel webpage). Instead,
VidAngel claims to be authorized as a retail purchas&\Ds. VidAngel
Br. at 35. VidAngel would have the Court believe thats acting under
authorization of a copyright license, by claiming thatlda/ful purchaser of
a digital work is authorizedby the copyright holderto circumvent
encryption.” Id. at 38 (emphasis added).

In other words, VidAngel' s entire Section 1201(a) argumesis on
the idea that because it has received an implied pgonido view the
content on a DVD, it has not exceeded its copyrigignise, and therefore
has not committed circumvention of access controls. Suclargument
appears to be a form of magical thinking that woescerate the
protections afforded by the DMCA for encryption mechanishat control

access to a protected work. Indeed, VidAngel assestdrary toBlizzard
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that liability for circumvention of such controls camly be for the
infringement of exclusive rights under Section 106.at 32-38

VidAngel has not received any type of permission tournvent the
technological measures in place. Nor is there angrgéipermission to do
so on which VidAngel might rely. Moreover, the dlilto view does not
translate to the ability for an entity like VidAnged tircumvent access
control measures — and particularly not for purposes qiying and
streaming that is central to VidAngel’ s service.

Finally, it would be contrary to public policy to holdhat
circumvention of an access control under Section 1201¢ajres a further
act of infringement to ground any sort of liability. Rag the bar on
liability for a Section 1201(a) violation would frustrateet purposes of the
DMCA to protect, not just companies like the plaiistihere, but a wide

variety of creative professiondls. Amicuss members and many other

> Of course, a three-judge panel of this court mudodoBlizzard unless
“the reasoning or theory of our prior circuit authoritglsarly irreconcilable
with the reasoning or theory of intervening higher autp$ Lair v.

Bullock 798 F.3d 736, 745 (9th Cir. 2015). There is no sutérvening
authority here.

® The brief ofamicusthe Electronic Freedom Foundation (“EFF”) also raises
issues for which this appeal is not an appropriaeiole. As an initial
matter, the record underlying the preliminary injunctarder on appeal is
simply not developed enough for a sweeping decisi@rtorning Section
1201 on First Amendment grounds on the facts of theseptecase.
Moreover, while much of the EFF s brief concerns the rdiss¢ion of
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members of the creative community depend on the cactimvention
provisions of the DMCA to protect digital copies ofeth work.
Circumscribing Section 1201 to chain them to remedies theddy existed
before the DMCA would render the statute superfluous. eddd such a
move would dramatically increase the availability outhorized copies of
creative works on the Internet and make it even morecdiffior creators to

earn the revenues they need to invest in new works.

information outside of copyright, such as automobilganeor potentially
“hackable” Internet security vulnerabilitiesee e.g.EFF Br. 6, 9, 12-20, 23
n.4, those issues are not pertinent to the case ebéiics Court, which
involves pure expressive and copyrightable content.
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CONCLUSION

For the reasons set forth above, and for those set fotippellees’
brief, amicus curiaerespectfully requests that the decision below be
affirmed.
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