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INTRODUCTION

VidAngel provides filtered streams of movies to customers Wwhy (or,
according to the Studiosen) a specific physical dist.That service entails
decrypting, copying, and streaming didtss neitherunfair ror illegal.

The Studios insist thatidAngel unfarly operates'a $ta-day alternative to
licensed streaming services, such as iTunes, lAnhazon, and NetfliX. Ans. Br.3.
True, VidAngel does notitense content. But licenses are only one way that
streaming services can legitimatgdgy for content Physical disc purchases are
anothey and VidAngel pays the Studios milliof@r their discsBr. 11-12 (citing
ER292, 67487).

In many ways VidAngel resemblesRedbox the successful disental
businessLike Redbox VidAngel waits for the Studio$o sell discs to the public,
spendssignificant capital lawfully purchasing discs at pricdstermined by the
Studios, aneffectivelychargesustomers $$2 per day to watch each movidat
modelis neither good nor evil: it is determined by market forces.

Make no mistake: the Studios detest the$®lper day movie rental business
of Redbox They hate all legitimate movierental businesses, and have long

attempted to litigate and lobby them out of existelre5. The reason is simple:

1 Because it is legally irrelevant here, VidAngel will accept (for the sake of
argument) the Studibscorrect characterization of its business as a rental service.
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they want to makeadditional profitsby requiringany postsale rentato occur only
with their permission. But the Studios lost that battle long ago.

Having chosen to sell discs on a given date for a given price, the Studios
cannot preverthe subsequent rental of those sagsical discs. Thas not unfair
to theStudios becausédy are free to adjust their initigkicing and release dat¢o
capture as muchievenue from the later rental business possible Br. 56
(describing VHS distribution strategy)

This caseaarises becaus&/idAngel differs fromRedboxand other possale
disc rental businessasone respect: it provides filtered streaming. For technological
reasons, it mugtrocessfilter, and stream from one physical copy of each tiflther
than the manydentical discs it buys and warehousef48688. That is necessary
for filtered streaming without the Studiosonsernt—and the Studios have never
consentedBr. 810 (citingER71112).

The Studioslegal claimgestentirely on a false premistitat the Studiokave
the exclusive right to stream content. Every time the Studios déudkicensed
streaming, they implicitly characterize streaming as an exclusive right under the
Copyright Act It is not. VidAngel has not violated any of tBéudios actualrights
under the Act. The Studios are not entitled to monopolize the -plest sale

streaming market any more than they are entitled to monopolizeglestentals.



ARGUMENT
l. The Studios Narrative Is Misleading.

The Studios presentation of the record is misleading. It unfairly demonizes
VidAngel, and obscures the relevant legal questions at issue in this.appeal

A. VidAngel’s Business Igair.

VidAngel care about filtering. VidAngel does notuse filtering as some
cynical disguise foan unlicensed streaming service that, by chargimg $1-$2 per
day,ripsoff the Studios and unfairlygompetesvith “legitimaté streaming services

VidAngel wasfounded and has always been ruo enabldiltering. ER523
25. And millions of Americans desperately waliitering—as evidenced by the
overwhelming support VidAngdias received from communities of faith. £R-

40 (dozens of declarations supporting VidAngeBR241 (SaveFiltering.com
petition whichhasreceivedover 125,00Gignaturel

The Studios arealso wrong to insist thatVidAngel's pricing “unfairly”
undercts licensed streaming companies. True, VidAigglpical pemrmovie cost
Is lower than that of services like iTunes. But that comparison is incomplete.
VidAngel chargegxactlywhatRedboxcharges to rent discs. Given that VidAngel
uses a disbased model (with all itmherentrisks and limitations), insurprisingly
follows a similar price structur@he fairness of VidAngés business (and pricing)

should turn on whether its service is laltnot on whether it is cheaper than



streaming companies witlundamentally different business magleThe Studio's
repeatecdomparison of VidAngel to Netflix, Hulu, and Amaz@neven lesétting.
Those services charfjged monthly fes of $8-$9 for unlimited streamig access to
entire libraies of movies.

B. The Studios AreClaiming A Filtering Veto.

If the Studios are correct, filteresireamingof their workscamot occur
without their permission. BB9-40.The Studios are carefubtto denythis. Instead,
they point tooneallegedly“legitimaté€ filtered streaming company (ClearPlag
Googlg as contrary evidenc&ER12324. Thatalternative is illusory.

Thatthe Studios might temporarily permit ClearPlay to opecatgs00gle
hardly establishes thewill continue to do so. At any point, the Studi@sder
pressure from the Directors Guidl Americg mayenforceterms of use prohibiting
any filtering software plugn or application. That is what happened wkh&hAngel

first attempted a nearly identicabproachBr. 10-113

2 Netflix, Membership Planswww.netflix.com/getstarted/; HuluPick Your
Plan, www.hulu.com/start; Amazon.combout the Amazon Prime Membership
Charge www.amazon.com/gp/help/customer/display.html?nodeld=200966690.

3 The Studios dismiss this as a false allegation unsupported ibgnee.
Ans.Br. 6. But VidAngel did introduce evidence that the Google technology
supporting its original service was changed to make filtering impossible specifically
at the Studidsrequest. ER528.



The proof is in the puddindn the 12 years since passage of the FNh&

Studios admithey havenevergrantedanylicense to a filtering companfER71%
12. Andthe ClearPlay filtering streaming service touted ds@itimate alternative
by the Studiodas beerdisabled for allnewmoviesas of September 2016ene
MaddausClearPlay Is No Longer Offering Filtered Movies to Streaariety (Feb.

7, 2017), wwwariety.com/2017/biz/news/clearplayreamingnew-releases
googleshutdown1201980650

EvenClearPlayadmitsthat it cannot currehyt offer streamediltering for any
new movie releaseXlearPlay Br.13. It attributes that fact, not to Studio
intervention, butto unspecified technical difficultiesld. Those “technical
difficulties” have been unsolved for five months and counting, but ClearPlay
maintans they arélikely not permanernit.ld. How reassuring.

Streamediltering by ClearPlay is currentlynavailable for any new movigs
the Studios could shut down ClearPlay at any timd;re other streaming filtering
company existg the United States today.

[I.  The Studos Cannot Show Likely Success On Their Copyright Claims.

VidAngel infringes nocopyrighs. The Studios make two counterarguments.
First,they arguethatVidAngel violates 8106(4)by publicly performing the filtered
works it streams to each customer for private viewitrgs. Br.24-31. Secondthey

argue that VidAngel violates B)6(1)by making intermediataunfilteredcopies of



lawfully purchasedliscs to facilitate filteringAns. Br.23-24.The copies disqualify
VidAngel's service from FMAImmunity, per the Studios, becausey are not
“authorized. Ans. Br.36-38.

The Studios first argument misconstrues the meaning ‘Gdublic
performancé. VidAngel's transmissions are neither performances nor public. And
the Studios second argument misaostrues theplain meaning of the FM#As
requirement that filtering must bdrom an authorized copy**.” 17 U.S.C.
§110(11).

A. VidAngel’s Transmissions AreNot Public Performances.

1. VidAngel Does Not Perform.

VidAngel's transmissions are riperformancesby VidAngelunder the Act.
Br. 23 & n.30.The Studiosthree responsewe unsatisfactory

First, the Studios argue that a volitional conduct requirement does not apply
to public performance claims. Ans. Br. 30 n.Blt “a users involvement in the
operation of the provide&s equipment and selection of the content transmitted may
well bear onwhether the provider performs within the meaning of the”Atreq
134 S. Ct. at 2507.

Second, lie Studios contend that VidAngel is too involved to not be

performing.Ans. Br. 30. But involvemergrior to causing transmission is irrelevant.



VidAngel makes choices available, but its customers select which movies to acquire
and instuct VidAngel what to filter They exercise the volition

Finally, the StudiosayVidAngel haswaived this argument. An8r. 30. But
“It is claimsthat are deemed waived or forfeited, agguments’ United Statey.
PallaresGalan 359 F.3d 1088, 1095 (9th Cir. 200@mphases addetiin any
eventonly afterVidAngel's opening brieflid this Court holdhat volitional conduct
Is an element of direct infringement, and remains so A#eza Perfect 10, Inc. v.
Giganews)nc., No. 155550, 2017 WL 279504, at *6 (9th Cir. 2017)

2.  Any Performance By VidAngel Is Private.

The Supreme Courtecentlyaddressed the meaning of the phréasethe
public’ in the Transmit ClauseAereq 134 S. Ct.at 250001 Several major
broadcasters (including twelaintiffs here) had sued Aereo,a “commercial
retransmission service th@nable[d] its subscribers to watch broadcast television
programs over the internet for a monthly fed@rief for Petitioners at *7Aereq

134 S. Ct. 2498 (2014) (No. #4%1), 2014 WL 76831%citation omitted).

4 The Studios assert that that VidAntedaived' two other arguments by, in their
view, failing to articulate the identical points below. Ans. Br, 38 Not so.
VidAngel made thosarguments below. And, in any event, pure questions of law,
even if not raised below, may be considered on apfealUnited &tes v. Berger
473 F.3d 1080, 1101 n.5 (9th Cir. 2007)
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As the Studios correctly informed the Coulgreo had built its business
“without* * * paying anyone a penriyCompare d. at *21 (emphasis addedjth
ER292 (VidAngel spends one third of all capital raised to lawfully purchase
thousands oDVD and Bluray discs* * *.”) and ER683 (average disc purchase
price paid by VidAngel for each nemlease constitutes 78% of all revenues
collected by VidAngel over thefé of that disc).

In finding that Aerets transmissions wef¢o the public, the Supreme Court
emphasizedthe following

Neither the record nor Aeresuggest that Aerés subscribers
receive performances in their capacities as owners or possessors of
the underlying works. This is relevant because when an entity
performs to a set of people, whether they constittlie publi¢
often depends upon their relationship to the underlying
work.* * * [A]n entity that transmits a performance to individuals
in their capacities as owners or possessors does not perfdtireto
public”
Aereq 134 S. Ct. at 2510. The relevant distinction is simple: transmissiboge
who have lawfully acquired the right to viewvork is private.

Both the United Stateand the Studios endorsed this distinction. Brief of the

United States ag\micus CuriaeSupporting Petitioners at *32ereq 134 S. Ct.

2498 (201) (No. 13461), 2014 WL 82807PBrief for Petitionersat *46, Aereq



134 S. Ct. 2498 (2014) (No. #4%1), 2014 WL 76885. It is fatal to the Studios
positionhere?®

Unlike Aereq VidAngel streams to customers who have lawfully acquired the
right to possess, and therefore to view, copyrighted wahes Studiosadmit:

1.  VidAngel pays the Studios millions to buy thousanddists, numbers
each one, and stores them in a warehoBsell-12 (citing ER292;
ER67487).

2.  Anytime a VidAngel customer wishes to watch a movie, he pays for a
unique, numberedisc Br. 12 (citingER489.

3.  Any time a VidAngel customer wishes to watch a streamdis@a he
owns, he must select the filters he wants to be applied to the sBeam.
12 (citing ER53233).

4. No two customers can own (and thus stream) the same nuntlisced
at the same timef there is no uniqudisc available, neither existing
nor prospective customgcan view a filtered stream of that title. B2
(citing ER489, ERS41]).

The conclusion is inescapable. Every VidAngel customer has obtained the legal right
to view a movie by buying or renting a unique, physical.d¥wosing to have

VidAngel filter and stream it does not make the performance public.

°>Unable toescapé¢he opinion, its own brief, and the governmetirief inAereq
the Studios instead assert tHaw]ell-established precedent supports the ¢surt
conclusion that VidAngel violates the Transmit Clatiges. Br. 25. They proceed
to cite only an inapposite Third Circuit case that predasreoby 30 years, and
two wrongly decidegre-Aereodistrict court casedd.

9



The Studiogespond by disparaging VidAngsl‘buy-sellback model as a
“sham’ Ans. Br. 2729. But whether VidAngé$ customers own or rent the discs is
irrelevant Renters lawfully possess. The Supreme Court was cléaraothat one
who transmits a performance of a wotk individuals in their capacities as owners
or possessorgoes not perform tdahe public?” 134 S. Ct. at 2510 (emphasis added).

Nor is VidAngel a sham. VidAngd inventoryof discsis limited; only
customersvho pay for a specific, physical disc can wateR541 andat any time,
VidAngel's streaming is constrained the number of unique sits for whicht has
paid the Studio£=R541. VidAngels customers have a right to wathle content on
a specific, numbered dis€hat distinguishes them from the pubfc.

Finally, when Congress amend#t TransmitClausein 1976 it added a
compulsory license provision to ensure thatbatladcastetransmitters, no matter

how small, would be able to participateeeAereq 134 S. Ct. at 2506That

® The Studios two “cf.” citations,seeAns. Br. 29, merely illustrate that their
“buyback schenieargument is baseless. Those cases both arose under 17 U.S.C.
8 109b), a section added to the Copyright AcfLl984 (for phonaecords) and 1990
(for computer software) specifically. As its legislative history confirmsQ%b)
imposes speciaell/buyback prohibitions for phorecords and computer software
that do not apply to other kinds of worl&illiance Audio, Inc. v. Haights Cross
Commens, Inc, 474 F.3d 365, 3723 (6th Cir. 2007)phonarecord$; Central
Point Software, Inc. v. Global Software & Accessories, B0 F. Supp. 957, 963
64 (E.D.N.Y. Mar. 28, 1995)as amendedApr. 21, 1995 ¢omputer eftware).
§109Db) is the exception that proves the rule aghe Studiosworks: postsale
rental does not render a performance pulee Columbia Pictures Indus., Inc. v.
Prof | Real Estate Invs, Inc, 866 F.2d 278, 281 (9th Cir. 1989)

10



compulsory license provisioprotects againsthne same de factoeto rightsthe
Studios seek to impose on filtered streamingAdémeq the Supreme Court made
clear that new fact situatiom®t involvingbroadcast retransmissions would need to
be examined closely in light of the Astpurposedd. at Z707. This is such a case

B. The FMA Permits VidAngel’'s Intermediate Unfiltered Copies.

VidAngel's filtering technologymakes intermediate copies of lawfully
purchasediiscs. Br. 11; ER4888, ER50810. The FMAexpressly immunizes those
copies from liability under 806(1)” The Studiosthree arguments otherwise are
mistaken.

First, the Studios argue that the Fiviven if its conditions are metoes not

immunize any violation of 806(1) (and, for that matter, 806(4)). Ans. Br. 3536.
In the words of the Studiostf Congress intended to exempt the performance itself
from copyright obligations (or the making of copies in connection with the
performance), it would have said so expressiys. Br. 36.

Congresglid say so expressly. The FM#ovides that Notwithstanding the

provisions of section 10@he following arenot infringements of copyright* * .”

" For similar reasons, the FMAlso expressly immunizes VidAngel
transmissions from liability undeg 106(4) And the definition of a public
transmission in the FMA is either coterminousarrowerthan that of the Transmit
Clause. The Studios offer no reason why VidAngel would not meet the’ $MA
private transmission definition.

11



17 U.S.C. 8110(11jemphasis addedOf course, botl§ 106(1) and 8106(4) are
“provisions of section 106.

Like generals fighting the last wahe Studios read the FMA to immunize
only “fast-forwarding filtering (which the Studios had argued, {#&A, would
infringe upon their derivative work rights underl®6(2). But that cramped
interpretation cannot be squared with the FBlplain text. If Congress intended the
Studios’ meaning, it would have writteriN otwithstanding the provisions of
section1062), the following are not infringements of copyright *.” And it
knew how torestrict exemptions t8 106 in such a mannér

Second, the Studios argue thetdAngel falls outside th&MA,” because it
does not'make or strearhfrom an authorized copyf any of Plaintiffs works”
Ans. Br. 36 Again, the Studios are wronghis requirement was included to prevent
filtering from bootleg copies, not to prevent filtering from lawfully purchased discs.
Se€el51 Cong. Rec. S501 (daily ed. Jan. 25, 2@0R)e making imperceptible must
be ‘from an authorized copy of a motion picturéhus, skipping and muting from
an unauthorized dbootleg copy of a motion picture would not be exerfjpt.

VidAngel creates every filtered stream from a lawfully purchased Assc.

such, VidAngels technology*make[s] imperceptiblefrom an authorized copy.

8 See, e.¢8 109(a)(“Notwithstanding the provisions of section 106(3)* .” );
8 109(c)(same for 8106(5); § 109(e)(same for 88 106(4nd 106(5).

12



Thatis the common sense meaning‘obm.” Theword “enablé further clarifies
thatlegitimate intermediate steps are not disqualifyingeed,the FMA prohibits
the making of dfixed copy ofthe altered versioof the motion picturé.17 U.S.C.
8110(11) If Congress meant wh#te Sudiossay, it would have prohibéd the
making of*“anycopy of the motion picturé

The Studios reading of the FMAalso undermines its purpose. Br. -23B.
Tellingly, the Studiosoffer no conceivablereason why Congress wouddithorize
filtering only so long as it could be accomplishvaithout intermediate copying. As
legislators who voted to pass the FMA have expressly told this Cour2005,
Congress clearly contemplated that a decryption/filtering/streamigthod, like
VidAngel's, could be developed in the future and would be lawfder the FMA
and the DMCA’ U.S.Reps.Br. 17.

Finally, the Studios argue that VidAngeleading of the FMAvould lead to
absurd results. Ans. Br. 3. Not so.The private performance requirement
prevents anyone from buying only one disc and streaming unlimited adpies
the public writ large. And if other companiesantedto adoptthe cunbersome
business model that VidAngel adopted in light of the Studefsisal to deal, they

could do so without violating the Studigaiblic performanceights. But they could

13



not create intermediate copies to stream within the Fd#e harbor unless they
were also to filter in compliance with the FMA.
[ll.  The StudiosHave Not Shown Likely Success Onfeir DMCA Claim.

The Studiosarealsowrongabout the DMCAFinding otherwise would force
this Circuit to deepennnecessarila controversiabplit with the Federal Circuit.

A. The Studios § 1201(a)Arguments Are Wrong.

When a copyright holder conditions an authorization to circumverd
technological protection measutfd@PM”) on usei.e., one can decrypt to view but
not decrypt to copythe TPM is a use control under the DMCA. That matters because

the DMCA doesot prohibit the circumvention of use controls. B8-35.1°

® The Studios worry that VidAnge view of the FMAwould allow companies
to filter out meaningless snippetsns. Br. 2-3, 3839. Congress was aware of that
possibility, and accepted it as a cost of enacting a stedutastent withthe First
Amendment.See generally Derative Rights, Moral Rights, and Movie Filtering
Technology, Hearing Before the Subcomm. on Courts, the Internet, and Intéllectua
Property of the H. Comm. on the Judiciai¥)8th Cong. 93 (2d Sess. 2004y eed,
several legislators paied out that the FMAvould allow pornographic companies
to use filtering to their advantagd.R. Rep.No. 108700, at 11617 (2004)(“In
conclusion, sectiod2 * * * would lead to socially undesirable editing and actually
permit the distribution of technology that makes pornograghgn more
pornographic.”).Congress acted anywaybecause it adjudged the possibility of
abuse outweighed by the certainty of legitimate filtering.

10 §1201(a)involves technological protection measures intended to prevent
accessThe policy justification is thatviewinga disc without permissh does not
violate §106. MDY Indus., LLC v. Blizzard Enttminc. 629 F.3d 928, 945 (9th Cir.
2010) (‘Blizzard’). In contrast, 8201(b) governs technological ptection
measures designed to protect tise rightsof the copyrightowner, i.e., its rights
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The Studios disparage VidAngel access/use control distinction as
“convoluted and a‘false dichotomy. Ans. Br. 16, 20. But the dichotomy is in the
statute itself. Br33-35. And the Studiosresponse, Ans. Br. 130, begs the relevant
guestion. Obviously VidAngel hathuthority to decrypt discs it purchased using
approved methods, such as playback in a DVD player, that permit viewing but not
copying. Lacking authority to decrypt using an unapproved method, i.e., a method
that permits copying, only mattefgshe“TPM” is treated as an access control. But
where decryption is authorized, conditional access controls should tegl tasause
controls—for which circumvention absent authority does trigger liability.

The legislative history makes this perfectly clear

[Section 1201(a)(1) doesnot apply to the subsequent actions of a

person once he or she has obtained authorized access to a copy of a

work protected under Title 17, even if such actions involve

circumvention of additional forms of technological protection
measures. In a fact situation where the access is authorized, the
traditional defenses to copyright infringement, including fair use,

would be fully applicable. So, an individual would not be able to

circumvent in order to gain unauthorized access to a work, but would

be able talo so in order to make fair use of a work which he or she has

acquired lawfully.

H.R. Rep. No105551, pt. 1 at 181998)

under 8106 Id. at 94445. There is no need for a strict aciticumvention rule as to
§ 1201(b), because, absent traffiogy 8106 does the relevant world. at 945.
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Precisely that hggened here. VidAngdiad“authorized accesso the work,
l.e., the rightto decrypt and viewdiscs via playback. VidAngelas therefore
permitted td’'circumvent additional forms of technological protection measwags
long as the subsequent use did not vic§at€6. Id.; see alsoS. Rep. No. 10890
at 29 (1998) (confirming that 8 1201(a) applies only to“initial access to a
copyrighted work) (emphasis added).

According to the Studios, this Court held thita copyright owner puts in
place an effective measure that both (1) controls access and (2) protects agains
copyright infringementa defendant who traffics in a devitteat circumvents the
measure couldé liable under both 1201(a) and .(bBlizzard 629 F.3d at 946
(emphasis addedBut that does not help the Studios, because section 1201(b)
provides that the prohibited act in connection with-csetrol circumvention is
trafficking. If one creates a program that circumvents both access and use controls
and then distributes it, one is liable under both sections. InBaztard supports
VidAngel because it suggests the converse: absent trafficking, circumventing a use

control does norun afoul of§ 1201(a)*!

11 Both Realnetworks, Inc. v. DVD Copy Control As$41 F. Supp. 2d 913, 917
(N.D. Cal.Aug. 11,2009) and321 Studios v. Metro Goldwyn Mayer Studios,,Inc
307 F. Supp. 2d 1085024 (N.D. CalFeb. 19,2009, involved thetrafficking of
circumvention softwareDistinguishing between accessntrols and useontrols
was unnecessary, because trafficking is illegal in either instance. Thoserdecisi
therefore lack persuasive value. As for the passing remark KFaomphy v.
Millennium Radio Grp. LLC650 F.3d 295 (3d Cir. 2011), tldittumdisregards the
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Lastly, the Studiosclaim that VidAngels interpretationnvould render the
Librarian's exemption authority superfluousns. Br.22-23. Not so. The Library is
empowered to protect those without authoriaedessvho should nonetheless be
allowed to engage in fair usestudents, academics, and artisls. U.S.C.
881201(aj1)(C)(D); see also infrd 9 (rulemaking preferabletlitigation).

B. The Studios Expansive Interpretation Would Unnecessarily
Deepen A Circuit Split On An Important Question.

How this Court should viewmixed’ access/use controls under the DMSA
an issue of first impressioiireating mixed measures as what they really-arse
contros—would avoid granting the Studios absolytewer to prevent non
infringing uses, which Congress did not intend and which is constitutionally suspect.
EFF Br. 812. 1t also avoid unnecessarily deepening a controversial split with the
Federal Circuit:

In 201Q this Court expresshsplit with the Federal Circuit on wtkeer
81201 (a)requiresa nexus tonfringing conduct This Court ruled that it does not.
Blizzard 629 F.3d at 952n Chamberlain Group v. Skylink Technologies, ,Itfte

Federal Circuithadruled that it does. 381 F.3d 1178, 1204 (Fed. Cir. 2004g

statutory structure, legislative history of the DMG¥d natural implications of this
Court’s decisions
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Federal Circuit was profoundlgoncerned about the societal consequences of
imposing liability absent infrigement Chamberlain 381 F.3d at 1208

While this @urtparted with the Federal Circuit 6pure’ accessantrols, the
Federal Circuits reasoningapplies with even more force here, where an access
control is being deployed to coat use.Treating a conditional access control like a
pure access contralould unnecessarilyleeperthe divide. In essence, the Studios
are asking this Court to become thist and onlycircuit to applya strict§ 1201(a)
regimeto “mixed’ access and use contrdisshould decline.
IVV.  VidAngel Is Likely To Prevail On Its Fair Use Defense.

In the alternative, VidAngel engagesfair use.The district courterred in
concludingotherwise.

A. Fair Use Is ADefense To Both Copyright And DMCA Claims.

The Studiogleny thafair useis a defenséo DMCA claims.Ans. Br. 39-42.
Yet 8§1201(c)() expressly authorizes a fair use defense to claims fnaudker this
title,” which includes theDMCA. Br. 4546. Every academic commentator,
including Jane Ginshyg, agreeghat the text og§ 1201(c)applies fair use to DMCA

claims.Br. 46. The Studiosffer noresponse.

12 Chamberlainwas the only relevant Circuit authority on this point when the
FMA was passed. That is why it is not surprising that Congress saw no raeitl to
anexpresDMCA exemption in the FMA
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The Studiosalsomisrepresent the relevant case law. Toigg district court
casedut fail to mentiorthis Courtexpressly left opethis precise issudlizzard
629 F.3d at 958The Studios theasserthat the Second Circuit has held that DMCA
claims are not subject to a fair use defeAss, Br. 3940, but this iswhat that court
actuallysaid:

We need not explore the extent to which fair use might have

constitutional  protectioh * * because  whatever validity a

constitutional claim might have as to an application of the DMIGA

impairs fair use bcopyrighted materials, such matters are far beyond
thescope of this lawsuit* * [T]he Appellants do not claim to be
making fair use of any copyrighted materials, and nothing in the
injunction prohibits them from making such fair use.
Universal CityStudios vCorley, 273 F.3d 429, 4589 (2d Cir. 2001). Nor do the
Studiosrefute that eliminating fair use would offebdth the Copyrigh€lause and
First Amendment. B46-47.

The Studios finally sayha a fair use defense is unnecessary becthese
Librarian of Congress may grant categorical exemptinesnially. Ans. Br. 40-41.
Statutesoften have express safe harbors precisely to mbdar the propriety of
certain acts. That Congressincluded anavenueto protectlegitimate fair usge
amenable to rulemaking through a process other than protracted litigation against
billion-dollar corporationsnerelyunderscorethat the DMCAIs subject to fair use

Fair use—perhaps the most decagdt longstanding, and important doctrine

in copyright law—is a common law creation notwithstanding the original Act’'s
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express prohibitions. That Congress would strilgailtt silentias unlikely at best.
Such a sea change would and should require exphingjressional instruction.

B.  The District Court Clearly Misapplied The Four Fair Use Factors.

Determiningwhether a use is fair entails consideragagh unique case and
balancingfour guiding factors. The parties agree that the central factorares(t)
the nature of the usand (2) its market effect§ee also Campbell v. AciRbse
Music 510 U.S. 569, 570 (1994 oth favor VidAngel.

As for the nature of the use, the district cwaidthat omissions categorically
cannot be transformativAns. Br.43-44.That holding, critical to the district cotst
findingsanddefendedy the Studiofiere was clear error.

Omissions can unguestionably be transformatiives was a key premise of
the DirectorsGuild of Americaand theStudios in opposing the FMAr. 9 n.23.
The reason they so fiercely oppose filteringpesauseomissiongsransform works

in ways theyfind artistically unacceptable.
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Consider thesevo versions ofir John Chardina painting displayed in the

National Portrait Gallery

Omissions caentirely transfornthe emotional and social contentaofvork!?

The omissions VidAngel facilitates transform works into cortteatt families
are willing and able to watch togethérdeed, 1 is undisputedhat the omission of
“maturé content is the only reasanostVidAngel customers are evemlling to

watch the Studidamovies.ER15 The Studios ignore thighe Court should not

13That does not mean they always Baoit the “minor croping’ of photographs
in Monge v. Maydagazines, In¢688 F.3d 1164 (9th Cir. 201,2% not comparable
to removing content that people find contrary to their fundamental valines.
Studios remainingcases are even less relev&eeElvis Presley Enterprises, Inc.
v. Passport Vided349 F.3d 622, 629 (9th Cir. 200B)ng Elvis clips used without
transformation)Worldwide Church of God v. Philadelphia Church of God,, 127
F.3d 1110 (9th Cir. 2000)"verbatini copying.
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Ultimately, the Studios wronglask this Court to denthat peoplés values
matter when consuming entertainmeMidAngel's filtering service provides
personalized transfmatiors of works so that people can view themithout
religious, moral, or parenting discomforthe district coufts conclusion that
filtering, i.e., omission, camever be transformative wamistaken VidAngel's
service is highly transformativ&his factor weighs strongly in favor of fair use.

The court below compounded that error by making anodugrally serious
one. Itimproperly evaluatedhe market effects evidence before it. Based on the
undisputed evidence—which the district courtexpressly credited-VidAngel
enhanceshe econont value of the Studiosvorks.

The district court concluded that 51% of VidAngehudience would not
watch the Studidgmovies without filteringER15 For those customers, VidAngel
indisputably expands bothe Studiosrevenues and mark&t That the other 49%
might watch unfiltered works does riminishthis. Some unspecifieghercentage
of them would not watch the Studiasovies with their childrenER537.For that

subsetVidAngel againincreasedhe Sudios audience.

14 That customers pay VidAngel rather than the Studios directly does not
undermine this conclusion. FiratjdAngel buysmore copies of the Studiodiscs
than otherwise would have been solsecond, VidAngelintroducesa new
population to the Studios’ works.

22



Even assumingrguendgthatthe entire 49%vould otherwise have watched
an unfiltered version and was attracted to VidAngel not only because they preferred
(but did not require) filtering, but also due to its pricing, the districttoswed in
finding market harm to the Studios. People who are jmicgvated rather than
(exclusively) filteringmotivatedcould have watted the same movie by paying $1
per day toRedbox There isno substantial reason to believe dikeged negative
effects outweigh the unquestionably positive effect of the majority of VidAngel
customers who never would have watched the Stuthosies at all.

The Studios respond only by repeatedly cit&M Records, Inc. v. Napster,
Inc., 239 F.3d1004 (9th Cir. 2001)which they (correctly) note was not fair use.
Ans. Br. 4649. But Napster bougline CD andsimultaneouslgtreamed it taens
of thousandef customersThat would have an adverse market effédRedbox(or
VidAngel) bought only one disc, copied it, and then put all those copies for rent in a
red box (or streamed thepNapsterwould be a good analogBut that is not this
case.

VidAngel, like Redbox instead buys a disc for each eatea-time customer.
The profits that the Studios obtain from these two businessesnaterially
indistinguishableUnlike VidAngel, Napsteflike other pirate siteg)everranout of
stock.Napsterdid not put millions into the Studibsoffers by buyingheir discslet

alone copieshatcustomers would not pay to watch without its service.
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The Studiosargue that VidAngel is Napstelike because after it buys
numerous copies, it stores most discs in a vault and streams from onlytbasn of
That objection is misplaced. Thearket effecten the Studios arise from the money
madewhen VidAngel buygheir discs. As long as VidAngel buyse unique disc
per customerwhich it does, the Studios get paid. VidAngel is not Napster.

Taking a disc one owns or has rentace., for which the Studios have already
been paid-and streaming it to a particular screen for private home viewing is-space
shifting. ThisCourt (and every academic commentator) has accuratetyilokss
spaceshifting as” paradigmatic fair usé All the Studios say in response is ttied
Court’s express statememd that effectin Recording Industry Association of
Americav. Diamond Multimedia Systems, Int80 F.3d 1072 (9th Cir. 1999yas
technicallydictum Even so, it was entirely true.

On both the transformative nature of the work (which the court below valued
atzerqg ER1314) and on the market effects (which the court below misunderstood
ER1415), the court committed clear error. And because fair use is an equitable rule
of reason thiarequires dalancingamong various factors, this Costould reverse.
SeeSony Corporation of America v. Universal City Studios,,1464 U.S. 417

(1984)(protecing time-shifting using the thenew VCR).
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V.  The Studios Have Not Shown Likely Irreparable Harm.

VidAngel argued that the Studios showed no harm, let alone irreparable harm.
Br. 4852. In response, the Studios point to theodémn of Tedd Cittadine, who
notedthat partneréike exclusivity and are concerned about pirates. Ans. BES1

Generalkoncernsare not harm. No less favorable deal terms were struck. No
potential partners walked. That a small company offering filtered strasendiscs
are already availabl® buy and rent somehow moved the needle in the Studios
negotiationswith Netflix or HBO is speciousNo Studio partner evanentiored
VidAngel in negotiatons, let alone actually dve a harder bargain. Br. 51.

Indeed, the absence of such evidence further suggeststithditional
streaming services know full well thafiltered’ streamsappeal largely to an
audience they disregamdor was theranyindication in the record that, to the extent
the Studiosunfounded speculations of harm translated into any actual lost revenue,
VidAngel would be unable to pay damages. Br. 52. Nothing albheusupposed
harm was concrete, imminent, or not remediable by damages.

The Studiosdelay in actings furtherevidencethat their cries of irreparable
harm areinsincere One does not wait eleven months to address irreparable harm.
Br. 52-53. Nor, if a harm is truly irreparable, wilonths ofevidencegathering fail
to unearth even a single particularized reference to the specific harm (or estimated

amount thereof) plaintiff is supposedlguffering Br. 51.
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VI. The Balance @ Hardships RequiresReversal.

In stark contrast, the harm to VidAngel and its customers was devastating.
VidAngel shut down itstreaming businas Br. 5354 (citing ER28, 5&7).

The Studios say harm to infringers does not count. Ans. BB65But as
VidAngel pointed out, that cannot be, because likelihood of success and
consideration of hardship aseparateprongs in the analysis. That medrasdship
to the defendant necessarily matteven ifthe plaintiff is likely tosucceed-and it
matters even more in close cases. Br564Any other approach would tolerate the
destruction of a defendaatbusinesbeforefinal judgment That is the opposite of
how an equitable doctrine should function.

The Studios also say VidAngsl‘cries of harm are disingenuou#ns. Br.

56, because VidAngetould have modified its technology to permit only the
streaming of movies other than Plaintifigorks, but instead chose not td. at 57.

This suggestion-that VidAngel stoppedstreaming unnecessaryignores
the record. Firstthe Studios movies comprise 569%bf its titles. Even if the
injunction prevented streaming only of that large share, VidAngel waificagrly
harmed as a matter of both math and customer psychd®f§4.Second, in the
abrupt time permitted for compliance, VidAngel originally hoped it could, and
desperately tried to, come up with a technological solution that vaffeictonly the

Studios titles,but it failed.ER28 In fact, VidAngel incurred the wrath of the district
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court for complying too slowly with its order and was not permitted adequate time
to explore a technological solutidBR23.And, contrary to the Studibsnplication,

Ans. Br. 57, nothing about VidAndsl defiant public conduct or insistence that it
would fight the Studios to the end suggests that VidAngel was not seriously harmed.
Under that reasoning, Pearl Harbor was not a serious blow.

VII.  The Injunction Harms The Public Interest.

Although the public interest in filtering is strong and Congressionally
sanctioned, Br. 567, the injunction robbed the public of any viable means to filter.
VidAngel is shutdown; ClearPlaynho longerfunctionsfor new releases; and the
Studios have scared everyone else away.

According to the Studios, theelevant public interest isn “upholding
copyright protections.Ans. Br. 58. The Studios have confused themselves with the
public. The actual public has no interessieeing America only commerciallyand
technologically viable filtering company destroyed through an unnecessary
preliminaryinjunction The legal questions in this cameas complex and novel as
they are important. If the Studios prevail, they will be entitled to damages. If
VidAngel prevails, they will not. In either case, there will be a final judgment that

“upholds copyright protedns’
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CONCLUSION

For the foregoing reasons, the injunction should be dissolved.
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