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l. INTEREST OF AMICI CURIAE

The Employment Law Alliance (“ELA is an integrated global
practice network whose independent fansm members are well-known and well-
respected for their employment and lataw practices. With more than 3,000
lawyers across more than 120 countrads50 U.S. states, and every Canadian
province, the ELA is the world’s largesuch network. The following U.S. law
firm members of the ELA, each of whitas significant expertise in employment-
related matters, herelsybmit this brief:

Dinse, Knapp & McAndrew PC

Fortney & Scott, LLC

Hirschfeld Kraemer, LLP

Lewis Roca Rothgerber Christie LLP

Miller Nash Graham & Dunn LLP

Partridge, Snow & Hahn LLP

Shawe Rosenthal LLP
Tueth,Keeney,CooperMohan, & Jackstadt, P.C.

Collectively, ELA member law fms represent hundreds of U.S.-
based employers that have been and @oahtinue to be adversely impacted by
the Executive Order Protecting the Natfomm Foreign Terrorist Entry into the

United States, issued January 27, 2017 ¢&D1). Many of the ELA member law
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firms represent employers that are instdns of higher education; the Order also
adversely affects their eduaatial and financial interests.

Amici submit this brief to provide examples of how the Order
adversely affects the ability of its memlzdients to do business and fulfill their
educational missions.

.  ARGUMENT

On Friday, January 27, 2017, President Trump signed an "Executive
Order Protecting the Natidnom Foreign Terrorist Entry into the United States"
(the “Order”). The Order bars peedrom seven foreign countries (“EO
Countries”) from entering the United States for an initial period of 90 days with the
potential for an indefinite ban. €ke people include employees, students,
affiliates, and contractors of U.S. eropérs that ELA members represent.

The Order and its implementation hasased — and, unless this court
upholds the district court's decision, witirtinue to cause — haful financial and
operational consequences to ELA membients. The Order prevents employees,
students, affiliates, and contractors wiuse absolutely no security risk from
returning to the United States, sepigagthem from their families and homes
potentially indefinitely and without noticelhese people fear thitthey leave the
United States, they will not be allowed to return. For those reasons, the Order
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hampers travel for ordinary and legitiradtavelers on business for and related to
ELA member clients.

Even if such employees and c@ators are eventually admitted,
many have been subjected to lengthy siigation and questioning by Department
of Homeland Security ("DHS") officershd detained upon arrival for, sometimes,
several hours. These investigation®ofinclude searches of cell phones and
social media accounts, inquiries intdigeus practices and beliefs, extensive
interrogation of personal relgnce and travel histories and other subjects. The
investigations and detentiongay separate families blisiness travelers, including
young children. This is not only personditightening. It also severely disrupts
work, study, and business of the traveland their ELA-represented institutions.

These concerns are causing employers to suspend travel for
vulnerable employees and advise vulnerahldestts not to travel. This, of course,
causes further disruption to their mess efforts and relationships.

Such disruption — should it be alloavéo continue — would inevitably
and irreparably erode bugiss opportunities for U.S. employers. Employers may
lose valuable employees, studentsliatés, and contractors who — precisely
because of their skills, tales, education, experiendereign origin, knowledge of
language, culture and business practiced,special relationships — are uniquely
able to advance employers’ interestand connections to the EO Countries.
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A. The Haphazard Implementation of the Executive Order Created
Unprecedented Chaos and Uncertainty for Employers.

The Order took effect on Janu&y, 2017. In the week after
implementation and before the West&istrict of Washington enjoined
enforcement of various sections of teder in its February 3, 2017 Temporary
Restraining Order, the scope and effect of the Order remained fluid, and the federal
government implemented it in an incagtent and contradictory manner.

Amici address the shifting interprétan of the Order here because it
contributes directly to the sense of ueglictability they face While every new
law or regulation is subject to interpretatj the inconsistencies and contradictions
associated with the Order are truly uegedented in our experice. The changes
have whipsawed back and forth over tbarse of a single week with life-changing
consequences for the affected employesssdudents each time. As we describe
more fully in Sections B and C, the réswg climate stunts the growth and disrupts
the orderly administration of the businessl educational enterprises that amici
represent.

For example, the Department oa&t ("DOS") and DHS have applied
the Order inconsistently to lawful perneart residents from the affected countries.
By its plain language, the Order purpdadsar immigrants and nonimmigrants —

including lawful permanent residentsdaother long-time U.S. residents — from
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entering the United Statés.The same day the Order was issued, Edward J.
Ramatowski, Deputy Assistant Secretaryhef Bureau of Consular Affairs for
DOS, provisionally revoked all valid nanmigrant and immigrant visas of
nationals of the EO Countries, except agrispecified diplomatic visas and visas
of foreign nationals grantdethe national interest exdsm under Section 3(g) of
the Order. The DOS estated that this provisional revocation impacted 60,000
people, while the Department of Jastiestimated the impact at 100,000. The
provisional revocation of these visas rersdiie affected individuals potentially
deportable.

Even long-term permanent residentdhef U.S. were denied return to
the U.S. upon the signing of the Order if thed been born in EO Countries. But
on January 29, 2017, two days aftex rder was signed, John Kelly, the
Secretary of DHS, stated that the emfyawful permanent residents would be

deemed to be in the national interesd déhat “absent the receipt of significant

L “Immigrants” include individuals lawflly admitted for permanent residence,
often referred to as LPRs or green dantters. LPRs have been “accorded the
privilege of residing permanently inghUnited States ... in accordance with
immigration laws,” see 8 U.S.C. § 1101(a)(2)d they often reside in, work, and
raise their families in the United States ogeriod of many years. LPRs are also
eligible to apply for U.S. citizenship aftarspecified period of time, typically five
years. “Nonimmigrants” include visitorgydividuals with student visas (F, J, or M
visas), highly-skilled workers (H-1Baptracompany transferees (L-1As and L-
1Bs), and numerous other temporary clasgifics (Os, TNs, etc.). See 8 U.S.C. §
1101(a)(15)(A)-(V).
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derogatory information indicating a seridihseat to public safety and welfare,
permanent resident status will be a dispesifactor in [theagency’s] case-by-case
determinations.” That guidance was vegte, but because it addressed an entire
category of people at once, it comticed the Order's statement that
determinations would be ma on a case-by-case b&si¥hat guidance could be
changed at any time, atttere still is no guidance regarding how to apply or
gualify for a case-by-case war or exemption.

On January 31, 2017, Secretanfli{iand other leaders from DHS
spoke at a news conference about WS and the DOS were implementing the
Order. Kevin McAleena, Acting Commissioner df.S. Customs and Border
Protection (“CBP”), (part of DHS), addresisdual nationals (i.e., individuals who
are nationals of both an EO Country amdther country), statg that “[t]ravelers
will be assessed at our border based on thepuat they present.” In other words,
foreign nationals from one d¢iie EO Countries would still be able to enter the
United States if they presenvalid passport from a non-EO Country.

But on or about February 1, 20I00S announced on its website that

it had “temporarily stopped schedulingpmintments and halted processing of

> The Order provides a highly discretionaxception, stating that “the Secretaries
of State and Homeland Security may,aooase-by-case basis, and when in the
national interest, issue visasother immigration benefit® nationals of countries
for which visas and benefitge otherwise blocked.See Order,§ 3(g).
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immigrant visa applications for individualgho are nationals or dual nationals" of
the EO Countries. The announcement further stated that all interviews scheduled
for these applicants in February 201d ieeen cancelled. This directly

contradicted the January 31 statementsdhat nationals would not be affected.

The same day, on January 31, 20Q2BP also published additional
information relating to the Order in guestion and answer" format on its website,
stating that “USCIS will continue tadjudicate N-400 applications for
naturalization and administer the oaftcitizenship consistent with prior
practices.” That guidance is inconsistesith reports amichave received from
clients who have been told that procagsof their naturalization applications
and/or administration of the ttmhave been suspended.

On February 1, 2017, Donald F. McGahn I, Counsel to the President,
released a Memorandum to the Actingi®¢ary of State, the Acting Attorney
General, and the Secretary of Dp®viding “Authoritative Guidance” on the
Executive Order. In thimemorandum, Mr. McGahn lagowledged that there had
been “reasonable uncertainty” about whethe 90-day ban on entries applies to
lawful permanent residents frothe EO Countries and ciied that Sections 3(c)
and 3(e) of the Order do not apply to such individuals.

The unclear government integpations and communications

regarding the intended scope of the Omledt the lack of advance notice, agency
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guidance and inter-agency collaboratiortloe Order's scope caused substantial
concern and chaos. Dual nationalshef U.S and EO Countries, and their
employers, fearing they were subject te ttavel ban, sought legal counsel to
confirm they still were authorized to retuto the U.S. in their capacity as U.S.
citizens with U.S. passports. Lawfugrmanent residents of the U.S. whose
country of origin is among the EO Countrigsre informed the travel ban applied
to them and were blocked from their pladmeturn to the U.S. for several days.
Some lawful permanent residents wewen forced to sign an 1-407, abandoning
their rights as a permanent resident, at Whiime they weremmmediately deported.
The fear associated with the Ordes lewen resulted in foreign nationals
guestioning the ability to travelomestically within the U.S.

This uncertainty did cause andcgusing ELA-represented employers
substantial harm. Not only did it cause attuarm as to those who were unable to
travel or who were traveling and couldtmeturn, but it also caused future harm
for those who fear the Order's impantigpotential expansion or further executive
orders on immigration and are thus calweglwork-related or education-related
travel on behalf of their organization$he prospect that additional executive
orders could be issued with similacck of clarity and guidance amplifies the
climate of uncertainty for U.S. employers.
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B. The Order Harms U.S. Enployers ELA represents.

The Order has harmed and is harghU.S. employers in several ways.
The ban was implemented so suddengt thany executives and employees were
stranded abroad, potentially indefinitely,had to cancel work-related travel plans
for meetings, conferences and othaxél on behalf of their employers.
Employers cancelled work-relatéravel extensively across many industries out of
fear of the ban being irestated or expanded.

These circumstances harm U.S péogers’ ability to recruit and
retain employees who had been previously vetted and agghrad who have
specialized skill and knowledge.

All of this puts U.S. employers atcompetitive disadvantage. It
cannot continue without gere harm to U.S. empyers and the U.S. economy.

1. The Sudden, Chaotic Impact of the Executive Order
Harmed Many Employers' Operations.

Many U.S. employers with global operations employ temporary
nonimmigrant foreign workers and U.Srpanent resident green card holders
who are based in the United States but whwdrinternationally for work. Such
workers require flexible internationahtrel to attend meetings at worldwide
company offices, to visit various custoniecations, and to participate in global

industry activities. U.S. employers that arstitutions of higher education also
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routinely admit students from other countries, including hundreds of students from
the seven countries nathen the Order.

TheOrder'ssuddenmplementain immediately affected employees
and students who were traveling outdide U.S. and were not able to return,
despite being already vetted and apprdeecdmployment or scholarship in this
country and actively engagedsuch activities in the U.S.

A few examples demonstrdtee problems ELA-employer clientace
across the country For example, employees wihlid visas who were traveling
abroad temporarily whenéhOrder was issued were unable to return, with no
warning. Employees with valid visas seeunable to travel on behalf of their
employers and had to cancel longrating meetings and professional
engagements. Visiting researchers tamire-track university faculty members
employed in H-1B status and traveling abroad temporarily when the Order was
issued were unable to return to campmeesume teaching and research duties,
with no warning. Students who have alidg been admitted or were temporarily
away have been barred fromaveling to their campuses.

Employers have lost the work that those employees would have
performed upon their return to the U.S. eythave covered the lodging and travel
costs of stranded employees. In additemployers' interest is not limited to
BRIEF OF PARTICIPATING LAW FIRMS OF
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immediate financial loss. In many caseée loss of a critical employee damages
future business plans.

2. Uncertainty About the Executive Order is Hindering
Business Travel and Investment.

The harm to U.S. employers is dioited to stranded individuals.
Reasonable employers are concernedttietmanner in which the Order has
already been implemented is a warnin@ibfer radical changes in the Order or its
interpretation. Employers are concertiledl the list of seven countries will be
expanded to other countries in a simitanner. Changing the list without notice
would strand other employees outside th8., separated from family, school, and
jobs. Employers are also concernéduat the "case-by-cas@aiver process
described in the Order. We do not knavat that process will involve, or what
criteria will be used to make a determination.

As a result of this uncertainty, maemployees are afraid to travel,
even if they are not from one of the se\O Countries. The fear of being denied
entry or re-entry has increased emgleyinwillingness to come to the U.S. for
business or to leave the U.S. for busin@$ss has caused multinational business
executives with visas or admission stampsvisiting one of the listed countries on
business or holiday to question their toned ability to travel to the U.S. for

business purposes. It has caused plarsdrom non-EO Countries in the Middle
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East who are employed in the U.S. orlBlvisas to question whether the U.S.
government will allow them to stay inighcountry to provide medical care in
underserved areas of the U.S.

U.S. employers with cross-border buess are restricted as to which
foreign national employees are eligibleravel to and from work on a daily basis.
Many cross-border commuters now fear entgthe U.S. for work or departing the
U.S. for work regardless of whether they are from the named countries in the order.
Such fear has caused disruption in busnesorder stateshere employees are
electing to remain on one side or thaetuntil they fully understand what risks
they face when traling internationally.

The uncertainty is not limited ®mployees. U.S. investors and
entrepreneurs who work with U.S. emplayare putting their plans to bring start-
up and other business ventures tolih®. on hold given the immediate and
potential impact of the Order. Thasem the EO Countries may not have the
opportunity to invest in the U.S. econpnand the ban mageter others from
doing so entirely.

Due to these circumstances, employers are hesitant to require
employees to travel, becausere is no certainty thamployees will be admitted
into (or back into) the U.S. Soneenployers are putting business on hold, at
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significant expense. This cannot continneefinitely, or the companies and
institutions will lose their competitivedge and standing in the global economy.

3. TheOrder Negativelylmpacts Recruitment.

U.S. employers are already expacing a negative impact on
recruitment, hiring, and retention practi@ssa result of the Order. For example,
U.S. employers in the STERkIds (Science, Technologingineering, and Math)
have difficulty recruiting and hiring qualified U.S. workers to fill STEM roles.
Workers and students from other countriasluding EO Countries, fill STEM
roles that U.S. workers are not otherwiskedb fill. But because of the Order,

U.S. employers do not know whether they may continue to employ workers from
EO Countries, or whether they can purgualified workers from EO Countries for
future positions.

Examples of these recruitmenbptems are already arising. For
example, valued recruits for employménthe United Statelsave been unable to
travel to the U.S. for scheduled job iniews and worksite tours based on their
country of birth, even if they are curtgnresiding in a country not subject to the
Order. New permanent residents in th&. whose immediate family still resides
elsewhere (pending the long immigaatiprocess) are suddenly facing a much
longer family separation because thmilg members was born in a country
subject to the Order. These hardships will make it less likely that these valuable
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employees will come here or that they vgiily. The loss of their expertise will be
substantial.

C. TheOrder Harms U.S. Institutions of Higher Education.

Amici represent many employengio are higher education
institutions. The Order presermarticular challenges for them.

Knowledge is universal, and teacheresearchers, and students are
part of a global academic community.S. colleges and universities employ
numerous instructors and researchers filoenseven EO Countries. The Order has
barred scholars from entering the countryhdéd$ have been afraid to leave the
country for conferences or research for fear they would not be allowed to return.

The inability to invite scholars fro the EO Countries causes more
harm than the loss of those scholars aldmesome caseacademics may hold
conferences in other countries so thatah attend. Researaind scholarship will
move elsewhere, causing b&tonomic and academic loss.

Students are also significantly efted. U.S. colleges and universities
enroll many students from EO countrie€students who are already admitted to
colleges and universities forishand the upcoming term maot be able to enter
the country to attend class. Since @reler, universities are prudently advising
vulnerable students who are already here not to leave the country to visit family, to
study abroad, for internships and field work, or to vacation over the upcoming
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spring break, because they will not be akal to return. These travel restrictions
create impossible dilemmas for students whsome cases must leave the country
to renew student visas, only to be denieentry. And even students whose visas
are intact for now must cope with the ladgamily visits. Some families may not
be able to attend theingtent's graduation ceremonies.

The loss of international students autholars is more than financial.
It represents a hole in the fabrictbE university community — a loss of
scholarship, innovation, understanding, and perspective that is simply not
replaceable. This loss will quickly hagesignificant negative impact on the
economy of the United States.

[ll.  CONCLUSION

Based on the foregoing, amici respgelty request that the Court deny

Appellants’ Motion.
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