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STATEMENT OF INTEREST

The Anti-Defamation League (“ADL") spectfully submits this brief asmicus
Curiae in support of the relief sought by PH#iis-Appellees declaring invalid portions
of the Executive Order dated January 2017, entitled “Protecting the Nation from
Foreign Terrorist Entry into éhUnited States.” (the “Exetive Order”). Accordingly,
Amicus asks this Court to affirm the Felary 3, 2017 Order of the United States
District Court for the Western District diVashington (Robart, J.) insofar as it
temporarily enjoined the Defendants-Afigiets from enforcing portions of the
Executive Order-

Founded in 1913, ADL is a civil rightend human relations organization that
seeks to stop the defamation of the Jewisbple, and to secure justice and fair
treatment for all people. Through &6 regional offices throughout the United
States, including seven offices wittiime Ninth Circuit alone, ADL provides
materials, programand services to combat anti-Semitism and all forms of bigotry.
Because of its history of fighting dismination, including with respect to
prejudice toward immigrants and rebgis minorities, ADL can provide unique
and important insights for the Court in addressing the Executive Order and in

considering the historical context oktExecutive Order’s provisions limiting or

! Pursuant to FRAP 29(a)(4)(Bmicus Curiae states that no counsel for any party authored this
brief in whole or in part anao entity or person, aside frofimicusand their counsel, made any monetary
contribution toward the preparation or submission of this brief. Pursuant@wthis Rule 29(a)(2), we
are advised that both plaintiffs and defendants have consented to the fiingcas briefs from
interested parties.
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barring entry into the United Statespdrsons coming from seven majority-
Muslim nations. The ADL submits this brief under Fed. R. App. P. 29, Circuit
Rule 29(a)(2). All parties Iv@ consented to the submission of amici briefs in this

case.

2 ADL is aware that the parties dispute whether the Executive Order constitutes a ban of

Muslims as opposed a ban of persons from cectaumtries that the Uratl States believes pose
a terrorist threat. Inasmuch as the vast nitgjorf the persons affected by the Executive Order
are of the Muslim faith and inasmuch as thesitent has indicated thidie ban does not apply
in the same manner to Syrians of the Chmistiaith, ADL considers # Executive Order to
implicate religion in a significant manner.

2
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Background

ADL recognizes that the United Statesaiation dedicated to the ideals of
equality, liberty and justice. Adhering tioese principles under changing domestic
and international circumstaes is often a work irprogress. Throughout the
history of the United States, and often widspect to immigration, our ideals have
been tested. Sometimes the nationsrise meet the challenge, upholding the
values that make America exceptiongPoint Il below). At other times, when
prejudice and fear predominate over reasnd compassion, we falter, often with
devastating consequences, as sethfdelow in connection with th&. Louis
tragedy, the Japanese internment and the Chinese exclusion. When we later realize
that we have strayed from our principlese are left to apologize to people who
have suffered (and, too oftetg their descendants) and to promise to learn from
our mistakes and not to repeat them. (Point Ill below).

As the Ninth Circuit has held: “Thproper legal standartbr preliminary
injunctive relief requires a party to demoasér (1) ‘that he is likely to succeed on
the merits, (2) that he is likely to saff irreparable harm in the absence of
preliminary relief, (3) thathe balance of equities tips ms favor, and (4) that an
injunction is in the public interest."&ormans, Inc. v. Selecky, 586 F.3d 1109,
1127 (9" Cir., 2009) (citingWinter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 20

(2008). This brief seeks to provide impant insight regarding how the Executive
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Order, absent injunctive lref, will almost certainly case irreparable harm, similar
to other harms for which the United Statess later apologizedhen it failed to
live up to values and the promise embodiedhe Constitution. It also seeks to
demonstrate that the public interest lies selyain support ofnjunctive relief, as
America has always been at its bestewht opens its doors to refugees and
Immigrants.

ADL was created at a timethen fear and prejudicagainst Jews were so
great that a Jewish man, Leo Frank, waselg accused of mued, convicted after
a trial marked by overt anti-Séism and then lynched in 1925ADL regularly
confronts discrimination against perceivadatsiders, foreigners and strangers. As
an organization founded by immigrants in a nation of immigrants, as an
organization sworn to protect the interestreligious and ethnic minorities, ADL
believes that when our nation’s values Hreeatened we musbok back at the
founding principles that propelled tHénited States — in the hope that future

generations can celebradar resolve.

3 After the lynching, armed mobgan through the streets dftlanta, forcing Jewish
businesses to shutter their doarsd about half of Georgia’s Wwesh population to flee. Sixty
years later, the State of Georgia, faced wathdence of Frank’s innocence, posthumously
pardoned Frank and apologized for failing to protect him.

4
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ARGUMENT

l. America’s Aspirations asa Refuge for the Oppressed

The promise of America has been miast since before the American
Revolution. John Winthrop, while stitbn his transatlanti’oyage to the New
World, admonished the future colonistsMéssachusetts to always remember that
their new community woulde “as a city upon ailh” with the entire world
watching?  In fulfilling this vision, the country welcomed in its early years those
disfavored and persecuted in their htanes based on their religious beliefs,
including the Pilgrims, the Puritansdathe Huguenots. Since then, our nation’s
wisest leaders have been guided by Wmpts inspiring visionand have strived
toward a more idlusive democracy.

The birth of the United States camepart because the Founders sought to
cast off the shackles of Europe’s endleslggious wars andextarian conflict in

order to form a more perfect union. Ieseeching the country to separate from

4 John WinthropA Model of Christian Charity (1630).

° “History will not judge our edeavors,” said President-elelcthn F. Kennedy in a speech
invoking Winthrop, “merely on the basof color or creed or eveparty affiliation.” Speech to
the General Court of Masdagsetts, January 9, 1961. RondReagan also referred to
Winthrop’s vision of America on the eve lbis election as Bsident in 1980:

These visitors to that city on the Potomac do not come as white or black, red or
yellow; they are not Jews or Christianenservatives or libels; or Democrats or
Republicans. They are Americans avigdwhat has gone before, proud of what
for them is still...a shining city on a hill.

Ronald Reagarklection Eve Address, November 3, 1980.
5
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England, Thomas Paine recognized tBarope was “too thickly planted with
kingdoms to be long at pe&l’ and believed the discoveof America had a divine
purpose: “to open a sanctuary to the persetin future years, when home should
afford neither friendship nor safety.” Seven months latethe Declaration of
Independence enunciated thelfssvident truths” that “all men are created equal,
that they are endowed by their Creatothwgertain unalienable Rights, that among
these are Life, Liberty and the purswt Happiness.” Less quoted from the
Declaration is the Founders’ burning griegarthat the English King had restricted
free immigration, having “endeavored tepent the population of these States; for
that reason obstructing the Laws for thauMalization of Foreigners [and] refusing
to pass others to encourateir migrations hither.”

After the United States won its indepkence, it faced the challenge of
designing laws that embodied the enlightemestbn of the new nation. In 1785,
James Madison published “Memoriahda Remonstrance Against Religious
Assessments” in opposition &bill proposed to Virginia General Assembly that
would have levied a modest tax to sugpOhristian education. Madison warned

that any measure, no matter how slight, teate a preferende one religion over

Thomas Painé€zommon Sense (January 10, 1776).
6
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another would constitutéa dangerous abuse of pew and would betray the
vision of “a city upon a hill:”

Because the proposed establishmeiat deeparture from that generous

policy, which, offering an Asylum to the persecuted and oppressed of

every Nation and Religion, promisedlustre to our country, and an
accession to the number of its citizens. What a melancholy mark is the

Bill of sudden degeneracyfhstead of holding forth an Asylum to the

persecuted, it isitself a signal of persecution. . . . Distant as it may be

in its present form from the Inquisition, it differs from it only in

degree. The one is the first stepe tbther the last in the career of

intolerance. The magnanimous suéfie under this cruel scourge in
foreign Regions, must view the Bill as a Beacon on our Coast,
warning him to seek some other haven, where liberty and
philanthrophy in their due extentyay offer a more certain repose

from his Troubles(emphasis supplied)

Virginia recognized Madison’s wisdomlt rejected the establishment bill
and instead adopted Thomdasfferson’s “Statute foReligious Freedom,” which
firmly separated church frostate and enshrined the principles of religious liberty
for all. When Madison went to the Cdiistional Convention inl787, he fought
for Jefferson’s view to become the lawtbé land, and it becanmeebedrock of the
rights confirmed by the First Amendment.

Although the makeup of the United &stwas overwhelmingly Christian at
its birth, our Founders were clear thlag¢ nation’s new laws prohibiting religious
discrimination extended to people df faiths and backgrounds. When Jefferson

later reflected on his Statute for Rébigs Freedom, he extolled the broad

application of the law, which was ewedce that the legislators “meant to
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comprehend, within the mantle of igotection, the Jew and the Gentile, the
Christian and the Mahometan [Muslim]etiklindoo [Hindu], and every Infidel of
every denomination’”

The American values of accepting p&opnto this coutry regardless of
their faith, race or nationality have beeelebrated by our leaders. In 1855,
Abraham Lincoln confronted the bumgng anti-immigrant “Know Nothing”
movement, soundly rejecting the Know Nioidps vision of an America in which
“all men are created equal,@pt negroes, and foreigngasd Catholics.” He said
of the movement. “When it comes to tHishould prefer emigrating to some
country where they make no pretence afihg liberty -- to Russia, for instance,
where despotism can lbeken pure ...”

The vision of the “shining city on thieill” has also inspired poets. Walt
Whitman wrote: “These States are thepdeat poem, here is not merely a nation
but a teeming Nation of nations.” Emrhazarus’ immortal poem on the pedestal
of the Statue of Liberty urged “ancieh&nds” to give America “your tired, your
poor, your huddled masses yearning to bredtee ... Send these, the homeless,
tempest-tost to me, | lift my lamp beside the golden door!”

In his 1959 book, “A Natin of Immigrants,” future President John F.

Kennedy studied the history of immigrationthis country, both in terms of those

! Thomas Jefferson, Autobiography, Works 1:71 (1821).
8
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subject to religious persecution and those facing other overpowering hardship. He
wrote: “America has always been augé from tyranny. As a nation conceived in
liberty, it has held out to the world the promise of respect for the rights of fnan.”

Il. America Has Been at its Best Whent Honors IltsCommitment to Its

Core Values

There are numerous examples wehethe United States has met its
aspirations as Winthrop’s “shining city dime hill,” opening itsk to “anyone with
the will and the heart to get hergAt its best, the United States has been a beacon
of hope for refugees from war-town coues, victims of religious persecution,
natural disasters or other emergeacie fulfilling what President Kennedy
described inNation of Immigrants as the “natural humanitarian impulses of the
American people which is in keeping wiblir traditions of shlter to the homeless
and refuge for the oppresséd.indeed, many of these refugees have contributed
immeasurably to the fabric of America.

With the Truman Directive in 1945nd the Displaced Persons Act of 1948,
the United States — for the first time sni¢s founding — began explicitly to focus

on its identity as a sanctuary for thoseefthg persecution, as the first Americans

8 John F. KennedyA Nation of Immigrants (Harper Perennial, Jamya2008), at p. 7.

o Ronald Reagan, “Farewell Address te tNation," January 11, 1989, The American
Presidency Projecthttp://www.presidency.ucsb.edu/ws/?pid=296@&st visited February. 3,
2017).

10 Kennedy Nation of Immigrants, at p. 46.
9
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had done hundreds of years earlfePresident Truman led the assistance and
reconstruction effort to reke hundreds of thousands Btiropean Jews and other
Europeans displaced from their homeuctries who could rioreturn in the
aftermath of WWII*2

In so doing, the countrgave truth to Thomas F&’'s prophecy that the
United States would “open a sanctuarythe persecuted in future years, when
home should afford neither friendship nofeta.” The refugees welcomed to the
United States during or after World Warhlhve made immeasable contributions
to politics, science, literaturenusic, art, and sociahd scientific studies. Refugees
from that period include Madeleine Alght, Hannah Arendt, Bela Bartok, Marc
Chagall, Marlene Deitrich, Albert Eitesn, Enrico Fermi, Henry Kissinger,
Raphael Lemkin, Vladimir Nabokov, Claudevi-Strauss, Dr. Ruth Westheimer,
and Billy Wilder. American culture andisace stands on the shoulders of many of
these contributions.

With the onset of the Cold War, Congsebegan assistingayps of refugees
from Communist regimes including thoserfrdhe Soviet Union, Cuba, Hungary,

Poland, and Yugoslavia, as well as #ndleeing Southeast Asia after the Vietham

11 David W. Haines, “Learning From our $2a The Refugee Experience in the United

States,” reported atttp://www.americanimmigrationcounatg/research/refugee-experience-
united-states

12 Id.

10
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War. The openness to asylum seekers reflected in these efforts also demonstrated
a growing recognition that many refugdesse significant education, skills, strong
family structures and commitment to hawdrk and success that make them ideal
new citizens?

In the wake of the publication & Nation of Immigrants, Congress enacted
the Immigration and Nationality Act of 1965, whiallowed increased numbers of
people to migrate to the United Stafesm Asia, Africa, the Middle East, and
Southern and Eastern Europdé&xamples of notable refugees that came to the
United States from this period are: Serdgyn, Joseph Brodsky, Gloria Estefan,
Milos Forman, Miriam MakebaTThomas Petterffly, Regina Spektor, Roberto
Suarez, and David Tran.

In 1968 the United States was onetlod first countries to sign the United
Nations Protocol Relating to the StamfsRefugees, a key treaty in international
refugee law. The 1974 Jackson-ManiAmendment ultimately permitted
approximately 500,000 Jews, evangelic@hristians and Catholics to escape
religious persecution in the former Soviet Union by coming to the United States.
And in 1980 Congress signed the Refugee Act wisieimdardized the resettlement

process and services for all refugedsmitted to the United States.

13 Hainessupra, “Learning From our Past: The RekeExperience in the United States.”

11
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Since the 1980s, the United States resettled refugees from Darfur fleeing
genocide and violence; refugees from Bimuforced out of their country; and
Syrian, Iraqi and Afghan refugees disgdd by war. In addition, the U.S. has
facilitated the naturalization of Hmong veda refugees who served in Laos in
support of U.S. forces and during the Vietnam Waassisted the children of
Vietnamese re-education camp suors through the “McCain Amendment;”
assisted former Soviet and Indochinese nationals with a credible fear of
persecution through the “Leanberg Amendment”; andssisted Iranian religious
minorities through the “Specter AmendméhSince 1975, the US has settled over
3 million refugees?®

It should come as no surprise thrabre than 40 percent of Fortune 500
companies were founded by recent immigsaor their children (even though such
immigrants account for roughly 10.5 perter the US population); or that the
revenue generated by these companieseaatgr than the GDP of every country in

the world outside the U.S. except Chiaad Japan; or thasuccessful global

14 William J. Clinton: "Statement on Signirtige Hmong Veterans Naturalization Act of
2000," May 26, 2000, The American Presidency Project,
http://www.presidency.ucsb.edu/ws/?pid=58%St visited Feb. 5, 2017)

15 Andora Bruno: “Refugee Admissions andsetlement Policy,” November 30, 2016,
Congressional Research Servicejération of American Scientists,
https://fas.org/sgp/crs/misc/RL31269.fk#st visited Feb. 4, 2017).

16 Ruth Igielnick and Jens Manuel Krogstad, fé&ve Refugees to the U.S. Come From,”
Feb. 3, 2017w RESEARCHCENTER, http://www.pewresearch.offatt-tank/2017/02/03/where-
refugees-to-the-u-s-come-froifést visited 2/5/2017).

12
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companies founded by American immigraatgl refugees or their children span all
sectors of the economy, including sometted most valuable brands in the world
(Apple, Google, eBay, AT&T, Genal Electric, IBM, McDonald’s)” As of 2016,
roughly 2 million veterans of the U.S. Arahéorces living in the U.S. — of a total
18.8 million — are refugees/immigrants or have refugee/immigrant pafems.
President Kennedy observedf]Here is no part of our nation that has not been
touched by our immigrant background.”

1.  When America Closed its Doors ad Allowed Its Core Values to be

Compromised, The Country Lata Looked Back in Shame

In sharp contrast to the times wheee thnited States has shown its “natural
humanitarian impulses,” at other times ttwuntry has closed itself to others and
has succumbed to fear or bigotry, witlagic consequences. Sometimes the
victims of this xenophobia and prejudicereelews (the “St. Louis” tragedy) or
other religious minorities, sometimes theyrevérom nations that were regarded as

undesirable (the “Chinese exclusion”) and sometimes they were groups the

1 Partnership For the New American Econofffjhe ‘New American’ Fortune 500,” June
2011, http://www.renewoureconomy.org/sites/aléthes/pnae/img/new-american-fortune-500-
june-2011.pd{Last visited February 4, 2017).

18 Jie Song and Jeanne Batalova, “Immighagtierans in the United States,” Migration

Policy Institute http://www.migrationpolicy.org/articklenmigrant-veterans-united-stat@sast
visited February 5, 2017).
19 KennedyNation of Immigrants at p. 3.

13
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government suspected as disloyal (the dapa internment during World War II).
In each case, the United Statgmlogized years too late.

A. The St. Louis

The tragedy of the vess8l. Louis illustrates the desating consequences
that can result when the United States duta back on refugees in need. In May
1939, on the eve of World War Il and after Kristallnacht (the “Night of Broken
Glass” in November 1938, in which hundrexfslews were beaten, killed, or sent
to concentration camp$),the &. Louis left Hamburg, Germany, carrying 937
passengers, nearly all of whom were J8esing Nazi persecution. The ship was
headed to Havana, Cuba with the hopé&afing its passengegganted sanctuary
in the United States.

Prior to the ship’s departure, mast the Jewish passengers had obtained
valid paperwork permitting their entry tauBa and had also ajgd for U.S. visas,
planning to stay in Cuba only until theentry to the U.S. was approved. By the
time theS. Louis arrived in Cuba on May 27, 193however, the Cuban president

had invalidated most of the gmengers’ travel certificatésWhile United States-

20 The United States Holocaust Memoffilliseum, “Kristallnacht,” Holocaust

Encyclopedia, https://www.bsnm.org/wlic/en/article.php?diuleld=10005201. (Last visited
February 5, 2017).

21 The United States Holocaust Memorial #¢um, “Voyage of the St. Louis,” Holocaust
Encyclopedia, https://www.bsnm.org/wlc/en/article.php?dtluleld=10005267. (Last visited
February 5, 2017.

14

DOCS 999999-901086/2809056.1



based Jewish organizationggotiated with Cuban offiais to persuade them to
admit the other passengers, the UnitedeSta¢fused to formally intercede on the
refugees’ behalf or publicly pressuttee Cuban government to admit th&m.

After negotiations withCuba failed, th&x. Louis headed towards Miami in
June 1939, coming within sight of tHeélorida coastline.Despite pleas from
passengers on board, Bident Roosevelt and the State Department refused to
accept the Jewish refugees into the United Sfatesflecting anti-immigrant and
anti-Semitic sentiments prevailing at thme. (A Gallup poll taken in January
1939 asked Americans if the governmshbuld allow 10,000 refugee children,
mostly Jewish, from Germany to be taksare of in American homes; 61 percent
opposedf* A State Department telegramagassenger on the ship explained the

government’s position that the passengers must “await their turns on the [visa]

2 Id. Seealso Dara Lind, “How America’s Rejeain of Jews Fleeing Nazi Germany
Haunts Our Refugee Policy Todaybx, http://www.vox.com/policy-and-
politics/2017/1/27/14412082ftegees-history-blocaust (Last visited February on 5, 2017).

2 Kristine Guerra, “What the U.S. Learnedm Turning Away Refugees who Fled the

Nazis,” The Washington Post, January 29, 2017, available at
https://www.washingtonpost.com/news/postio@wp/2017/01/29/what-the-u-s-learned-from-
turning-away-refugees-who-fled-the-nazis/?utm_term=.e91085b6q04%t visited on
February 5, 2017).

24 See Ishaan Tharoor, “What Americans Thoughtlefvish Refugees on the Eve of World

War II,” The Washington Post, November 17, 2015.
https://www.washingtonpost.com/news/wiiews/wp/2015/11/17/whatmericans-thought-of-
jewish-refugees-on-the-eve-of-world-war-ii/?utm_term=.a67eb4b6d&ist visited on
February 5, 2017).

15
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waiting list and qualify for and obtain imgriation visas before they may be
admissible into the United States.”

Ultimately, the United States refusentry to the passengers of td_ouis,
forcing it to sail back to Europe. Histons estimate that more than a quarter of
the . Louis passengers — 254 people — diedhie Holocaust, including a number
at Auschwitz, after being refused entry in this couftryAdded to this number
are thousands of other Jews who diethi Holocaust because of denied visas to
come to the United States, including Anne Frank).

In 2012, the United States government issued a formal apology for the
country’s refusal to prodie refuge for the Jewighassengers aboard t8eLouis.?’
Addressing the 14 surviving passengers, aeSDepartment official stated: “To
the survivors of thMS . Louis, on behalf of the president and Secretary of State,
| am honored to say what we showle’said so longgo, welcome® (Archival

photographs from th&. Louis are contained in the Appendix).

25 The United States Holocaust Memorial $¢um, “Voyage of the St. Louis,” Holocaust

Encyclopedia, https://www.tbsnm.org/wic/en/article.php?&iuleld=10005267. (Last visited
on February 5, 2017).

26 The United States Holocaust Memorial $d¢um, “Voyage of the St. Louis,” Holocaust

Encyclopediahttps://www.ushmnarg/wic/en/article.php?Moduleld=1000526{ast visited
on February 5, 2017).

27 Kamrel Eppinger, “State Department apologizes to Jewish refugeeipps Howard

Foundation Wire, September. 26, 2018itp://www.shfwire.com/state-department-apologizes-
jewish-refugees/Last visited on February 5, 2017).

28 Id. Before theSt. Louis sailed, Congress also rejected a bill that would have allowed
20,000 German children to settle in this count@pponents took an “America-First” approach

16
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B. The “Chinese Exclusion”

In the late 1860s and early 187@Shinese immigrants, including both
skilled and unskilled laborers, enjoyed epagsage to this country under the terms
of a treaty between the United States and CHinBven with the treaty’s relaxed
standards, annual Chinese immigratiomareexceeded 40,000 people, and in 1890
there were only 107,000 Chinese nationals living in the United States.
Nevertheless, hostility towards the Chineseatted within certain portions of the
American public, who blamed wage deases and other economic difficulties on
Chinese laborer8. Although Government leadeisitially resisted constituent

pressure to stop Chinese immigratfdras John Kennedy noted # Nation of

to reject the proposal, arguing that Ameritawdd first focus on its own needy and homeless
citizens. The wife of the United Statesnmigration commissioner, Laura Delano Houghteling,
testified that “120,000 charming children would talb soon grow into 2,000 ugly adults. Dara
Lind, “How America’s Rejection of Jews Fleg Nazi German Haunts our Refugee Policy
Today,” http://www.vox.com/policy-and-polit&/2015/11/19/9760060/nedees-history-
holocausi(Last visited on February 5, 2017).

29 See H. Res. 683, April 14, 2016, availablehdtps://www.congress.gov/bill/114th-
congress/house-resolution/683/teBee also Kennedy Nation of Immigrants at p. 40.

30 KennedyNation of Immigrants at p. 40.

3 Chinese Exclusion Act (1882), Harvard Uemsity Library Open Collections Program,

available anhttp://ocp.hul.harvard.edu/migration/exclusion.html

32 President Arthur initially vetoed the bilhich he viewed as incompatible with the

Burlingame TreatySee “Veto of the Chinese Exclusiofct (April 4, 1882) available at
http://millercenter.org/president/arthur/speeches/veto-of-the-chinese-exclusion-act

17
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Immigrants, a “campaign of organized violenagainst Chinese communities took
form, and the hysteria led to publicegsure too violent to be resistéd.”

The Chinese Exclusion Act of 1882gsed into law by President Arthur,
was the “first federal law ever passedtlexing a group of immigrants solely on
the basis of race or nationality’” The thrust of the Ghese Exclusion Act was
that it barred Chinese laborers fronteing the United States for 10 yedtfut it
also put in place other discriminatory sysis, including a regiry for all Chinese
(including non-laborers) who were théegally present in the United Stat8s.
Additionally, Chinese laborers already the country would have to obtain a
“certificate” to return to the United Se, if they ever waed to leave the
country®” The Act also explicitly prohibitedll state and federal courts from
naturalizing people of Chinese origin, regjass of whether they were legally in
this country® These sweeping restrictions weneplained only by this statement

in the law’s preamble: “in the opinion of the Government of the United States the

B KennedyNation of Immigrants at p. 41.

34 “Chinese Americans in California,” Catifnia State Legislature, SJR-23, August 28,
2014, available at
http://leginfo.leqgislaturea.gov/faces/billNavCligmkhtml?bill_id=201320140SJR23

35 Chinese Exclusion Actext available at

http://avalon.law.yale.edu/19th dary/chinese exclusion act.aspSJR-23

36 Id.
37 Id. Seealso SJIR-23.
38 Chinese Exclusion Act, section 18ee also SJR-23.
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coming of Chinese laborers to this coynendangers the good order of certain
localities within the territory thereof[ {*

The Chinese Exclusion Act was followeg a series of other laws designed
to exclude Chinese individuals from the United States both physically and
politically. The Scott Act of 1888 precludeChinese laborers from leaving and
reentering the United States entirelynda cancelled all previously issued
“certificates” as referem in the Exclusion AcY This action prevented the
return of approximately 20,000 Chindaborers who were abroad and counting on
their lawfully-obtainedcertificates to reentéf. It also froze the migration of an
additional 600 Chinese individuals who neephysically en route to the United
States at the time of its enactm&ntWhen the Chinese Exclusion Act was set to
expire in 1892, Congress passed the Géat, which extende it for another ten

years and introduced still finér additional restriction. It was not until 1943 that

3 Chinese Exclusion Act, preamble.

40 S.Res.201, October 6, 2011, availabletats://www.congress.gov/bill/114th-
congress/senate-resolution/2ee also H. Res. 683.

a1 S.Res.201.
42 S.Res.201.

43 S.Res.201.
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Congress finally began repealing certain and eventually all — of these
discriminatory laws?

In October 2011, the United States Senasued an apology for the Chinese
Exclusion Act and other laws.A similar report was announced by the United
States House of RepresentatiVemnd, later, by the California State Legislattire.
In each instance, the government noteat tithe Chinese Exclusion Act and its
companion laws were andmain “incompatible with tb basic founding principles
recognized in the Declaration of Immendence that all psons are created
equal[.]”™® The announcements expressed commeiitt to “diversity in the United
States that contributes to the country’s economic, cultural, technological,
academic, an political growth[f*

In its apology the California legediure observed that “[tlhe Chinese

Exclusion Act set the precedent for radmteign and nationgpolicy that led to

a4 S.Res.201.
45 S.Res.201.
46 H. Res. 683

47 SJR-23.
8 S.Res.201See also SJR-23 (Pointing out that, “[p]adexically, the very same year that
the Chinese Exclusion Act was passed, finagebroad was completdor the Statute of
Liberty. . . . While the Statute of Liberty wasifig built, legislators were contradicting those
very ideals by discriminating against Cége immigrants and lobbying Congress to do the
samel[.]").

49 SJR-23.
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broader exclusion laws and fostered ami®nment of racism that quickly led to
the Jim Crow laws of the 1880s, and furteegregation legislation that would tear
our nation apart through most of the™20entury[.]®° Simply put, it concluded
that racism breeds racism, and any gomental policies that conflict with the
fabric of this country canndie allowed to stand.

C. The Japanese Internment

The internment of Japanese-Amenisavas authorized by Executive Order
9066 which President Roosevelt issuedeiarly 1942, ten weeks after the Pearl
Harbor attack. Executive Order 9066 gavéhe Secretary of War and the military
commanders to whom he dgéted authority, the powdo exclude any and all
persons, citizens and aliens from desigthadeeas in order to provide security
against sabotage and espiondg&he Order makes no reémce to the Japanese,
just as the current Executive Order doesratdgrence Muslims. However, within a
week of the issuance of the order, General John L. DeWitt issued the first of
108 relocation orders resulting in the fite evacuation of approximately 120,000
Japanese-Americans, including 70,000 citizémgoncentration camps in desolate

areas of the United States for the duration of World W& 1.

50 d.

> 7 Fed.Reg. 1407 (Feb. 19, 1942)

52 Id.
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The justification for Executive @er 9066 was “military necessity"”
However, Congress has sinaeknowledged that “thes&ctions were carried out
without adequate security reasonsda... were motivated largely by racial
prejudice, wartime hysteria, andalure of political leadership>® (Anti-Japanese
bias was palpable: polls takan 1944 indicated that more than 60 percent of
Americans thought that whites should peoritized in hiring decisions over
Japanese Americand). This conclusion was bolstt by the fact that no effort
was made to invoke Executive Order 9066 to authorize internment of German-
Americans and/or Italian-Americans.

In 1976, President Geraldord issued a proataation acknowledging that
“not only was that evacuation wrong, hlgpanese Americangere and are loyal
Americans.” In 1982, the Commission on Wiane Relocation and Interment of
Civilians issued a report entitled, “Persodastice Denied,” which set the stage for

the moment in 1988 when President RorRéhgan signed the Civil Liberties Act,

33 See Roger DanielsConcentration Camps USA: Japanese Americans and World War |1

33,104 (1972)
>4 U.S. Comm'n on Wartime Relocation antelnment of Civilians, Congress of 1980,
Report: Personal Justice med, at 6-8 (1982).

®  50U.S.C. §4202.
%6 Stephen White, “Many Americans Suppofrump’s Immigration Order; Many

Americans Backed Japanese Internment Camps, The YVashington Post, February 2, 2017.

57 See U.S. Comm’n on Wartime Retation and Internment of Civilians, Congress of 1980,

Report: Personal Justi€enied, at 3 (1982).
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which offered a formal apology and reg@ons for the “grave injustice” of
evacuating, relocating and interning teof thousands of Japanese Americans
during the war? President Reagan, in his remadgssigning the Act, made clear
that the internment of Japane&mericans was a “grave wrong’” Congress too
acknowledged that this measure — caroetl under the false banner of “national
security” — amounted to a “fundamental abn[] of the basic civil liberties and
constitutional rights of [] individuals afapanese ancestry” and caused “enormous
damages, both material and intangible, which resulted in significant human
suffering[.]”*°
Conclusion

The ADL believes that the decision Hye United States District Court for
the Western District of Washington enjaigiprovisions of the Executive Order is
consistent with the principles underlyingt@onstitution. Absenhjunctive relief,
there will almost certainly bareparable harm to cotlass people, just as there
was when the United States shantigf turned away those on th&. Louis

desperately seeking safety. As with the 254 passengers abo&id lthais who

died in the Holocaust, an apology yearedavould be woefully insufficient to

%8 See 50 U.S.C. § 420#t seq,
%9 President Ronald Reagan, Remarks on Signing the Bill Providing Restitution for the
Wartime Internment of Japanese-American Civilians (Aug. 10, 1988),
http://www.reagan.utexasla/archives/speeches/1988/081088d.htm

60 50 U.S.C. § 4202.
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address the damage don&DL believes that enforcing the Executive Order risks

once again sacrificing the nation’s cordues in favor of prejudice and fear — a

sacrifice that history has repeatedlpyen has profound cormpeences both to the

persons who suffer as a result and ® shill-vibrant vision of the shining city on

the hill.
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Appendix

Passengers on the &. Louis

A woman cries as the St. Louis pulls away from Havana, 1939. | Keystone-France via Getty Images

Source: Dara Lind, “How Amrica’s Rejection of Jewsleeing Nazi German Hauntsir Refugee Policy Today,”
http://www.vox.com/policy-and-politics/2015/11/19/9760060/refugees-history-holochast visited on February
5, 2017).

Source: “Some of the 907 passengers on board the St. Louis arriving in Belgium afteefosied entry into Cuba
and the U.S.,” American Jewish Joint Distribution ComeeitArchives, “The Story of &hS.S. St. Louis (1939)";
accessible dtttp://archives.jdc.org/educators/togjuides/the-story-of-the-ss-st.html
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In the wake of the Executive Order, and as a tribute to Holocaust Remembrance Day on January 27, 2017, a Twitter
account was established in the name of thé@tis Manifest (@ StManifest, accessible at
https://twitter.com/stl_manifestwhich has tweeted out the names and starfiehe ship’s passengers, examples of

which appear below:

n St. Louis Manifest

My name is Regina Blumenstein, The US turned
me away at the border in 1939. | was murdered
in Auschwitz

St. Louis Manifest © Stl_Manifest - Jan 27

My name is Fritz Zweigenthal. The US
turned me away at the border in 1939. |
was murdered in France

St. Louis Manifest ©/Stl_Manifast - Jan 27

My name is Max Wolff. The US turned me
away at the border in 1939. | was murdered
in Auschwitz

& 44

} 34K

4 St. Louis Manifest ©/Sti_Manifest - Jan 27

2 Follow

My name is Willi Dublon. The US turned me
away at the border in 1939. | was murdered in

Auschwitz

DOCS 999999-901086/2809056.1
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@ My name is Abraham Wolf. The US turned me away at the border in
1939. | was murdered in Theresienstadt

ﬁ St. Louis Manifest 3 Foliow

My name is Julius Hermanns. The US turned me
away at the border in 1939. | was murdered at
Auschwitz

sa52 1573 TR IEIEAL
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