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INTRODUCTION

The case at bar involves a challengerfithe State of Washington et al. to
Executive Order #13,769 (EO) issued bgdtdent Trump, which purported to
entirely cut off immigrant and nonimmigra@mtries from seven countries. This is
the federal government’s appeal from mperary restraining order entered in
District Court. The Court set a highéyxpedited briefing schedule for this matter.

Amici write separately fiotwo reasons. First, Amici write to explain
additional ways in which the breadthtbk Executive Order likely violates the
Immigration and Nationality Act, apiafirom those respects noted below.
Specifically, while the parties belolwcused on visas aimed at protecting
American business (a consideration higtdievant to state standing), the EO
appears to affect visas for victims of hammtrafficking and their families; victims
of specified criminal offenses; visasrfa@ning to spouses of U.S. citizens; and
travel by admitted refugees and asyleBach of these visa categories are
governed by statute and regulation, #melEO, together with the putative
termination of visas promulgated under thathority, runs contrary to statute and

regulation.

! This brief was authored by counsel for isimwithout the involvement of counsel
for any party in this matter. No party counsel for such party contributed money
that was intended to fund preparing obsnitting this brief. No person other than
the amici or their counsel contributesbney that was intended to fund preparing
or submitting this brief.



The EO’s language is not severabldaaspects of the EO which clearly
violate statute and aspects which would be unlawful only if done for an improper
or irrational reason. Thus, the Cbaould choose to uphold the TRO under
challenge without reaching several of tther important issues presented by this
case.

STATEMENT OF INTEREST OF AMICI

Amici are public interest organizahs with longstanding commitments to
serving immigrants, victims of crime,\dses, and refugees. Amici have decades
of experience and an interest in ensgrihat the laws relating to immigrants
properly applied.

The National Immigrant Justice Cen{®iJC) is a Chicago-based national
non-profit organization that provide®#& legal representation to low-income
immigrants, refugees and asylum seeké&ksth collaboration from more than
1,500pro bonoattorneys, NIJC represents hurdtb@f applicants for U visas, T
visas, K-3 visas, asylees, and refugeemgtgiven time. In addition to the cases
that NIJC accepts for representation, stoadcreens and proveléegal orientation
to hundreds of potential asylum applicaetery year. The Court has granted NIJC
leave to appear amicusr@e in various mattersSeee.g, Diouf v. Napolitano

634 F.3d 1081, 1087 (9th Cir. 2018ngh v. Holder649 F.3d 1161 (9th Cir.



2011) (en bancHenriquez-Rivas v. Holder07 F.3d 1081 (9th Cir. 2013) (en
banc).

ASISTA Immigration Assistance (ASISTAyorked with Congress to create
and expand routes to secure immigrati@ius for survivors of domestic violence,
sexual assault, and other crimes, whiare incorporated in the 1994 Violence
Against Women Act (VAWA) and its pregy. ASISTA serves as liaison for the
field with Department of HomelandeSurity (DHS) personnel charged with
implementing these laws, most notallljizenship and Immigration Services
(CIS), Immigration and Cusins Enforcement (ICE), and DHS’s Office for Civil
Rights and Civil Liberties. ASISTA alsadins and provides technical support to
local law enforcement offiels, civil and criminal gurt judges, domestic violence
and sexual assault advocatsd legal services, non-profit, pro bono, and private
attorneys working with immigrant cringurvivors. ASISTA has previously filed
amicus briefs in the Second, Setle Eighth, and Ninth Circuit§&ee Rosario v.
Holder, 627 F.3d 58 (2d Cir. 2010%anchez v. Keisleb05 F.3d 641 (7th Cir.
2007);Torres-Tristan v. Holder656 F.3d 653 (7th Cir. 2011);D.G. v. Holder
744 F.3d 1022 (7th Cir. 2014)ppez-Birrueta v. Holder633 F.3d 1211 (9th Cir.

2011).



As organizations dedicated to ensurihgt bona fide refugees are afforded
the protection of asylum, Amici have an ir@st in ensuring that the right to seek
asylum is afforded to all noncitizensclanding those with prior removal orders.

ARGUMENT

The EO is flatly contrary to thenmigration statute and regulations in
various respects, in ways neither discdsser (to all appearances) contemplated
by the drafter of the EO. Nor is the swigplanguage of the EO severable. It
follows that the EO should anjoined in its entirety.

l. The EO isContrary to the Statute and the Regulations.

Plaintiffs appropriately focused their arguments on those aspects of the EO
which are legally problematic and wowerk substantial harm on the State of
Washington. Amici write to explain adainal ways in which the breadth of the
Executive Order likely violates the Imgration and Nationality Act, in ways
which would cause cognizable, albeit lessnomically significant, harm to the
Plaintiff states. It has been noted ih&tsubmissions to this Court that the EO
violates the anti-discrimination provmsi at 8 U.S.C. § 1152(a)(1)(A) as to
iImmigrant visas. Amici agree. lmdition, the EO would on its face preclude
entry for noncitizens seeking to travel on visas related to human trafficking (T
visas); to victims of specified criminaffenses (U visas); and to spouses of U.S.

citizens (K-3 visas); as well as admitteflugees and asylees. Termination of a



visa or travel authorization in these contexts is governed by statute and regulation.
The EO would terminate these visas withagard to that scheme, and in ways
contrary to the schemé&he general grant of authority at 8 U.S.C. § 1182(f) must

be read, if reasonably possible, in ways larious with the rest of the INA. Itis
amenable to such a reading, containmglied limitations on the scope of that
authority. Since the EO is irreconcilalwith multiple parts of the INA, it is

unlawful.

A. TheAuthority Granted at 8 U.S.C. § 1182(f) Must Be Read to Be
Consistent with the Rest of the INA.

It is black letter law that courts mustad a statute if possible in a manner
that gives meaning to all the teXxdavis v. Mich. Dep’t of Treasury#89 U.S. 803,
809 (1989). That is, a Court construing atidie must attempt to “fit, if possible,
all parts into a harmonious wholé&sila River Indian Cmty. v. United Stajé®9
F.3d 1139, 1145 (9th Cir. 2013).

It is apparently the contention of the federal government that the broad
authority at 8 U.S.C. § 1182(f) should be urstieod to trump all other provisions
of the statute. E.g, Dkt. 14, Emergency Mot. to 8t at 11-15.) Thus, the federal
government initially contended that it codgercise this authority even as to
returning permanent residennotwithstanding statutory authority on poiQtf. 8

U.S.C. § 1101(a)(13)(C).



Such a contention is inconsistent with the requirement that the immigration
statute be read as a harmonious whdlke INA is a canplex, multi-faceted
statute which accommodates a variety ghts and interests in the context of a
global economy and globalized personétienships. While § 1182(f) authority
may be broad, it cannot be read so brpadglto bring it into conflict with other
provisions of the INA. Seion 1182(f) authority must be implicitly limited to not
conflict with other portions of the INAncluding the anti-discrimination provision
of 8 U.S.C. § 1152(a)(1)(A), as well agtbtatutory provisions protecting visas
issued to particularly vulnerable aliens.

B. TheEO Conflictswith Statute and Regulationsin Multiple
Respects.

The meaning and breadth of the EQyurestion was left unexplained in the
EO itself, but in the days since the B@s enacted, thederal government has
limited it in several respectd:irst, the federal government backed away from the
argument that the EO would apply to pamant residents of the United States.
Permanent residents are not generally treaseskeking “entry” after a brief trip
abroad. 8 U.S.C. 8§ 1101(a})(C). The federal governmeinitially stated that it
would grant “waivers” to returning residis; then the Counsel to the President
published a memorandum instructing tha BO is inapplicable to returning

permanent residents. Donald F. McGahn II, Counsel to the President,



Authoritative Guidance on Executive Ordentitled “Protecting the Nation from
Foreign Terrorist Entry into the United States” (Feb. 1, 2017).

Likewise, the EO appearexh its face to include application with USCIS for
individuals from the seven affected countri&eeEO § 3(a) (describing
“Suspension of Issuance of ... Othemmigration Benefits to Nationals of
Countries of Particular Concern,” eluding “adjudicat[ion] of any visa,
admission, or other benefit undeetiNA (adjudications)”); EO 8 3(g)
(“[nJotwithstanding a suspension” of adjication, the Secretar[y] of ... Homeland
Security may, on a case-by-case basisvameh in the national interest, issue ...
other immigration benefits to nationals of countries for which visas and benefits
are otherwise blocked.”). USCIS was inliyyanstructed not to adjudicate cases
for individuals from those countrieSeeEmail, Daniel Renaud, Associate
Director of Field Operations (Jan. ZB)17) (“Effectively [sic] immediately and
until additional guidance is received, ymay not take final action on any petition
or application where the applicant isiazen or national of Syria, Iraq, Iran,
Somalia, Yemen, SudamaLibya”). USCIS subsequently issued a clarification
allowing asylum adjudication and other adications to proceed forward for such
individuals. Memorandum, “Guidance Concerning Executive Order on
Immigration,” Lori Scialabba, Actin@irector, USCIS (Feb. 2, 2017).

In all other respects, the breaditthe EO remains unchanged.



1. The EO isContrary to Statute Governing Visasfor Victims
of Specified Criminal Offenses.

Congress created a category of vigasoncitizens who are victims of
specified crimes — includingter alia domestic violence, sexual assault, and
stalking — who assist U.S. law enforcemianthe prosecution of criminal cases.
See8 U.S.C. § 1101(a)(15)(V). The INAegfies a process for the grant of U
visas, the length of U visa status, and esiens thereof. 8 U.S.C. 88 1184(p)(1),
(6). U visas are multiple-entry visgsermitting noncitizen visa holders to travel
abroad. 9 Foreign AffasrManual 402.6-6(G)(b) (“U sas must be issued for
multiple entries”).

By regulation, the federal governmenay revoke a U visa only where the
noncitizen notifies USCIS that she will not uke visa, or after notice of intent to
revoke, tied to one of five specific sititans. 8 C.F.R. § 214.14(h). Designation
under 8§ 1182(f) is not one of the spemifibases for revocation of a U visa.

Thus, a U visa holder from one oktkeven relevamountries residing
within the United States would no longerddae to make bridrips abroad. The
EO would effectuate a dacto termination of U visa status by precluding an
individual from traveling abroad. Mooger, the State Department, under the
authority of the challenged EO, has putpd to provisionally terminate all
immigrant and nonimmigrant visas for imtluals from seven countries. This

would apparently include U visa holdevi#hin the United States. The EO would
8



also appear to apply to U visa derivay notwithstanding statutory and regulatory
provisions governing U visa derivate status.
2. The EO isContrary to Regulations and Statutes Governing

Visasfor Victims of Human Trafficking and Their Family
Members.

In order to target the problem of hum@afficking, Congress created a visa
for victims of severe forms of human trafficking, and their family members. 8
U.S.C. 8§ 1101(a)(15)(T) (“T visa”). Asith the U visa, ©ngress specified by
statute the length of T visa, as well as teation of T visa status as to derivative
beneficiaries. See 8 UG 88 1184(0)(7)(A) (lengtbf status); (0)(7)(C)
(automatic extension); (0)(4) (contied classification of children).

Again, revocation of T visa statusasthorized only for limited reasons such
as violation of the requirements of thatste or unreasonable failure to cooperate
in a law enforcement investigatioB.C.F.R. 88 214.11(s)(1)(i), (s)(1)(iv).
Revocation is permitted only after nc#j and appeal is permitted from the
revocation decision. 8 C.F.R. 88 214.2\} (s)(4). Designation of an entire
nation under 8 1182(f) is not one of the spedibases for revocation of a T visa.

Noncitizens seeking T status abroad generally family members of the
victim of severe human trafficking® Foreign Affairs Manuad02.6-5(E)(2).

The EO would effectuate a de factonnation of T visa derivative status

for any T visa child or parent seekingjéin the individual found to have been a



victim of severe forms of human trafking. Moreover, the State Department,
under the authority of the challenged EGs parported to provisionally terminate
all immigrant and nonimmigrant visas for individuals from seven countries. This
would apparently include T visas, inding T visa derivatives, notwithstanding
statutory and regulatory provisions gaviag T visa derivate status.

3. TheEO isContrary to Law Relating to Spouses of U.S.
CitizensUnder the K-3 Visa.

Worried at lengthy delays, Congresgsated a nonimmigrawisa category
for spouses of U.S. citizens seeking to ettie United States to seek permanent
resident status here. 8 U.S.C. § 11Q1&)K)(ii). Spouses of U.S. citizens
seeking K status may obtain K-3 nonimmigrant statnge Sesay25 I. & N. Dec.
431, 433 n. 3 (BIA 2011) (citing 8 C.F.R. § 214.1(a)(1)(v), (a)(2)).

A K-3 visa is a multiple entry visa, @aning that it permits the visa holder to
travel in and out of the United Statasiltiple times. 9 Foreign Affairs Manual
502.7-5(C)(7)(a); see also USCIS, “K-3&KNonimmigrant Visas,” available at

https://www.uscis.qgov/family/family-ustizens/k3-k4-visa/k-3k-4-nonimmigrant-

visas(“Applicants presently in the Unitestates in a K-3 or K-4 nonimmigrant
classification may travel outside the United States and return using their K-3 or K-
4 nonimmigrant visa.”).

Under the EO, a K-3 visa holder from ooiethe seven relevant countries

could remain in the United States, but wbab longer be able to make brief trips

10



abroad. The EO itself would effectuatdeafacto termination or limitation of K-3
visa status by precluding an individual from traveling abroad. Moreover, the State
Department, under the authoritytbe challenged EO, has purported to
provisionally terminate all immigrantd nonimmigrant visas for individuals from
seven countries. This would apparemtiglude K-3 visa holders, including K-3
visa holders within the United States.

It is established in this circuit that dpeocess liberty interests are implicated
by visa decisions affecting U.S. citizen spousgseBustamonte v. Mukasey31
F.3d 1059, 1062 (9th Cir. 2008Freedom of personahoice in matters of
marriage and family life is, of coursene of the liberties protected by the Due
Process Clause.?).Nor would this implicate questions of consular
nonreviewability; this provision wouldfact a K-3 visa holder who had been
issued a visa at the consulate and theretnfteeled abroad or wishes to do so.

It is highly unlikely that the EOauild survive Due Process scrutiny. The
EO applies a one-size-fits-all approdolthousands of families from seven
countries, despite vast differencesndividual cases. The EO does not specify
“discrete factual predicates” or a fact pmivig “at least a facial connection” to a

statutory ground of inadmissibility. The E@entifies no facts at all that pertain to

2 Circuit precedent was undisturbed in this regaré&egry v. Din 135 S.Ct. 2128
(2015), because five justices did not tedre question of “whether a citizen has a
protected liberty interest in the viapplication of her alien spouseld. at 2139
(Kennedy, J., concurring).

11



visa holders who are thpauses of U.S. citizen<Cf. BustamonteB26 F.3d at
1062-63 (upholding denial of visa wharensular official relied on specific
information that applicant was involvaddrug trafficking, giving a basis for
inadmissibility under § 1182(a)(2)(C)).

Moreover, even if the EO otherwisgade such a showing (and it does not),
the EO itself and the various statements of President Trump and others connected
to the administration concerning the B®monstrate bad faithThese include
then-candidate Donald Trump’s December 2015 call for “a total and complete
shutdown of Muslims entering the United States,” President Trump’s January 27,
2017 interview with Christian BroadcastiNgtwork stating that immigration and
refugee policy had been “very, very unfaio’Christians and that he was “going to
help them,” and former mayor of New MoCity Rudy Giuliani’'s January 28, 2017
statement that he had been asked by+#tandidate Donald Trump to “put a
commission together” on the proposed “Mnsban” to show Mr. Trump “the
right way to do it legally.”

4, Tothe Extent that the EO Appliesto Preclude Travel by

Admitted Refugees and Asylees, It isContrary to
Regulation and International Treaty Obligations.

It appears uncontested that an individubo has been granted asylum status
in the United States, or has been admittecdfugee status, will not have their

status directly questioned by the EO. Huer the ability for an asylee or refugee

12



to travel abroad—often necessary tsitviamily or arrange for their safety—
appears to be impacted by the EO.

By regulation, asylees and refugees allowed to seek “refugee travel
documents.” 8 C.F.R. 8§ 223. These documents fill the role of passports for
refugees, and function to petrmternational travel.

The right to refugee travel documeig®njoined by international law.

Treaty obligations undertaken by thisuotry require the federal government to
issue refugees and asyleaimiravel authorizationConvention Relating to the
Status of Refugees, art. 28(1), July 28, 1951, 19 U.S.T. 6259, 189 U.N.T.S. 150
(“The Contracting States shall issue tauggfes lawfully staying in their territory
travel documents for the purpose of trawetside their territory, unless compelling
reasons of national security or public ardéherwise require, and the provisions of
the Schedule to this Convention shall apply with respect to such documents. The
Contracting States may issue such a trdeelument to any other refugee in their
territory; they shall in particular give sym@etic consideration to the issue of such
a travel document to refugees in thteiritory who are unable to obtain a travel
document from the country of their lawful residence.”).

Federal statutes “ought neve be construed to violate the law of nations if
any other possible construction remaindurray v. Schooner Charming Bef$y

U.S. (2 Cranch) 64, 64 (1804). This prpleiis particularly appropriate as to

13



admitted refugees and asylees becausenbyting the Refugee Act of 1980, “one
of Congress’ primary purposes wadting United States refugee law into
conformance with the 1967 lad Nations Protocol Relating to the Status of
Refugees.”INS v. Cardoza-Fonsecd80 U.S. 421, 436-37 (1987). Asylum status
offers not only protection for legitimatefugees, but also the ability to travel
internationally, as well as the opparity to be united with family.

The EO does not specifically address tircumstance of admitted refugees
and asylees. Itis unclear whether &laon a refugee travel document would
constitute travel as ammigrant or nonimmigrantCf. 8 U.S.C. § 1101(a)(15)
(providing that “immigrant” includes “evg alien except an alien who is within
one of the following classes,” refugeeslasylees not listed). However, the EO
on its face applies to all entries, battnnigrant and nonimmigrant. EO 8 3(c).
While the Counsel to the President hasritied” that the EO is not intended to
apply to permanent residents, no such dtaiion has been issued as to lawfully
admitted refugees and asylees.

By regulation, a refugee travel documenvalid for one year from the date
of issuance. 8 C.F.R. § 223.3(a)(&%)may be invalidated only for specified
reasons, such as a materially false@spntation or conceaémt. 8 C.F.R. §

223.3(b). A returning refugee or asyleenandated to be accorded the status
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noted in the refugee travel document gslshe is “no longer eligible for that
status.” 8 C.F.R. § 223.3(d)(2)(i).

Under the EO, an admittedfugee or asylee from o the seven countries
residing within the United States would apgaly no longer be able to make trips
abroad, in violation of the regulationsdhin violation of inernational law. The
EO does not mention the regulations or American treaty obligations.

[I.  TheEO Lacksa Severability Clause, Nor IsIt Apparent That the
Drafter Would Wish to Partially Enforcethe EO.

Although there is substantial reason to doubt that severability analysis
should apply to executive orders, this Court has held that the test for severability
with respect to executive orders is the same as that for stalliédi®r of Reyes
910 F.2d 611, 613 (9th Cir. 1990) (affirmgi judgment striking executive order in
its entirety). See also Minnesota v. Mille Lacs Band of Chippewa Ind&26
U.S. 172, 191 (1999) (assuming without d@ag “that the severability standard
for statutes also applies to Executive @sde Therefore, “{ijnless it is evident
that the [Executive] would not have eragtthose provisions which are within its
power, independently of that which is nibite invalid part may be dropped if what
is left is fully operative as law.Board of Natural Resources v. Broyg92 F.2d
937, 948 (9th Cir. 1993).

The EO lacks a severability claus@/hile that does not “raise a

presumption against severability . . ddes suggest an intent to have all
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components operate togetior not at all.”Matter of Reye910 F.2d at 613
(citations and quotation marksnitted). Section 3(c) dhe order, which provides

for the immediate suspension of entry fearly all visa holders, is plainly central

to the stated purpose of the EOnfrdts inception—*“a total and complete

shutdown” of immigration from Muslim-majority nations. That history, coupled
with the lack of a severability claugeakes it apparent the President would not
have signed the EO if it did not comigbection 3(c). At a minimum, as
demonstrated above the application e€t$n 3(c) to multiple classes of visa
holders is unlawful. But severability analysis does not permit courts to rewrite
statutes, much less would it permit courtse@ise and modify an executive order

in an effort to make it an assertiongresidential authority that complies with the
law. See United States v. Rutherfodd2 U.S. 544, 555 (1979) (“Under our
constitutional framework, federal couds not sit as councils of revision,
empowered to rewrite legislation in accavidh their own conceptions of prudent
public policy.”); R.R. Ret. Bd. v. Alton R. €295 U.S. 330, 362 (1935) (“[W]e
cannot rewrite a statute and give it areeffaltogether different from that sought

by the measure viewed as a whd). Further, there is no basis to conclude that the
President would have signed@rsion of the order that excluded any of the classes
of visa holders described above. Nor, for the reasons articulated by the State of

Washington and othemici, would additional exclusions of visa classes from
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Section 3(c) actually bring the EO inrtompliance with the law. The EO is not
severable and must be einjed in its entirety.
CONCLUSION
For these reasons, and for the reastaed in the various other briefs
presented to the Court, Amici requéstt this Court deny the government’s

motion to stay the temporary restraining order
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s/ CharlesRoth

Charles Roth

NATIONAL IMMIGRANT JUSTICE CENTER
208 South LaSalle Street, Suite 1300
Chicago, lllinois 60604

Tel: (312) 660-1613

Email: croth@heartlandalliance.org

17



CERTIFICATE OF COMPLIANCE
I, Charles Roth, certify that:

This brief complies with the type-volume limitation aft- R. Apr. P.
32(a)(7)(B) because this brief contain38vords, excluding the parts of the brief
exempted by Fed. R. App. P. 32(a§&)(iii), and is 20 pages or less;

This brief complies with thegypeface requirements oEb. R. APP. P.

32(a)(5) and the type style requirements eb.lR. Apr. P. 32(a)(6) because this
brief has been prepared in a proportionafpaced typeface using Microsoft Word

in Times New Roman, 14-point font.

Date:February6, 2017 s/CharlesRoth
Charles Roth
NATIONAL IMMIGRANT JUSTICE CENTER
208 South LaSalle Street, Suite 1300
Chicago, lllinois 60604
Tel: (312) 660-1613
Email: croth@heartlandalliance.org

18



CERTIFICATE OF SERVICE
| hereby certify that | electronicallyiéd the foregoing with the Clerk of the
Court for the United States Court of Appeals for the Ninth Circuit by using the
appellate CM/ECF system onliteary 6, 2017. | certify that all participants in the
case are registered CM/ECF users aadl $krvice will be accomplished by the

appellate CM/ECF system.

Date:February6, 2017 s/CharlesRoth
Charles Roth
NATIONAL IMMIGRANT JUSTICE CENTER
208 South LaSalle Street, Suite 1300
Chicago, lllinois 60604
Tel: (312) 660-1613
Email: croth@heartlandalliance.org

19



