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Hung Xuan Dong appeals the district court’s denial of his motion pursuant to

28 U.S.C. § 2255 to vacate, set aside, or correct his sentence. We have jurisdiction
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under 28 U.S.C. §§ 1291 and 2253(a), and we affirm.

Dong argues that his counsel was ineffective in failing to timely communicate
a three-level reduction offer by the government and incorrectly advising him to reject
the offer. At an evidentiary hearing, the district court found Dong’s counsel was
credible and Dong was not credible. The district court also found that counsel’s
performance was not deficient, and, in any event, Dong was not prejudiced by his
counsel’s performance.

This Court reviews claims of ineffective assistance of counsel de
novo. Beardslee v. Woodford, 358 F.3d 560, 569 (9th Cir. 2004). We review the
district court’s factual findings for clear error. /d.

The district court did not err in denying Dong’s motion because, even if his
counsel was ineffective, Dong suffered no prejudice. See Strickland v. Washington,
466 U.S. 668, 691 (1984) (““‘An error by counsel, even if professionally unreasonable,
does not warrant setting aside the judgment of a criminal proceeding if the error had
no effect on the judgment.”). Counsel testified that Dong was not interested in
cooperating with the government or pleading guilty, and he would not take a plea
that could expose him to a sentence of ten years or more. The district court
reasonably found that testimony credible, and Dong’s contrary testimony not
credible. Dong’s previous lawyers had recommended that he plead guilty and

cooperate, but he instead insisted on pursuing dismissal of the case for government



misconduct, an argument his previous lawyers considered frivolous. Thus, Dong
has not demonstrated that he would have accepted the plea deal but for counsel’s
alleged ineffectiveness. See Lafler v. Cooper, 566 U.S. 156, 163 (2012) (“In the
context of pleas a defendant must show the outcome of the plea process would have
been different with competent advice.”).

AFFIRMED.



