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 Joanna Aragon Razo appeals from her conviction at trial on two counts of 

unlawfully transporting an alien, in violation of 8 U.S.C. § 1324(a)(1)(A)(ii).  We 

have jurisdiction under 28 U.S.C. § 1291, and we reverse. 

 1. We review de novo whether the district court violated Razo’s rights 
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under the Confrontation Clause of the Sixth Amendment by admitting the 

videotaped deposition testimony of adverse witnesses Anallely Bojorquez-Solano 

(“Bojorquez”) and Josefina Flores-Munoz (“Flores”) at her second trial.  United 

States v. Rodriguez, 880 F.3d 1151, 1166 (9th Cir. 2018).  We conclude that the 

district court erred by admitting Bojorquez’s deposition testimony because the 

Government failed to carry its burden of showing that Bojorquez was unavailable 

to testify in person.  See Crawford v. Washington, 541 U.S. 36, 68 (2004). 

 Although the prosecutor’s decision to attempt to contact Bojorquez only 

through her attorney was not improper, the burden remains on the Government to 

demonstrate that “good-faith, available measures” were taken to convince 

Bojorquez to return from Mexico to testify in person at Razo’s second trial.  

Rodriguez, 880 F.3d at 1166–67.  The Government had known since at least 

December 4, 2017—more than three months before the March 20, 2018, second 

trial—that her attorney did not have a direct phone number for Bojorquez and that 

the phone number the attorney had for Bojorquez’s husband had been 

disconnected.  Yet the Government did not ask the attorney to do anything to 

secure Bojorquez’s presence at the second trial beyond continuing to call the same 

disconnected number for Bojorquez’s husband, which, unsurprisingly, proved to be 

futile.  Importantly, although both the Government and the attorney had an address 

for Bojorquez in Mexico, neither attempted to contact her by mail. 
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 In Rodriguez, we held that the Government fails to demonstrate 

unavailability when it does not attempt to send a letter to a witness at an address in 

its possession, when it has no other means of contacting him.  Id.  Rodriguez 

controls here.  While the Government argues that a letter would have been unlikely 

to reach Bojorquez, “doubts that the address . . . was sufficient for a request to be 

delivered are no excuse for not attempting to contact [her] at that address.”  Id. at 

1167. 

 Because the Government concedes that the erroneous admission of 

Bojorquez’s deposition testimony is not harmless, we reverse and remand for a 

new trial.1 

 2. We do not decide whether the district court erred by denying Razo’s 

last-minute oral request to access the contents of her locked cell phone, which was 

in Government custody.  If Razo renews her request on remand, the district court 

may determine, with the benefit of the arguments that were developed more fully 

on appeal, whether and under what conditions Razo is entitled to access the phone. 

 REVERSED; REMANDED.  

 
1 We do not decide whether the district court erred by admitting Flores’s 

deposition testimony because the erroneous admission of Bojorquez’s testimony 

alone requires reversal, and the Government will have to make additional attempts 

to contact both witnesses before a retrial. 


