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Edith Waithira, a citizen of Kenya, petitions for review of the Board of
Immigration Appeals’ (BIA) order denying her motion to reopen. Waithira

brought her motion to reopen on two grounds. We have jurisdiction under 8
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U.S.C. § 1252. We grant in part and deny in part the petition for review. We
review the BIA’s denial of a motion to reopen for abuse of discretion. Agonafer v.
Sessions, 859 F.3d 1198, 1203 (9th Cir. 2017).
I
The BIA acted within its discretion in denying Waithira’s motion to reopen
based on ineffective assistance of counsel. The BIA concluded that Waithira failed
to show that equitable tolling applied to her claim, in part because her “general
assertions about the timing of her efforts” were “insufficient to establish that she
exercised due diligence.” After reviewing the applicable time periods, we
conclude that the BIA did not abuse its discretion in reaching that conclusion.
II
The BIA abused its discretion in denying Waithira’s motion to reopen to
reapply for asylum, withholding of removal, and relief under the Convention
Against Torture (CAT) on the basis of changed country conditions. The BIA
rejected certain evidence submitted with the motion because it was not
“independent” of Waithira’s prior claims of persecution by the Mungiki, which the
Immigration Judge (IJ) had found to lack credibility. In doing so, the BIA ran
afoul of this Court’s longstanding rule that it may not make adverse credibility

determinations on a motion to reopen, either directly, see Bhasin v. Gonzales, 423



F.3d 977, 98687 (9th Cir. 2005), or via the falsus maxim, see Yang v. Lynch, 822
F.3d 504, 509 (9th Cir. 2016). Here, the BIA’s decision relied almost exclusively
on the prior adverse credibility finding without independently considering the
newly tendered evidence of events that occurred after the previous hearing. That
evidence was not rendered logically irrelevant by the prior adverse credibility
finding. Accordingly, the BIA was required to credit the evidence unless it was
"inherently unbelievable." Id. at 508.

On remand, the BIA should conduct its review of changed country
conditions and prima facie eligibility for relief based on the full record. Further,
the BIA should be careful to give individualized consideration to Waithira’s prima
facie eligibility for relief under the CAT, which can be established on a separate
factual predicate from her asylum and withholding of removal claims. See
Kamalthas v. INS, 251 F.3d 1279, 1280 (9th Cir. 2001) (noting that “country
conditions alone can play a decisive role in granting relief under the Convention™).

Each party shall bear its own costs.

PETITION GRANTED IN PART, DENIED IN PART, REMANDED.



