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Judge SULLI VAN del i vered the opinion of the Court.

During the fall of 1997 and in February of 1998, appell ant
was tried by a general court-martial conposed of officer nenbers
at Fort Bliss, Texas. Contrary to her pleas, she was found
guilty of two specifications of |arceny, conduct unbecom ng an
officer, and two specifications of service-discrediting conduct
(mai | tanpering and obstruction of justice), in violation of
Articles 121, 133, and 134, Uniform Code of MIlitary Justice, 10
USC 88 921, 933, and 934, respectively. The mlitary judge then
di sm ssed the two |larceny specifications as nmultiplicious with
the remai ni ng of fenses, and the nenbers sentenced appellant to a
dismssal, 1 year's confinenent, and total forfeitures on
February 6, 1998. The convening authority on May 19, 1998,
approved this sentence, and the Court of Crim nal Appeals

affirmed on Cctober 1, 1999.

On May 19, 2000, this Court granted review on the follow ng

two i ssues of | aw

. WHETHER THE CONVENI NG AUTHORI TY

EXERCI SED UNLAWFUL COMVAND | NFLUENCE OVER
THE PROCEEDI NGS BY REQUI RI NG THE COURT
MEMBERS, IN THE M DDLE OF THE TRI AL, TO
ATTEND AN OFFI CER PROFESSI ONAL DEVELOPMENT
PROGRAM VHERE “ APPROPRI ATE” PUNI SHMVENTS
FOR OFFI CER COURT- MARTI AL DEFENDANTS WAS
DI SCUSSED

1. WHETHER APPELLANT IS ENTI TLED TO
RELI EF ON SENTENCE AS REDRESS FOR THE
GOVERNMENT’ S VI CLATI ONS OF ARTI CLE 55
VWH LE APPELLANT WAS | N POST- TRI AL
CONFI NEMENT.
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We hold that appellant is not entitled to relief based on her
conpl aints about the alleged conditions of her post-trial

confinement. See United States v. Avila, 53 MJ 99 (2000).

Nevert hel ess, we set aside the decision of the appellate court
bel ow and remand this case for a DuBay f] hearing on the issue of

unl awf ul command i nfluence. See United States v. Dykes, 38 M

270 (CMA 1993).

Ni ne nmonths after her court-martial, appellant signed a
statenent and later filed it with the Court of Crimnal Appeals.

See United States v. Gostefon, 12 M} 431 (CVA 1982). It said:

AFFADAVI T [ si c]
November 20, 1998

|, Holly M Baldwi n, would like to nmake
the follow ng statenent. Shortly after
was transferred fromFort Lewis to Fort
Bliss (fall 1997), Ft. Bliss was having a
Fam |y Val ues Wek. One of the Oficer

Pr of essi onal Devel opnent prograns nmandat ed
by Commandi ng General Costell o was one
directed at Ethics. At that particular
OPD, one of the topics discussed was an

i nci dent that happened with three of the
Oficers in the 31" ADA BDE that were
being court-martialed. The address

i ncluded comrents that the court-marti al
sentences were too lenient and that the

m ni mum sent ence should be at | east one
year and that Oficers should be puni shed
harsher than enlisted sol diers because

O ficers should al ways set the exanple and
be above reproach. The day after this OPD
one of the officers fromthe 31 was set
to be sentenced. | believe his nane was
Maj or Brennan. | attended this OPD, but
didn't learn of the sentencing until a

1 United States v. DuBay, 17 USCVA 147, 37 CWR 411 (1967).
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di scussion | had with his attorney, M.
JimMus. He is an attorney in ny
civilian attorney’s (JimDarnell) |aw
office in El Paso, TX. M. Maus was Mj or
Brennan’s civilian counsel. M. Muus al so
informed ne that this type of OPD was

i nappropriate and that it could be
considered jury tanpering and he was
filing an appeal on Major Brennan' s behal f
stating such

On the day of ny conviction and
sentencing, the final part of the trial
was del ayed for another OPD that was
mandatory for all Oficers on post. This
OPD dealt wth the situation Lt. Kelly
Flynn was enbroiled [sic]. The thene
about this OPD was that she was not

puni shed as she shoul d have been and t hat
she had basically gotten over. It was

t hen stated she shoul d not have been

all owed to resign, but should have been
court-martialed. | would also like to
note here that | submtted a Resignation
for Good of Service [sic] on or about 1
May 97 and it was held and never sent up
as the regulation states. That afternoon
after the officers on ny panel went to the
OPD, | was convicted and sentenced to 1
year at Ft. Leavenworth. It should also
be noted that 4 of the officers on ny
panel were in the sane rating chain. They
i ncl uded the Brigade Commander, Brigade
Deputy Commander, the HHC Conpany
Commander and another BDE Primary O ficer.

| swear the above nentioned statenent is
true to the best of know edge.

Signed Holly Morris Bal dwi n
Dat e Novenber 20, 1998

(Enmphasi s added).

Appel | ant argued that “her sentence to one year in
confinenment and the rejection of her request for Resignation for
t he Good of the Service was the result of these actions, which

clearly constitute unlawful comrand influence in this case.” The
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Government did not oppose this notion to file, but inits final
brief it sinply asserted that “it [appellant’s clain] |acks
merit.” The Court of Crimnal Appeals sumarily affirmed this

case.

I

The Governnent argues that appellant’s post-trial claimof
unl awf ul command i nfluence shoul d be deni ed because she “has
failed to neet her threshold burden of production in this case.”
Final Brief at 7. It further contends that “[a]ppellant’s own
anbi guous, self-serving, and unsubstantiated decl arati on does not
establish a viable claimof unlawful conmmand influence.”
Moreover, it notes that “appellant never raised this issue at
trial” nor made any “effort to bring this allegation to the
mlitary judge' s attention and conduct sonme mininmal voir dire
before findings and sentence deliberations.” 1d. W conclude
that none of these reasons legally justifies the | ower appellate
court’s summary deni al of appellant’s post-trial claimof

unl awf ul command i nfl uence. E

Article 37, UCMJ, 10 USC § 837, states:

2 W reject the Governnent’s claimof waiver. W have never
hel d that an issue of unlawful command influence arising during
trial may be waived by a failure to object or call the matter to
the trial judge's attention. Cf. United States v. Weasler, 43 M
15 (1995) (pretrial agreenent initiated by accused wai ved any
objection to unlawful command influence in the preferral and
referral of charges); United States v. R chter, 51 M} 213, 224
(1999).
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§ 837. Art. 37. Unlawfully influencing
action of court

(a) No authority convening a general,
special, or sunmary court-martial, nor any
ot her commandi ng officer, may censure,
repri mand, or adnonish the court or any
menber, mlitary judge, or counsel
thereof, with respect to the findings or
sentence adjudged by the court, or with
respect to any other exercises of its or
his functions in the conduct of the
proceedi ngs. No person subject to this
chapter may attenpt to coerce or, by any
unaut hori zed neans, 1 nfluence the action
of a court-martial or any other mlitary
tribunal or any nmenber thereof, in
reaching the findings or sentence in any
case, or the action of any convening,
approving, or reviewing authority with
respect to his judicial acts. The
f oregoi ng provisions of the subsection
shall not apply with respect to (1)
general instructional or informational
courses in mlitary justice if such
courses are designed solely for the
pur pose of instructing nmenbers of a
command in the substantive and procedural
aspects of courts-martial, or (2) to
statenents and instructions given in open
court by the mlitary judge, president of
a special court-martial, or counsel.

(Enmphasi s added.)

We have long held that the use of command neetings to
pur poseful ly influence the nenbers in determning a court-marti al

sentence violates Article 37, UCM). United States v. Levite, 25

M} 334, 339 (CMVA 1987); United States v. Cruz, 25 M) 326, 329

(CMVA 1987); United States v. Thomas, 22 M] 388, 393 (CVA 1986);

United States v. McCann, 8 USCMA 675, 676, 25 CMR 179, 180

(1958). Moreover, we have also held that the nmere “confl uence”

of the timng of such neetings with nenbers during ongoi ng
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courts-martials and their subject natter dealing with court-

martial sentences can require a sentence rehearing. See United

States v. Brice, 19 M) 170, 172 n.3 (CMVA 1985).

Here, appellant avers that there were two conmand of ficer
nmeeti ngs before and during her court-martial, which she and the
of ficers of her panel attended. She also avers that various
court-martial situations on base and in the Air Force at |arge
were di scussed. Furthernore, she asserts that coments were nade
that court-martial sentences were too |lenient; that officers
shoul d al ways be puni shed nore harshly than enlisted persons; and
that the m ni mum sentences should be 1 year. Finally, appellant
poi nts out that she, an officer, subsequently received a 1l-year
sentence at her court-martial. |[|f appellant’s avernents are
true, then as in Brice, a confluence of timng and subject matter

woul d exi st.

The Governnent contends, however, that appellant’s self-
serving avernents are not legally sufficient (or conpetent) to

rai se her post-trial claim W disagree. 1In United States v.

Ayal a, 43 M} 296, 300 (1995), this Court held that “[t] he quantum
of evidence necessary to raise unlawful command influence is the
sanme as that required to submt a factual issue to the trier of
fact.” Wiile not particularly delineating the proof required, we
have generally held that it nust be nore than “nere specul ation.”

See United States v. Biagase, 50 M} 143, 150 (1999). Here,

appel lant’ s post-trial statenment was based on her own
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observations (cf. United States v. Ruiz, 49 M} 340, 348 (1998)

(no abuse of discretion for convening authority to refuse to
order post-trial hearing on basis of unsubstantiated assertions
of unlawful command influence by counsel)), and it was detail ed

in nature. Cf. United States v. Johnston, 39 Ml 242, 244 (CMA

1994) (nust be nore than a bare allegation). Moreover, the
record of trial, which contains an unexpl ai ned decision to del ay
any sessions on the date in question until the early afternoon,
may be viewed as tending to corroborate appellant’s allegation
that there was a conmand neeting at that tine. |In the absence of
any post-trial subm ssion fromthe Governnment, we concl ude
appellant’s allegations in this context are sufficient to raise a

post-trial conplaint of unlawful command influence. See United

States v. Ayala, supra (sone evidence to which a nenber m ght

reasonably attach credit); see generally United States v. G nn,

47 M) 236, 248 (1997) (third principle: *“if the affidavit is

factual |l y adequate on its face to state a claimof |legal error.

7Y

Al t hough we reject the Governnment’s |egal insufficiency
claim we are reluctant to order relief without a conplete record
concerning appellant’s claim A full devel opnent of the materi al
facts surroundi ng these command neetings and their effect on

appellant’s court-martial is required. See United States v.

Dykes, 38 MJ 270; see also United States v. Fricke, 53 Ml 149,

155 (2000). Accordingly, a DuBay hearing should be ordered. Id.
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I

We al so nust address appellant’s claimthat her post-trial
confinenment violated Article 55, UCMJ, 10 USC § 855. Her claim
is that “[while confined at the USDB, [she] and her unborn child
were intentionally placed at risk by know ngly exposing [them to
dangerous | evels of lead, industrial chem cals and funmes and
potentially contam nated food and water. [ She] was deni ed proper
prenatal care, and shackl ed and hand-cuffed w thout cause.”
Final Brief at 13. Appellant asks that we set aside her adjudged
and automatic forfeitures as a remedy for her unlawful post-trial

puni shnent. ]

W initially note that appellant asserts that she was 2
nmont hs pregnant when she was confined at the United States
Di sciplinary Barracks on February 11, 1998. She further asserts
t hat she remai ned confined there until June of 1998, when she was
transferred to the Federal Bureau of Prisons Facility in Fort
Wrth, Texas. Finally, she asserts that she was rel eased on
August 22, 1998, 3 nonths before her m ninmumrel ease date because
of action by the Arny C enency and Parole Board. It is conceded
t hat her baby was born after her release from confinenent, and

there is no claimthat either she or her baby was actually

3 W reject appellant’s shackle and handcuff argunent because
she has not provided sufficient evidence to denonstrate that
correction officials’ use of shackles went beyond what was
reasonabl e to assure safe control of a newinmate. See Art. 55,
UCM) (“The use of irons, single or double, except for the purpose
of safe custody, is prohibited.”).
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injured as a result of the alleged conditions of her post-trial

puni shrent .

We concl ude that appellant has not denonstrated that the
averred conditions of her confinenent anpbunted to a viol ati on of

Article 55, UCMJ. See United States v. Avila, 53 M} at 101. E

As noted above, there is no showi ng that she was actually pained
or injured as a result of these conditions. The absence of a
showi ng of pain or injury, as well as the absence of a show ng of
punitive intent on the part of prison officials, underm ne her

legal claim See United States v. Sanchez, 53 MJ 393, 395-96

(2000) .

In addition, in United States v. Avila, supra at 102, this

Court rejected a convicted prisoner’s claimof inproper

puni shment under Article 55, UCMJ, and under the Ei ghth Amendnent
where the “[a] ppellant ha[d] not denobnstrated that the conditions
of his confinenent were nore adverse than those faced by civilian
pri soners whose clains of cruel and unusual puni shnment have been
rejected by other courts.” 1In view of relevant federal case |aw,
we concl ude that appellant’s clai mdoes not reach that |evel.

See Coleman v. Rahija, 114 F.3d 778, 784-85 (8" Gir. 1997) (2-

hour del ay of nedical services causing prisoner in | abor extrene

4 W find it unnecessary for disposition of this case to

det ermi ne whet her appel | ant exhausted her adm nistrative renedies
to conpl ain about her confinenent conditions, to include her
assertion that Arny regul ations prevented her fromfiling an
Article 138, UCMI, 10 USC § 938, conplaint. See generally United

States v. Mller, 46 M} 248 (1997); United States v. Coffey, 38
M 290 (CMVA 1993).

10
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pain and suffering is legally sufficient); Archer v. Dutcher, 733

F.2d 14, 15 (2d G r. 1984) (intentional delay in treatnent
purposeful ly causing extreme pain and |ater mscarriage is

legally sufficient).

The decision of the United States Arnmy Court of Crim nal
Appeal s is set aside. The record of trial is returned to the
Judge Advocate Ceneral of the Arny for submi ssion to a convening
authority for a limted hearing on the issue of comrand
i nfluence. At the conclusion of the hearing, the judge wll make
specific findings of fact on that issue. A verbatimrecord of
the proceedings will be submtted after authentication to the
Court of Crimnal Appeals for further review. Thereafter,

Article 67(a)(3), UCMJ, 10 USC § 867(a)(3), shall apply.

11
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