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Judge EFFRON delivered the opinion of the Court.

A special court-martial conposed of a mlitary judge
sitting al one convicted appellant, contrary to his pleas, of one
speci fication of unauthorized absence and two specifications of
wrongful use of cocaine, in violation of Articles 86 and 112a,
Uni form Code of MIlitary Justice, 10 USC 88 886 and 912a,
respectively. He was sentenced to a bad-conduct di scharge,
confinement for 68 days, and reduction to the | owest enlisted
grade. The convening authority approved these results. 1In an
unpubl i shed opinion, the Court of Crimnal Appeals nodified the
findi ngs, reassessed the sentence, and affirmed only the bad-
conduct di scharge and reduction to the | owest enlisted grade.EI

On appellant’s petition, we agreed to revi ew whether the
evi dence of appellant's positive urinalysis provided a legally

sufficient basis to sustain his conviction for wongful use of

cocaine.EI For the reasons set forth below, we affirm

! The court dismssed one of the specifications of wongful use of cocaine on
the ground of factual insufficiency and affirmed the remaining findings of
guilty. The dismi ssed specification was based upon a urinalysis sanple that
is not at issue in the present appeal.

2 W granted review of the follow ng i ssues assigned by appellant:
. WHETHER THE LOWER COURT ERRED BY | GNORING THI S

COURT' S DECI SION I N UNI TED STATES V. CAWMPBELL, 50 MJ
154 (1999), AS BI NDI NG PRECEDENT.

1. WHETHER APPELLANT' S CONVI CTlI ON FOR WRONGFUL USE
OF COCAI NE WAS FACTUALLY AND LEGALLY I NSUFFI CI ENT
BECAUSE THE PROSECUTI ON FAI LED TO ESTABLI SH THE
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| .  FACTUAL BACKGROUND

Upon returning froma |l engthy period of |eave, appell ant
provi ded a urine sanple for a command-directed urinalysis, the
results of which were positive for the cocaine netabolite
benzoyl ecgonine (BZE). At trial, the Government introduced
evi dence concerning the urinalysis. The evidence, which
consisted of a |laboratory report and testinony of a witness from
the | aboratory who appeared "as an expert in the field of
forensic chemstry," was admtted with no defense objection.
The report reflected the chain of custody of the urinalysis
sanpl e and the positive result of the urinalysis.

The expert w tness, a senior chem st at the Navy Drug

Screeni ng Laboratory in Jacksonville, Florida, described the
| aboratory's procedures and expl ained the results of the
urinalysis. The witness testified that there had been three
tests of appellant's sanple. First, an inmmunoassay test was
used to screen sanples for seven different kinds of drugs. Wen
this yielded a positive result for BZE, a second or "rescreen”

test was performed, which also yielded a positive result. The

PREDI CATE FACTS NECESSARY TO SUSTAI N A PERM SS| VE
| NFERENCE.

I11. WHETHER THE LOWER COURT' S DECI SI ON TO AFFI RM
APPELLANT' S CONVI CTI ON FOR WRONGFUL USE OF COCAI NE,

W THOUT EXPERT TESTI MONY CONCERNI NG THE PHYSI OLOQd CAL
EFFECTS, VI OLATED THE DUE PROCESS CLAUSE.
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| aboratory then conducted a third test, known as a "confirmation
test,"” using gas chromatography/ nass spectronetry (GC/ MS)
t echnol ogy, which the wi tness described as "a very sophisticated
state-of-the-art test that does give you a specific
identification of a specinen.” The witness testified that the
GC/ M5 anal ysis of appellant's sanple reveal ed 213 nanograns per
mililiter (ng/m) of BZE in appellant's urine. The |aboratory
report noted that the reading of 213 ng/m of BZE in appellant's
urine was "an anmount greater than the DoD [ Departnent of
Def ense] GC-Ms cut-of f standard of 100 ng/m ."
The expert witness al so stated:

The only way a person can produce a urine

sanpl e that has Benzoyl ecgonine is for

cocai ne to pass through the body. |n order

for that person to produce that urine

sanpl e, that person would have to use the

cocai ne.
When trial counsel asked whether a positive result m ght occur
"fromthe use of any nedications, prescription nedications,” the
W t ness replied:

To nmy know edge, cocaine is not used as a

prescription drug. | don't even believe it

is used in the surgical setting. It used to

be used years ago. There will be no other

drugs that could cause a positive result for

cocaine. It has to be cocaine itself. To

my know edge, the only place you can get it

now is pretty nmuch on the street
cl andesti nel y.
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On cross-exam nation, the expert w tness acknow edged t hat

BZE coul d be detected through urinalysis if someone put cocai ne

into the sanple directly, outside the body. Additionally, he

testified that a reading of 213 ng/m is "on the | ow end of

positive results.” He added: "A lot of tinmes we see sanpl es of

100, 000 nanograns or higher."

Al t hough appellant did not testify, he offered a defense

based on his good mlitary character through the testinony of

other witnesses. H's primary contention was that

it would have

been illogical for a person of appellant's character and

experience to have used cocaine. The defense al so raised

gquestions about the chain of custody, a nmatter not at issue in

the present appeal, to suggest that the urine that had tested

positive for BZE bel onged to soneone ot her than appellant. He

did not affirmatively claiminnocent or unknow ng ingestion.

I'1. DI SCUSSI ON

To obtain a conviction under Article 112a for wongful use of a

controll ed substance, the prosecution nust prove:

(a) That the accused used a controlled
subst ance; and

(b) That the use by the accused was
wr ongf ul .

Para. 37b(2), Part IV, Manual for Courts-Martial,

ed.). The Manual al so provides:

United States (2000
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Know edge of the presence of the controlled
substance is a required conponent of

[ wongful] use. Know edge of the presence
of the controlled substance may be inferred
fromthe presence of the controlled
substance in the accused's body or from
other circunstantial evidence. This

perm ssive inference may be legally
sufficient to satisfy the governnent's
burden of proof as to know edge.

Para. 37c(10), Part IV; see also Analysis of Punitive Articles,

Manual , supra at A23-12, citing United States v. Mance, 26 M

244 (CVA 1988); United States v. Ford, 23 M) 331 (CMA 1987); and

United States v. Harper, 22 MJ] 157 (CNVA 1986).

The "wongful" elenment in Article 112a, which has been the
source of extensive interpretative litigation, represents the
consi dered judgnment of Congress as to the nature of the offense.
Because the statute does not have the clarity of a bright line

rule, conpare, e.g., Art. 111(2), UCMIJ, 10 USC § 911(2) (making

it an offense to drive with a bl ood al cohol |evel of "0.10
grans”), there has been significant litigation concerning its
meani ng. Harper and its progeny reflect the chall enge of
interpreting the statute in a manner that appropriately bal ances
di sciplinary considerations, the rights of servicenenbers, and
evol ving | egal standards concerning adm ssibility of expert
evi dence.

Appel I ant contends that the evidence in his case was

insufficient to prove wongful use, citing our opinion in United



United States v. Green, No. 00-0268/MC

States v. Canpbell, 50 MJ} 154 (1999), suppl enented on

reconsi deration, 52 MJ 386 (2000). The accused in Canpbell was

charged with wongful use of LSD based solely upon a positive
urinalysis that enployed a novel scientific procedure. At
trial, defense counsel noved to exclude evidence of the
urinalysis and the supporting expert testinony on the grounds
that the test at issue did not neet the standards of reliability
required by M. R Evid. 702, Manual, supra, and applicable
case law. The notion was denied by the mlitary judge, and the
accused was convicted on the basis of the urinalysis results and
rel ated testinony.

On appeal, we determned that the mlitary judge erred in
admtting the LSD test results, in view of “the absence of
evi dence establishing the frequency of error and the margi n of
error in the testing process” with respect to the novel
scientific procedure. 52 M} at 388. The identification of
deficiencies in the reliability of the test rendered the
urinal ysis evidence inadm ssible and, in the absence of other
evidence, resulted in reversal of the case due to insufficient
evidence. This aspect of the opinion underscored the inportance
of a careful inquiry into the reliability of novel scientific
evi dence.

After addressing the issue necessary to resolve the case,

our opinion in Canpbell ventured beyond the issue of reliability
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of the methodology in an effort to provide additional guidance
concerning proof in urinalysis cases. |In that context, we
described a three-part approach to consideration of urinalysis
results. 1d. In our opinion upon reconsideration, we
enphasi zed that the three-part approach did not establish a
mandatory standard. 1d. W noted that other evidence
explaining the test results could be adm ssible if it net
applicable reliability and rel evance standards for scientific
and speci alized knowl edge with respect to providing a rational
basis for inferring know ng, wongful use. 1d. at 388-809.

The court below in the present case, and in the |ater
cases certified to us by the Judge Advocate General,

consci entiously endeavored to apply the broad gui dance we

fashioned in Canpbell. See, e.g., United States v. Barnes, 53

M} 624 (N.M Ct.Crim App. 2000), set aside, _ M __ (Daily
Journal June 11, 2001). OQur consideration of the decisions of
the lower courts, however, has led to further questions
concerning matters such as the relationship between

adm ssibility of novel scientific evidence and sufficiency of
proof on the merits; consideration of the perm ssive inference
of knowi ng use with respect to adm ssibility of novel scientific
evi dence; the role of judicial notice; and the effect of waiver

or forfeiture. These questions indicate that we should give
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fresh attention in the present case to the applicable principles
governing litigation of urinalysis cases.

Under our case |law, where scientific evidence provides the
sol e basis to prove the wongful use of a controlled substance,
"[e] xpert testinony interpreting the tests or sone ot her |awful
substitute in the record is required to provide a rational basis
upon which the factfinder may draw an inference that [the

control | ed substance] was [wongfully] used.” United States v.

Mur phy, 23 M) 310, 312 (CVA 1987). The adm ssibility of such
evi dence is subject to applicable rules governing opinions and

expert testinony. See, e.g., MI. R Evid. 702; United States

v. Bush, 47 M) 305 (1997); see also Daubert v. Merrell Dow

Phar maceuticals, Inc., 509 U S 579, 589 (1993) (scientific

testinmony nust be both reliable and relevant); General Electric

Co. v. Joiner, 522 U S. 136, 144-45 (1997) (an expert's opinions

must be “sufficiently supported” by the “studies on which they

purport[] to rely”); Kumho Tire Co., Ltd. v. Carm chael, 526

U S. 137, 153-55 (1999) (admissibility depends not only on the
general reasonabl eness of an expert's approach but al so on the
particular matter to which the expert's testinony was directly
rel evant).

The mlitary judge has broad discretion as the "gatekeeper™
to determ ne whether the party offering expert testinony has

establ i shed an adequate foundation with respect to reliability
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and rel evance. See id. at 142; Bush, supra at 310. The mlitary

j udge, as gatekeeper, may determne in "appropriate

ci rcunstances” that the test results, as explained by the expert
testinmony, permt consideration of the perm ssive inference that
presence of the controll ed substance denonstrates know edge and
wongful use. See Mance, 26 MJ at 256. In making this

determ nation, the mlitary judge may consider factors such as
whet her the evidence reasonably discounts the |ikelihood of
unknowi ng i ngestion, or that a human being at sone tine would
have experienced the physical and psychol ogical effects of the

drug, but these factors are not nmandatory. Conpare, e.qg.,

Har per, 22 M) at 157, and Ford, 23 MJ] at 331, with United States

v. Thonpson, 34 M} 287 (CMA 1992).

In the context of the perm ssive inference, the mlitary
j udge has discretion to determ ne the issue of adm ssibility by
considering whether: (1) the netabolite is naturally produced by
t he body or any substance other than the drug in question; (2)
the perm ssive inference of knowi ng use is appropriate in |ight
of the cutoff |level, the reported concentration, and other
appropriate factors; and (3) the testing nethodology is reliable
in ternms of detecting the presence and quantifying the
concentration of the drug or netabolite in the sanple. W
enphasi ze, however, that this three-part approach is not

exclusive, and the mlitary judge as gatekeeper may consi der

10
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other factors, so long as they neet applicable standards for
determining the admssibility of scientific evidence.EI G ven the
uni que aspects of drug prosecutions in the arned forces and the
serious consequences of a positive urinalysis, the mlitary

j udge must ensure a careful and thorough Daubert-type analysis

in such cases. See, e.g., United States v. Bush, 44 M 646,

649-52 (A F.Ct.Crim App. 1996), aff'd, 47 M} 305 (1997)
(describing the detailed inquiry conducted by the mlitary judge
prior to admtting evidence of novel scientific evidence testing
t he presence of cocai ne through hair analysis).EI

Wien the mlitary judge is considering evidence of a test
t hat does not involve a novel scientific procedure, different

considerations apply. |[If the expert testinony has "an
established scientific, technical, legal, judicial, or
evidentiary foundation"” regarding reliability and rel evance, it

may be appropriate to take judicial notice under MI. R Evid.

3 Judge Sullivan seeks greater clarity on this inportant subject. As noted
earlier, however, Congress has not enployed a bright line rule. 1In view of
the enphasis in this opinion on the broad discretion of the mlitary judge as
to matters that may be considered in his or her gatekeeper role in assessing
the rel ati onshi p between expert testinony and the presunption of know ng use,
thi s opinion does not adopt the interpretative gloss suggested in Judge

Sul livan's separate opinion

4 Judge G erke contends that this opinion transforms Article 112a into an
“absolute-liability offense,” permts a conviction based upon “the nere
presence of a drug netabolite in the body,” ___ M at (1), and transforns

t he Daubert-type analysis. ___ M at (5). The present opinion does not adopt
such a position. What the nilitary judge nmust determine is whether the
expert’s testinmony supports the matter to which it is relevant; that is, does
the expert’'s testinony permt reliance on a permssive inference of know ng
use. See Kumho Tire, supra at 153-58.

11
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201 without further litigation. See Stephen A Saltzburg, et

al., Mlitary Rules of Evidence Manual 841 (4th ed. 1997).

Moreover, if a party fails to challenge the adm ssibility of
expert testinony, the issue my be treated as wai ved, absent
plain error. MI. R Evid. 103(a)(1) and (d); see Saltzburg, et
al., supra at 840-41.

If the mlitary judge determ nes that the scientific
evi dence -- whether novel or established -- is adm ssible, the
prosecution may rely on the perm ssive inference during its case
on the merits. A urinalysis properly admtted under the
standards applicable to scientific evidence, when acconpani ed by
expert testinony providing the interpretation required by

Mur phy, supra, provides a legally sufficient basis upon which to

draw t he perm ssive inference of know ng, wongful use, wthout
testinmony on the nerits concerning physiological effects. See

United States v. Bond, 46 M] 86, 89 (1997). To the extent that

the prosecution, as a matter of trial tactics, includes in its
case on the nerits other evidence, such as testinmony concerning
physi ol ogi cal effects, it is the responsibility of the
factfinder to determ ne what wei ght should be given to such
evidence. |d. at 89-90.

In contrast to the accused in Canpbell, appellant did not
nove at trial to exclude the test results or the expert

testinmony. This evidence, as sunmarized in Part |, supra, is

12
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sufficient to support the perm ssive inference of know ng,
wrongful use. Any objection appellant nay have had was
forfeited, and there was no error -- nuch less plain error -- in
adm tting the evidence. The weight of any evidence introduced
on the merits by the defense at trial was a matter for
consideration by the factfinder — here, the mlitary judge —
on the question of factual sufficiency, and it did not affect
the |l egal sufficiency of the conviction based upon the

perm ssive inference of know ng, w ongful use.

I11. CONCLUSI ON
The decision of the United States Navy-Mrine Corps Court

of Crimnal Appeals is affirned.

13
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SULLI VAN, Judge (concurring in part and in the result):
In Bel fast, during the height of the “troubles” (the
seem ngly never-endi ng struggle between the Protestants and the
Catholics in Northern Ireland), there was a popul ar sayi ng:
Anyone who isn’t confused here really
doesn’t understand what is going on.
| have sensed simlar confusion in our case |aw concerning
urinalysis test results and, perhaps, so has the Judge Advocate
General of the Navy who recently certified no | ess than seven

drug cases to this court on this specific issue. il

The Confusi on Over Canpbell

This Court’s nore recent case law in the area of drug testing
inthe mlitary has caused this confusion. | speak prinmarily of

the twin Canpbell opinions: United States v. Canpbell, 50 M} 154

(1999) (“Canpbell 1"), and United States v. Canpbell, 52 M} 386

(2000) (“Canpbell 11”). Hopefully, this confusion wll end
because, in the instant case, our Court now recognizes the
problem Although | still believe the Canpbell decisions were
wongly decided, | join the mgjority’'s “fresh attention” to the

“applicable principles governing litigation of urinalysis cases.”

! United States v. Barnes, United States v. Magyari, United
States v. Mahoney, United States v. Shel hart, and United States
v. Powe, 54 M 225-26 (2000); United States v. Sterne, 54 M} 233
(2000); United States v. Ryan, 54 MJ 332 (2000). The Court of
Crim nal Appeals reversed drug convictions in all these cases on
the basis of legal insufficiency of urinalysis evidence, citing
t he Canpbel | deci si ons.
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M at (9). In particular, | agree with the magjority’s
express limtation of the twin Canpbell decisions to the question

of the adm ssion of novel scientific evidence of urinalysis

proferred by the Government to show drug use. See United States

v. Bush, 47 M} 305 (1997); United States v. Youngberg, 43 M} 379

(1995); United States v. Nimrer, 43 MJ 252 (1995). | also agree

with its holding in this case that there is no mandatory

foundati onal requirenent for the adm ssion of urinalysis evidence
(old or new) that the Governnment show a certain nanogram count

rul es out innocent ingestion and that the Government nust
establish that a normal person woul d have experienced the

physi cal and psychol ogi cal effects of the drug.

Appel lant’ s case is but one exanple of the Canpbell
confusion. In the instant case, the appellate court bel ow
effectively ignored the majority decision in Canpbell | on the
basis that a notion for reconsideration was pendi ng and affirnmed
this conviction using the cases cited in ny dissent in Canpbell

|. See Geen, unpub. op. at 2; 50 MJ at 162; see also United

States v. Pugh, No. 9600811 (Arny C. Cim App. Dec. 8, 1998)

(unpub. op.). Another exanple is United States v. Tanner, 53 M

778 (AAF. . Cim App. 2000), where the | ower appellate court
purported to follow Canpbell | but still affirmed a drug

conviction. There is also United States v. Barnes, 53 Ml 624

(NM C. Cim App. 2000), set aside, __ M ___ (Daily Journa

June 11, 2001), and the cases cited in note 1, supra, where the



United States v. Green, 00-0268/ MC

| oner appellate court reversed drug convictions using the

maj ority opinions of the twi n Canpbells.

Al though it is ny earnest hope that today’'s decision wll
make clear the law pertaining to drug test results, it is
inportant to understand the root of the Canpbell confusion. In
my view, the confusion started in the portion of Canpbell | which
requi red the Governnent to neet a three-part standard of proof
for “legal sufficiency,” which included evidence

that the [drug] cutoff |evel and reported
concentration are high enough to
reasonably di scount the possibility of
unknowi ng i ngestion and to indicate a
reasonabl e |ikelihood that the user at
sone time woul d have “experienced the
physi cal and psychol ogi cal effects of the
drug[.]"”
50 MJ at 160. To this deviation fromour case |law, | dissented.

The majority, however, refused to even acknow edge this hol ding

was a departure fromour case law. 50 MJ at 162.

Then canme Canpbell 11. Canpbell 11 was an opinion of our
Court in response to the Governnent’s notion to reconsider
Canpbell 1. Canpbell 11, however, added a |ack of clarity to the
exi sting confusion by its apparent backing-off fromthe three-

part standard of Canpbell 1. bl It stated:

2 Canmpbell Il also held that proof that “human beings as a

cl ass” experienced the physical and psychol ogi cal effects of the
drugs was legally sufficient (unlike Canpbell 1, which required
proof concerning the effects experienced by the accused person
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The petition for reconsideration raises
the i ssue of whether the three-part
standard is mandatory in all drug testing
cases. Gven the rapid pace of

t echnol ogi cal change, we note that the

t hree-part standard does not necessarily
constitute the only neans of proving
knowi ng use. |If the test results,
standi ng al one, do not provide a rational
basis for inferring knowi ng use, then the
prosecution must produce other direct or
circunstantial evidence of knowi ng use in
order to neet it burden of proof.

52 MJ at 388 (enphasis added).

In my view, the problemof clarity in Canpbell 1l seens
rooted, in part, in the guidance noted above. To ne, this
gui dance is unclear. Wen does a litigant (either the
prosecution or the accused) know that in their case “the test

results, standing alone, do not provide a rational basis for

inferring knowi ng use?” Prosecutions and defenses of felony drug
cases should be built on firmer and cl earer guidance. W tthout
such gui dance, the | aw could be applied unequally (unfortunately,

this may have al ready happened--as | shall suggest bel ow).

As stated before, | ampleased that the majority opinion
today takes the opportunity to substantially correct the
confusion previously caused by the twn Canpbells. It nakes
clear that the twin Canpbells are only applying the three-part

standard (or a legally equivalent alternative) to matters

who actually took the test). 52 MJ at 389. | address the
propriety of this proof requirenent later in this opinion.
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Bl

concerning adm ssibility of novel scientific evidence.

Moreover, it nakes clear that proof ruling out innocent ingestion
or establishing that a normal user would have felt the effects of
the drug is not required, even for adm ssion of novel scientific

evidence. See United States v. Bush, supra, United States v.

Youngberg, supra, and United States v. Ni nmer, supra.

As | nentioned above and as a final point to illustrate the
i npact of the Canpbell-confusion issue, | wish to conpare the
present case of Sergeant Green with the case of Lance Corporal

Warren T. Collins. United States v. Collins, No. 99-1217 (N. M

. Cim App. July 28, 2000) (unpub. op.), pet. denied, 54 M

430 (2001). Both are Marines. Both trials were at Marine bases
in North Carolina at approximately the sanme tine (G een was
sentenced in Decenber 1997 and Collins was sentenced in July
1998). Both were convicted of using cocai ne based on urinalysis
tests at the sane testing site in Jacksonville, Florida. (G een
| ab result was 213 nanograns per mlliliter of BZE (the
nmetabolite for cocaine) and Collins lab result was 561 nanograns
per mlliliter). The |ab test procedure was the sane for both
Green and Col lins (radi oi munoassay analysis (“RIA”) foll owed by
a gas chromat ography - nmass spectronetry (“GCM5") test). Both

Green and Col lins went AWOL (absent wi thout |eave) weeks after

® It isinteresting to note that the phrase “admissibility of
novel scientific evidence” is not to be found in either of the
twi n Canpbel |l opinions, but the phrase “legal sufficiency” is.
52 M) at 388; 50 M)} at 160-61. (See note 1, supra).
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their drug tests. Both had their convictions reviewed by the

same Court of Crimnal Appeals. There, the simlarities end.

Green today has his drug conviction affirnmed, and forever he
wi Il have the record of a federal felony drug conviction.
Collins, on the other hand, had his drug conviction reversed by
the Court of Crim nal Appeals and does not have a federal drug
record. Two conpletely different results fromthe same Court of
Crimnal Appeals. Wy? The answer is Canpbell. As the Court of

Crimnal Appeals said in Collins:

The recent decision of our superior court
in Canpbell significantly nodified the
condi tions under which the Governnment may
rely upon this perm ssive inference [the
i nference of know ng use].

Al t hough Canpbell dealt with lysergic
acid diethylamde and the reliability of
the testing nmethodol ogy enpl oyed in that
case, we do not believe that Canpbell can
be limted to its facts . . . . Canpbell
however, provides that the "“prosecution
cannot rely solely on the presence in the
body of the drug or its constituent
el enents.” Canpbell, 50 MJ] at 160 (1999).

* * *

In the appellant’s case, the CGovernnent
adequat el y established that BZE does not
naturally occur in the human body, and
that the result of the urine test was
reliable. W find, however, that the
testinmony of LT Taylor [the | ab expert]
did not establish that the cutoff |evel
and the appel |l ant’ s nanogram | evel was
sufficient to di scount unknow ng use and
to indicate that the appell ant experienced
t he physi cal and psychol ogi cal effects of
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the drug. Additionally, no other evidence
presented was sufficient to permt the
prosecution to rely upon the inference.
See Canpbell, 52 MJ at 388-89. Since the
prosecution is not entitled to rely upon
the presunption of know ng use in this
case, and since it did not present any
other direct or circunstantial evidence of
knowi ng use, we find that the evidence is
legally insufficient to prove the first

el enent of the offense. See United States
v. Barnes, 53 MJ 624 (NM C. Cim App
2000) .

Unpub. op. at 3-4 (enphasis added).

Since Collins was a drug conviction reversal which was never
appeal ed to our Court by the Governnment in the certification
process, Collins now stands acquitted of drug use. Yet G een has
a federal felony drug conviction on his record. To ne, it seens
unfair that Geen and Collins are treated differently under the

| aw.

Har per, Ford, and the Tw n Canpbells

For alnost fifteen years, our mlitary justice system has

operated on the presunption that United States v. Harper, 22 M

157 (CMVA 1986), and United States v. Ford, 23 MJ] 331 (CMA 1987),

are good law. These cases recognize that urinalysis evidence may
be admtted at court-martial but require its reliability to be
shown to the factfinder in each case in order to legally sustain

a crimnal conviction. See United States v. Mirphy, 23 Ml 310

(CVA 1987); cf. Skinner v. Railway Labor Executives’ Ass’n, 489

U S 602, 632-33 (1989) (Suprene Court approval of urinalysis
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evidence in adm nistrative proceedings). In ny view, these

decisions are still good |aw, and under the doctrine of stare

decisis, they deserve great weight today. See United States v.

Tualla, 52 MJ 228, 231 (2000).

| have been concerned that the twin Canpbell decisions have
rai sed questions concerning the nmeaning and correctness of those
deci si ons, which have greatly upset the practice of mlitary | aw.
More inportantly, Canpbell | and Il called into question the
validity of hundreds of thousands of urinalysis tests and
t housands of prosecutions based on the reported results of those
tests. Today, the majority’s “fresh attention” to the Canpbell
deci sions, both restricting and nodifying their holdings with
respect to the adm ssion of “novel scientific evidence,”
alleviates nmy concern. __ M at (8). Nevertheless, | wite to

make clear ny views in this area of the | aw

First, United States v. Harper, supra, did not establish an

i nflexible evidentiary-sufficiency rule for all urinalysis cases.

See United States v. Boulden, 29 M} 44, 47 (CVA 1989). It

eval uated and approved the particul ar evidence presented in

Harper, i.e., evidence raising a permssive inference of

wr ongf ul ness recognized in mlitary |law and additional expert
testinmony that a particul ar nanogram count rul ed out passive
i nhal ation and indicated that the user at sone tine experienced

physi cal and psychol ogi cal effects of the drug. United States v.
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Har per, supra at 163. 1In United States v. Ford, supra at 336-37,

however, this Court further addressed the |egal sufficiency of

proof based on the perm ssive inference alone, i.e., wthout

addi ti onal expert testinony on the nanogram count and its bearing

on passive inhalation or the experience of physical and

psychol ogi cal effects of the drug. See generally United States

v. Van Horn, 26 M} 434, 437 (CMA 1988) (expert testinony relating

nanogram count to the degree of certainty that drug in urine);

cf. United States v. Harper, supra (expert testinony relating

nanogram count to the probability that user felt physical or

psychol ogi cal effects of drug).

Second, this Court approved the nore limted type of proof in
Ford and has done so repeatedly in subsequent cases. In United

States v. Canpbell, 50 MJ] at 162 (Sullivan, J., dissenting), |

sai d:

In reality, therefore, the majority
makes new law in this case and, in the
process, raises serious questions about
mlitary drug prosecutions based on our
past cases. Harper was the first word,
not the last word or the only word, on the
subj ect of sufficiency of evidence in
urinalysis cases. See United States v.
Bond, 46 M)} 86 (1997); United States v.
Pabon, supra; United States v Thonpson, 34
Ml 287 (CVA 1992); United States v.

Boul den, supra; United States v. Ford, 23
M) 331 (CVA 1987). Mbreover, the

maj ority’ s new approach to drug
prosecutions goes far beyond the rules for
provi ng drug cases now provi ded by the
President in the Manual for Courts-
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Martial, United States (1998 ed.). See
para. 37(c), Part IV. | nust dissent.

In short, contrary to Canpbell | and Il, this Court has never
required the Governnment (for evidentiary sufficiency purposes or
for evidentiary adm ssibility purposes) to introduce evidence
that a certain nanogram count di scounted innocent ingestion and
i ndi cated that the accused, or a user in general, would have
experienced the physical or psychol ogical effects of the drug.

See United States v. Pabon, 42 M) 404, 406-07 (1995); cf. United

States v. Hunt, 33 MJ 345, 347 (CMA 1991) (legal insufficiency

found because no testing data whatsoever or expert testinony
explaining it admtted). Accordingly, | applaud the magjority’s
ending of this confusion and its rejection of an evidentiary
sufficiency approach to Canpbell | and Canpbell 1l1. 1 also join
its adoption of a nore flexible approach to the adm ssion of
urinal ysis evidence, even in cases involving novel scientific

evidence. See United States v. Bush, supra, United States v.

Youngberg, supra, and United States v. N nmmer, supra; see

generally Paul G annelli and Edward I mm nkelried, Scientific

Evi dence: The Fallout from Suprene Court’s Decision in Kumho

Tires, 14 Crimnal Justice (ABA Wnter 2000).

Put sinmply, the Governnent is not required to disprove
i nnocent ingestion or show that a particular accused in a drug
case felt the physical and psychol ogical effects of the drug he

was accused of taking, or that a user in general would have felt

10



United States v. Green, 00-0268/ MC

such effects. It is unclear whether the state of the art in drug

testing would permit these requirenments to be net in many cases.

The Decision in This Case

For me, this case is a sinple one to decide using our
exi sting case law (mnus the twin Canpbells). The record shows
that the drug conviction at issue in this case was supported by
proper expert testinony concerning the test results on a urine
sanple using RIA (R 102-03) and GCMs anal ysis. (R 104) Qur
Court has approved the adm ssion and | egal sufficiency of such

evidence in United States v. Harper, supra, and nore recently in

United States v. Bond, 46 MJ] 86, 89 (1997). | agree with the

majority today that this evidence was adm ssible and legally
sufficient to prove beyond a reasonabl e doubt that appell ant

wongly used cocaine. See United States v. Ford, supra.

Therefore, | vote to affirmthe conviction in this case.

11
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G ERKE, Judge (dissenting):

En route to affirmng the decision belowin this case, the
maj ority has of fended the Due Process C ause of the Constitution,
transforned Article 112a into an absolute-liability offense, and
nodi fied the test for adm ssibility of scientific evidence. |
believe that the nmere presence of a drug netabolite in the body,
standing alone, is insufficient to overcone the presunption of

i nnocence. United States v. Bond, 46 MJ 86, 92 (1997) (G erke,

J., dissenting); see United States v. Harper, 22 Ml 157, 163-64

(CVA 1986) .

“An inference is ‘irrational’ or ‘arbitrary’ and thus
vi ol ates due process ‘unless it can at |east be said with
substantial assurance’ that the inferred fact is ‘nore likely
than not to flow fromthe proved fact on which it is nmade to

depend.’” Bond, supra, quoting Barnes v. United States, 412 U. S.

837, 842 (1973). Furthernore, “[i]f the perm ssive inference is

the only proof of guilt, then it nust nmeet a higher standard than

‘more likely than not’; it nust flow fromthe proved fact beyond
a reasonabl e doubt.” Id., citing Turner v. United States, 396
U S 398 (1970), and E. Immnkelried, P. Gannelli, F. Glligan,

and F. Lederer, Courtroom Crimnal Evidence 8§ 2920 at 975 (2d ed.

1993); see State v. Flinchpaugh, 659 P.2d 208, 212 (Kan. 1983)

(di scovery of drug in person’s blood insufficient to prove

knowi ng possessi on).
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The majority opinion permts the trier of fact to infer drug
use fromthe presence of the netabolite in the body, and then to
use the sanme evidence to infer know ng use, w thout any other
evi dence from whi ch knowi ng use may be inferred. Proof of the
first element of the offense, i.e., use, automatically proves the
second el enment, i.e., wongful ness.

The majority asserts that it is not creating an absol ute
l[iability offense. M at (11 n.4). It recognizes that
Congress did not intend Article 112a to create an absol ute-
liability offense. However, when a court-martial may convict an
accused based solely on the presence of a netabolite in the body,
we have created an absolute-liability offense, no matter how we
rationalize it or what we call it.

I n Harper, supra, this Court held that a reliable urinalysis

suppl enmented by expert testinony that the netabolite was not
naturally produced by the body was sufficient to permt an

i nference of use. This Court declined, however, to hold that the
results of a urinalysis test, standing alone, were sufficient to
prove w ongful use.

In United States v. Ford, 23 MJ 331, 336-37 (CMA 1987), this

Court specifically addressed, for the first tine, the
“constitutional sufficiency” of the perm ssive inference of
wrongful ness. This Court concluded that it “conports with due
process,” because of the limted access to drugs in the arned
forces, which greatly reduces the probability of innocent

i ngestion; the fact that servicenenbers are on notice to avoid



United States v. Green, No. 00-0268/ MC

any and all contact with drugs, “which further reduces the
possibility of innocent ingestion;” the fact that “the
physi ol ogi cal effects fromthe internal presence of the drug in
the body m ght serve to alert the user to the presence of a
control |l ed substance in his system” and the fact that a person
“general ly knows what he consunes.” Based on these prem ses for
the perm ssive inference, this Court concluded that there was “no
constitutional violation” in a conviction based on the inference
of wrongful ness, even if the accused presents evidence to the
contrary. Ford cites Harper with approval in several places (23
Ml at 332, 333, 336, and 337), strongly indicating that this
Court intended Ford to be consistent with Harper, and not to
overrule it or erode it in any way.

In Bond, supra, this Court deviated fromthe Harper-Ford

approach and upheld a conviction based solely on the perm ssive

i nference of know edge, even though the factual predicate for the
inference that had been set out in Ford was m ssing.

Accordingly, | dissented.

In Canpbel|l |, 50 MJ 154 (1999), and Canpbell 11, 52 M 386

(2000), this Court returned to the Harper-Ford analysis. The

majority now attenpts to recast Canpbell | and Canpbell |1 as

deci sions based on adm ssibility of novel scientific evidence,
i nstead of decisions based on sufficiency of the evidence.
Unfortunately, the | anguage of the decisions belies the

majority’s attenpt. Wiile the granted issue in Canpbell | was

the adm ssibility of evidence obtained through a novel testing
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procedure, this Court declined to address the granted issue.
Instead, it decided the case on the basis of two issues specified
by the Court, both involving sufficiency of the evidence. 50 M

161-62. Simlarly, Canpbell Il was not decided on the basis of

adm ssibility of the evidence, but on the legal insufficiency of

the evidence. In Canpbell |1, we said:

In the present case, the deficiency was the absence of
evi dence establishing the frequency of error and margin
of error in the testing process. Lacking such evidence,
we held that the prosecution did not reliably establish
that appellant’s urine sanple tested at or above the
Department of Defense cut-off |evel and did not
reasonably exclude the possibility of unknow ng

i ngestion. Since the prosecution did not present any
other direct or circunstantial evidence of know ng use,
we held the evidence was legally insufficient to prove
this el enent of the offense.

52 MJ at 388 (enphasis added).

Furthernore, even if we decided this case solely on the basis
of the adm ssibility of the urinalysis test results, | would be
unable to join the majority. The majority expands the holding in

Daubert v. Merrell Dow Pharnaceuticals, Inc., 509 US. 579

(1993), torequire the mlitary judge to assess, as a condition
precedent to admi ssibility, whether the urinalysis test results
support the inference of “knowing use.” _ M at (11 n.4). By
requiring the mlitary judge to determne, as a condition
precedent to admissibility, that the expert testinony tend to
prove “knowi ng use,” the majority requires that the expert
testinmony tend to prove both el enents of the offense: (1) use;

and (2) wongful ness, of which know edge is a conponent. See
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paras. 37b(2)(a) and (b) and para. 37b(5), Part 1V, Mnual,
supra.

In nmy view, Daubert established standards for determ ning the
reliability of scientific evidence. It did not establish
standards for overcom ng the presunption of innocence, nor did it
establish a requirenent that scientific evidence tend to prove
all elements of an offense as a condition of adm ssibility. To
be adm ssible, a reliable drug test need only “assist the trier
of fact to understand the evidence or to determne a fact in
issue.” MI. R Evid. 702, Manual for Courts-Martial, United

States (2000 ed.); Daubert, supra at 591. It need not, as the

majority requires, tend to prove both elenents of the offense.
The majority’ s decision goes far beyond what Daubert requires.

This Court decided lIong ago in Harper that a reliable
urinalysis test is relevant to prove use, because use may be
inferred fromthe presence of a drug netabolite in the body. The
majority now requires that, in order to be relevant, the
urinalysis test nust not only support an inference of use, it
must al so support an inference of know ng use.

In my view, a reliable urinalysis test is relevant under
Daubert to prove use of drugs. However, it does not prove
knowi ng use unless it is supplenented by expert testinony or
ot her evidence showi ng knowi ng use, or at least permtting

know edge to be rationally inferred. See United States v.

Mur phy, 23 M) 310, 312 (CVA 1987). In Canpbell 11, this Court

held, “If the test results, standing alone, do not provide a
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rational basis for inferring know ng use, then the prosecution
must produce other direct or circunstantial evidence of know ng
use in order to neet its burden of proof.” 52 M} at 388.

In the case before us, | consider it significant that the
Governnent has failed to present any evidence to support its
argunment that this is an inpossible evidentiary burden. It may
be net by circunstantial evidence of knowi ng use that is

extrinsic to the urinalysis test, as in United States v. Barnes,

53 MJ 624 (N.M Ct.Crim App. 2000), set aside, ___ M ___ (Daily
Journal June 11, 2001), or by expert testinony that the
nmetabolite | evel was high enough to reasonably discount the
possibility of unknowi ng ingestion and to indicate a reasonabl e
i kelihood that the user woul d have experienced the physical and
psychol ogi cal effects of the drug. As we enphasized in Canpbell
II, it is not necessary that the expert testify that a particular
accused woul d have experienced the effects of the drug. “It is
sufficient if the expert testinony reasonably supports the
inference with respect to human beings as a class.” 52 M at
389.

| have consistently taken the position that the Due Process
Cl ause does not permt courts-martial to convict an accused of a
fel ony drug offense based solely on the presence of a drug
metabolite in his or her body. The majority’s decision in this
case is inconsistent with that position. Accordingly, | dissent.

See United States v. Bond, supra.
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