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Judge BAKER delivered the opinion of the Court.

In July 1997, a mlitary judge found appellant guilty, in
accordance wth his pleas, of conspiracy to commt robbery,
unaut hori zed absence, and robbery (two specifications), in
violation of Articles 81, 86, and 122, Uniform Code of Mlitary
Justice, 10 USC 88 881, 886, and 922, respectively.IEI Thereafter,
a general court-martial conposed of officer nenbers sentenced
appel l ant to a di shonorabl e discharge, confinenent for 7 years,
total forfeitures, and reduction to the | owest enlisted grade
(E-1). The convening authority approved the sentence as
adj udged. The Court of Crimnal Appeals affirnmed the findings
and the sentence. 52 M) 639 (2000). W granted review on the
foll ow ng issue:

VWHETHER THE ARMY COURT OF CRI M NAL APPEALS ERRONEOQOUSLY

FOUND THAT ROBBERY | S PREEM NENTLY A CRI ME OF VI OLENCE

AGAI NST A PERSON, AND I N CRI MES OF VI OLENCE THE

PERM SSI BLE UNI T OF PROSECUTI ON |'S THE NUMBER OF

VI CTI M5 ( PERSONS) ASSAULTED, RATHER THAN THE NUMBER OF
LARCENI ES COW TTED.

! The robbery specifications at issue in this appeal state that:

Specification 1: [appellant]. . . did, at Fort Riley, Kansas, on
or about 15 March 1997, by means of force and viol ence and
putting himin fear with a firearmsteal fromthe person of
Antonio M Florido, against his will, US. currency of a value of
$36,724.88, the property of the Army Air Force Exchange Service

Specification 2: [appellant]. . . did, at Fort Riley, Kansas, on
or about 15 March 1997, by nmeans of force and viol ence and
putting himin fear with a firearmsteal fromthe presence of

Sergeant Dennis J. Sleva, against his will, US. currency of a
val ue of $36,724.88, the property of the Arny Air Force Exchange
Servi ce.



United States v. Szentm klosi, No. 00-0271/ AR

The ultimate question presented by this appeal is whether
the taking of property belonging to a single entity by force or
vi ol ence fromthe possession of two individuals exercising joint
custody or control over that property constitutes one robbery or
two. Based on the reasoning set forth bel ow, we concl ude that
under such circunstances, only one conviction for robbery nay be
sustai ned. Therefore, we reverse in part and remand.

Backgr ound

Prior to trial, appellant and the Governnent entered into a
stipulation of fact detailing appellant’s involvenent in the
crimes to which he pled guilty. Since this stipulation was
ultimately admtted, the facts are not in dispute.

Appellant, a mlitary policeman, conspired with three
others to rob the Post Exchange (PX) noney courier. Appellant
knew the civilian courier would be escorted by a mlitary
pol i ceman since he had previously perforned those sane duties
hinmself. On the norning of March 15, 1997, appellant and an
acconplice positioned thensel ves near the rear of the PXto
await the arrival of the mlitary police escort and the courier,
who woul d be returning fromthe bank with a bag of funds
required for the PXto begin its business day. The two had
donned ski masks and gl oves. Appellant was arnmed with a | oaded
pi stol, and the acconplice had arnmed hinself with a | oaded

shotgun. As the courier and the escort arrived and exited their

3



United States v. Szentm klosi, No. 00-0271/ AR

vehi cl e, appellant rushed toward the courier, who was carrying
t he bag of noney, and his acconplice rushed toward the mlitary
policeman. Pointing the pistol at the courier, appellant
notioned himto put the bag of noney down. After the courier
conplied, appellant ordered himto get down, sprayed the
courier’'s face wth mace, and grabbed the bag contai ning

$36, 724. &

Wi | e appell ant was subdui ng the courier, his acconplice
confronted the mlitary policeman and ordered himto the ground.
As the mlitary policeman was kneeling to the ground in
conpliance with the demand, the acconplice struck himin the
back of the head with the shotgun, causing a serious wound to
the mlitary policeman’s head. The mlitary policeman fell to
the ground, incurring another deep wound above the right eye.
The acconplice then took the mlitary policeman’s pistol,
handcuffs, and radio. B The two then fled the scene in the
mlitary police vehicle. A subsequent investigation ultimately
i nplicated appellant and his confederate, whereupon appell ant

confessed his invol venent.

2 The factual issue of whether or not the mlitary policeman was in
constructive possession of the noney taken need not detain us, since during

t he providence inquiry, appellant admitted this fact. The parties did not
ask that the taking of this property be alleged in the robbery specification
i nvol vi ng Sergeant Sl eva.

3 Appellant was originally charged with wongful appropriation of these itens.
Prior to trial, the military judge granted a defense notion for multiplicity
and di sm ssed this charge.
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Di scussi on

The issue of robbery of multiple victins in possession of
the sane property belonging to a single entity is one of first
impression for this Court. Both state and federal courts have
reached the issue with divergent results. A nunber of states
have concluded that a forcible taking under these circunstances

results in nultiple robberies. Sullivan v. Conmonweal th, 433

S.E. 2d 508 (Va. App. 1993); Commonweal th v. Rozpl ochi, 561 A 2d

25 (Pa. Super. 1989); Davis v. United States, 498 A 2d 242 (D.C

App. 1985); Commonwealth v. Levia, 431 N E. 2d 928 (Mass. 1982);

State v. Perkins, 607 P.2d 1202 (Or. App. 1980). Oher states

have hel d that such circunstances result in only one robbery.

State v. Collins, 329 S.E. 2d 839 (W Va. 1985); State v. Faatea,

648 P.2d 197 (Haw. 1982); WIllianms v. State, 395 N E. 2d 239

(I'nd. 1979); State v. Potter, 204 S.E. 2d 649 (N.C. 1974); People

v. Nicks, 319 N.E 2d 531 (IIl. App. 1974),rev’'d on other
grounds, 342 N.E. 2d 360 (IIl. 1976).

Wth sonme exceptions, states adopting the nultiple-robbery
result have generally relied on the theory that robbery statutes
focus on the assault aspect of the crine. As a result, there

are as many robberies as there are victins assaulted. Perkins,
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607 P.2d at 1203:E Levia, 431 NE.2d at 931 (“it is assuned that
the robbery is of the persons assaulted”); Davis, 498 A 2d at
246 (“robbery [under D.C. Code. . .] is basically a crine

agai nst the person”). On the other hand, states adopting the
one-robbery result have chosen to rely on the fact that the
property forcibly taken belonged to a single business entity
with clerks, cashiers, or other agents exercising constructive
possessi on over the property on behalf of the entity.

In Allen v. State, 428 N. E. 2d 1237 (Ind. 1981), two arned

men t hreat ened enpl oyees of a credit union and took noney from
two tellers. The court held that only one robbery had occurred
when all that was taken was titled in one entity. Simlarly, in
Potter, the defendant entered a convenience store and drew a
revolver. There were two enpl oyees who each gave the defendant
noney out of two cash registers. The court, in holding that
there could be only one robbery, stated, “[When the |ives of

all enployees in a store are threatened and endangered by the
use or threatened use of a firearmincident to the theft of
their enployer’s noney or property, a single robbery with

firearns is commtted.” 204 S.E. 2d at 659.

4 Specific statutory provision stating: “Wen the sane conduct...results in
death, injury, [or] loss...of two or nore victins,..there are as many of fenses
as there are victinms.”
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In the federal courts, the issue has arisen nost often in
the context of the federal Bank Robbery Act, 18 USC 8§ 2113. In

United States v. Canty, 469 F.2d 114 (D.C. Cr. 1972), the

def endants were convicted of four counts of armed robbery, one
count for each bank teller robbed. The court concl uded that

unli ke general theft and robbery statutes, this statute was
intended to reach the thefts or robbery of banks. [d. at 126.
Congress had shown no intent to permt nultiple punishnments, and
since only one bank had been robbed, only one conviction for

bank robbery could be sustained. 1d.; but see United States v.

G bson, 820 F.2d 692 (5'" Gir. 1987)(conviction under 18 USC §
2111 on two counts of robbing two tellers at U S. Post Ofice).

In determ ni ng whether to adopt the one-robbery theory or
the nultiple-robbery theory, courts have been gui ded by one
comon principle, namely, whether it can be discerned fromthe
statute and | egislative history what the |legislative intent was
as to the allowable unit of prosecution. Canty, 469 F.2d at

126; Perkins, 607 P.2d at 1203; Davis, 498 F.2d at 246.

Considering this principle and the hel pful authorities cited
above, we begin our analysis by |ooking to the plain text of
Article 122. It states:

Any person subject to this chapter who with intent to
steal takes anything of value fromthe person or in

t he presence of another, against his will, by neans of
force or violence or fear of imediate or future
injury to his person or property or to the person or
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property of a relative or menber of his famly or of
anyone in his conpany at the tinme of the robbery, is
guilty of robbery and shall be punished as a court-
martial may direct.

(Enmphasi s added.)

The words in enphasis above arguably denonstrate a
congressional intent that contenplates the presence of others
during the crine, i.e., nultiple victins during a single
robbery. Indeed, a logical interpretation of the words “anyone
in his conpany” woul d suggest a direct application to the
current circunstance. However, it is not altogether clear
whet her the statute is addressing a situation |like the case at

bar or |like that encountered in United States v. Parker, 17

USCMA 545, 38 CWVR 343 (1968).

In Parker, two victins, Marsland and Hol mes, were accosted
by the accused and two others. Marsland was forced to surrender
his watch and twenty dollars, and Hol mes was forced to surrender
twenty dollars he possessed. W concluded that a robbery of
several persons, where property is renoved from each person
i nvol ves a separate act and a separate intent toward each
victim 1d. at 546, 38 CMR at 344. Therefore, we held that the
two robberies perpetrated agai nst Marsland and Hol nes were
separate acts and separately puni shabl e.

The Governnent has relied on Parker in advancing its theory

that in this case, one robbery occurred against the PX courier
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and a separate robbery occurred with respect to the mlitary
policeman. However, Parker, while a useful point of departure
in the analysis, is only relevant to the extent distinct
property is taken from each individual. Consequently, Parker is
inapt to the analysis of the situation where both individuals
jointly possess the sane entity’'s property. W, therefore, | ook
to the plain text and legislative history of Article 122 and not
Par ker to determ ne whether Congress intended separate
convi ctions and puni shnents upon facts |ike those presented
here.

Li ke many of the punitive articles, Article 122 was enacted
in 1950. Act of May 5, 1950, ch. 169, 64 Stat. 107, 140.
Nowhere in the House, Senate, or Conference reports to Chapter
169 is the offense of robbery specifically addressed.EI As for
the i ssue of punishnent, Congress, in passing the Uniform Code
of Mlitary Justice, provided the President a relatively broad
grant of authority in Article 56, UCMJ, 10 USC § 856, which
states: “The punishnent which a court-martial may direct for an
of fense may not exceed such limts as the President may
prescribe for that offense.” Congress has left Article 56 and

Article 122 unchanged since the Act of May 5, 1950.

> Interestingly, Conference Report No. 81-1946 (1950) on H.R 4080, 81%' Cong.
(1949), specifically addresses Article 121, UCMJ, 10 USC § 921,the offense of
larceny. One might have thought this an appropriate place to raise the issue
of victinms in the context of robbery convictions.
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Unless a statutory intent to permt nultiple punishnents is
stated “clearly and wi thout anbiguity, doubt will be resolved
agai nst turning a single transaction into nmultiple offenses[.]”

Bell v. United States, 349 U S. 81, 84 (1955); see United States

v. Mller, 47 M} 352, 357 (1997). Since Congress has expressed
no such intent, we hold that the forcible taking of property
bel onging to one entity fromthe person or presence of multiple
individuals jointly or constructively possessing the property on
behal f of the entity is one offense chargeable under Article
122.EI In so holding, we are m ndful of the fact that an
i nportant objective of Article 122 is to vindicate the right of
individuals to remain free of the use of force or violence
agai nst their person. Gven the devel opnent of our case |aw and
the statutory schene set out by Congress and the President, we
bel i eve our hol ding does not dimnish the interest in protecting
i ndi vi dual s.

Si nce our hol ding does not disturb the result reached in

Par ker, multiple robbery victins fromwhom distinct property is

6 W note that a number of civilian jurisdictions that have adopted the

nmul ti pl e-robbery theory rely on the sentencing authority's discretion to
order concurrent sentences to guard agai nst an unreasonable multiplication of
charges. In the mlitary justice system however, the maxi mum puni shment is
arrived at by aggregating the consecutive penalties authorized for each

of fense. RCM 1003(c)(1)(A)(i) and 1005(e)(l) Discussion, Manual for Courts-
Martial, United States (2000 ed.). Therefore, we expressly reject the
Governnent’s contention that in the context of this case, “had there been 5,
10, or 20 MP escorts...you woul d i ndeed have 6, 11, or 21 specifications of
robbery.” Answer to Final Brief at 8 n.5. There sinply is no evidence that
ei ther Congress or the President intended such an absurd sentencing result.
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taken are adequately vindicated. The sentencing authority may
consider the force or violence perpetrated agai nst others
present in calculating an appropriate sentence of no confi nenent
to 10 years. If a firearmis used, the calculation adjusts from
no confinenent to 15 years. See paras. 47e(1l) and (2), Manual
for Courts-Martial, United States (2000 ed.).D

In the context of a factual scenario |ike that presented in
this case, the perpetrator may be liable for the | esser-included
of fense of aggravated assault. Paras. 47d(4) and (5), Part 1V,

Manual , supra. |If the evidence shows that the force and

violence that is the nmeans for perpetrating the robbery is also
t he neans by which grievous bodily harmis inflicted, liability

for the |l esser-included offense will not |ie. United States v.

Wal ker, 8 USCMA 640, 643, 25 CVR 144, 147 (1958). Conversely,
as in this case, liability for the | esser-included of fense of
intentional infliction of grievous bodily harmin violation of
Article 128, UCMJ, 10 USC § 928, may lie if the violence
commtted agai nst one or nore of the victins is gratuitous and
distinct fromthe viol ence necessary to effect the robbery.
However, even when violence found to be part and parcel of the
robbery under Wal ker is “so greatly in excess of that required

to steal that his victimis permanently disabled or disfigured,”

T Al Manual provisions are identical to the ones in effect at the tine of
appellant’s court-martial.
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the perpetrator may be liable for a separate offense. United

States v. (oins, 18 USCMVA 395, 398-99, 40 CMR 107, 110-11

(1969) (“Wien a person bent on robbery uses force and viol ence so

greatly in excess of that required to steal that his victimis
permanent |y di sabl ed or disfigured, the robber can be held to
have commtted mai m ng”).

Finally, if during the course of a robbery, a killing
results, the robbery and the resulting hom cide are separately
chargeable. See Para. 43a(4), Manual, supra. Therefore, our
precedents and the schene established by the President ensure
that the interest in protecting the person of robbery victins
and others who may be present during the crinme is properly
vi ndi cat ed.

Concl usi on

In this case, since both the mlitary policeman and the
civilian courier were jointly or constructively in possession
of funds on behalf of the PX when appellant and his cohort
robbed them we hold that only one robbery occurred. Absent
the gratuitous violence agai nst the MP, we woul d consol i date
the two specifications. However, given the attack on the M,
we hold that a conviction of the | esser-included offense of
intentional infliction of grievous bodily harm agai nst the M

may be affirnmed, in addition to a conviction of robbery of the
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El

courier.
Deci si on
The decision of the United States Army Court of Crim nal

Appeal s is reversed as to the greater offense of robbery in
specification 2 of Charge IV and as to sentence, but affirned as
to the | esser offense of aggravated assault in specification 2
of Charge IV and in all other respects. The record of trial is
returned to the Judge Advocate General of the Army for remand to
that court, which nmay reassess the sentence or order a sentence

rehearing.EI

8 We conclude that any issue of notice as it relates to the |lesser offense
conmitted against the MP is resolved by the broad wording of the robbery
specifications alleging “by neans of force” which enconpasses the aggravated
assault. Wl ker, 8 USCVA at 642, 25 CMR at 146.

° W note in passing the curious decision on the part of the Government to
charge appellant for the wongful appropriation of the nmlitary policeman’s
pi stol, handcuffs, and radio, as opposed to a separate robbery of those
items. Wiile we choose not to judge the wi sdomof this decision, it appears
to be inconsistent with the Government’s argunent that there is a conpelling
interest in protecting the victims person fromthe assault aspect of the
crime of robbery. It appears the Governnent could have charged a separate
robbery without resorting to the novel theory advanced at trial and here on
revi ew.
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