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United States v. BROAN, No. 00-0295/ AF

Judge EFFRON delivered the opinion of the Court.
A general court-martial conposed of officer nenbers
convi cted appellant, contrary to his pleas, of one specification
of disrespect toward a superior officer and six specifications
of conduct unbecomi ng an officer, in violation of Articles 89
and 133, Uniform Code of Mlitary Justice, 10 USC 8§ 889 and
933. He was sentenced to dism ssal and confinenent for 14 days.
The convening authority approved these results, and the Court of
Crimnal Appeals affirmed in an unpublished opi nion.
On appellant’s petition, we granted review of the foll ow ng
I Ssues:
I
VWHETHER THE M LI TARY JUDGE ABUSED HI S
DI SCRETI ON | N DENYI NG APPELLANT' S REQUEST
FOR A SPECI AL | NSTRUCTI ON TO ENSURE A PROPER
VERDI CT BY A VOTE OF TWO THI RDS OF THE
MVEMBERS.
[
VWHETHER THE M LI TARY JUDGE ERRED BY
ADM TTI NG Al R FORCE PAMPHLET 36- 2705
(" DI SCRI M NATI ON AND SEXUAL HARASSMENT")
VWH CH PREJUDI CI ALLY | NVI TED THE MEMBERS TO
CONSI DER OFFI CI AL "AIR FORCE POLICY" IN
ADJUDG NG FI NDI NGS AND SENTENCE
11
VWHETHER VARI QUS SPECI FI CATI ONS OF CHARGE 1|

AND THE ADDI TI ONAL CHARGE ARE SUPPORTED BY
LEGALLY | NSUFFI CI ENT EVI DENCE
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We hold that the mlitary judge did not err with respect to
|ssue Il. Wth respect to Issue Ill, concerning the |egal
sufficiency of the evidence, we affirmin part and reverse in
part for the reasons set forth below. Issue | is noot in |ight

of our disposition of Issue Il

| . BACKGROUND

This case involves the relationships anong four Air Force
nurses -- appellant, Captain (Capt) TT, Capt LK, and First
Li eutenant (1Lt) VC. At the tine of the incidents at issue, the
four nurses were assigned to the 42nd Medi cal G oup, Maxwell Air
Force Base (AFB), Al abama. Appellant was serving in the grade
of captain as an operating room nurse and assi stant supervi sor
of the operating room He was married, had one child, and had
served nearly 10 years on active duty, including 6 years of
service as a comm ssioned officer in the Air Force. Capt TT, a
femal e nurse with 4 years of service, also worked in the
operating room Capt TT was a First Lieutenant for nost of the
period during which she worked with appellant and was pronoted
near the end of the period enconpassing the charges. Appellant
was her assistant supervisor throughout nost of this period.
Capt LK, a femal e nurse anesthetist on her first assignnent in
the Air Force, worked in the operating room 1Lt VC, a female

nurse also on her first assignnent, initially worked on the
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Medi cal Surgical Floor and subsequently was assigned to the
operating room

Capt TT nmet appell ant when she was assigned to the
operating roomin April 1995. Approxinmately 10 nonths |ater,
she nmentioned to the operating room supervisor, Lieutenant
Col onel (Lt Col) B, that appellant had nmade personal conments
t hat she considered to be offensive. The record is unclear as
to precisely when Capt TT brought this matter to Lt Col B's
attention. Lt Col B responded by discussing the foll ow ng
options with Capt TT: he could address the situation in his
supervi sory capacity or he could allow Capt TT to handle it by
herself. According to Lt Col B, he offered Capt TT the option
of addressing the matter informally on her own because he
t hought that “nmaybe they were just having a personality
problem” Neither Capt TT nor Lt Col B treated this as a fornmal
conplaint requiring official action, and neither brought these
concerns to appellant's attention.

In March 1996, appellant had a discussion with Capt TT and
ot her operating room personnel regarding the procedure for
counting medical instrunents. Appellant noted that Capt TT had
made an incorrect count on the previous evening, and rem nded
everyone present of the accountability procedure required by
hospital policy. Capt TT, who believed that her counting nethod

was superior, was enbarrassed because appellant singled her out
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for criticism She becane defensive and asked appellant to
di scuss the issue in private. The conversation escalated into a
shouti ng mat ch.

Soon thereafter, on March 22, Capt TT decided to call upon
Lt Col B and provide himw th the details of her personal
interactions with appellant over the past 10 nonths, but he was
not in his office. She then returned to the recovery room and
had a conversation with 1Lt VC, the substance of which is a
matter of dispute. Capt TT testified that 1Lt VC initiated a
conversation about appellant, asking, “How can you stand to work
with hinmP” 1Lt VC specifically contradicted Capt TT' s
recol lection. 1Lt VC denied nmaking the remark, and instead
expressed her belief that Capt TT was pronpted to approach her
as a result of the dispute over counting nedical instrunents.
Bot h agree, however, that they discussed appellant’'s conduct.
The two nurses then nmet with Lt Col B and related incidents
during the past year that they viewed as inappropriate. Neither
Capt TT nor 1Lt VC advised Lt Col B, at that tine, of the
di spute concerning the nedical instruments. Capt TT also had a
separate conversation wth Lt Col B during which she advised him
t hat appellant, an African-Anerican, had accused Lt Col B, a
Caucasi an, of racism

As a result of his conversation with Capt TT and 1Lt VC

about their interaction with appellant, Lt Col B becane
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concerned that they had raised a sensitive issue for the Ar
Force and the Departnent of Defense that was “out of [his]

| eague” and that had to be addressed “in light of Air Force
policies on harassnent.” He reported his concerns to higher
authorities, which resulted in a formal investigation.

In the neantinme, Lt Col B |earned of the dispute about
counting medical instrunents. He net with appellant on March 28
to discuss that dispute and an unrelated staffing matter. He
did not nention the information he had received from Capt TT and
1Lt VC about their personal interaction with appellant.
According to Lt Col B, appellant remained cal mthroughout the
conversation. Twenty mnutes |ater, however, appellant returned
and called Lt Col B a racist, conplained that Lt Col B was
soliciting lies about him and threatened to file a conpl ai nt
wi th the Inspector General . U

At about 5:45 a.m the next norning, appellant asked Lt Col
Bif he could go honme early because he had worked the previous
night. Lt Col B told himhe could not | eave at that tine.

Appel  ant returned shortly thereafter and advised Lt Col B that
his wife and child had been in a car accident during the night

and that he needed to go hone. Lt Col B again told himhe could

1Lt Col Btestified that appellant had been upset with himseveral nonths
earlier and threatened to go to the Inspector General because Lt Col B had
del ayed his entry into Squadron O ficer School. Appellant was first on the
list in terns of seniority, but Lt Col B asked the command to pl ace appell ant
last for staffing reasons. Appellant entered the next avail able cl ass.
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not |eave. At this point, appellant becanme upset and began to
yell at Lt Col B. Lt Col B started to escort appellant to his
of fice and ordered himto stop tal king. Appellant conplied.
Wiile waiting for the elevator, appellant said, three tines,
“I"'mnot your nigger boy.” Lt Col B, appellant, and a w tness
to this remark then went directly to the Conmander’s office
wi thout further incident. When asked by the Commander if Lt Col
B had ever overtly discrimnated against himor uttered racial
slurs, appellant replied that Lt Col B had not.

Appel | ant subsequently was charged with and convicted of
di srespect toward Lt Col B under Article 89 and with conduct
unbecom ng an officer under Article 133 for his interaction with
the other nurses. The issues raised by appellant in the present
appeal pertain to the Article 133 charges and do not chall enge

his conviction for disrespect to Lt Col B

APPELLANT" S | NTERACTI ON W TH H S COLLEAGUES
1. Appellant's Interaction Wth 1Lt VC
1Lt VC net appellant in February 1995, during a 3-day CPR-
I nstructor course she attended shortly after she arrived at the
hospital. According to 1Lt VC, appellant sat next to her on 2
of the 3 days. He made conplinentary remarks about her
appearance, and asked her a nunber of questions, including where

she was from whether she had a boyfriend, whether she worked
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out, how nuch she wei ghed, and what type of nen she Iiked.EI She
stated that during these conversations, he touched her hair and

the top of her kneecap.EI O her than noving away from his touch

she did not manifest concern about his remarks or conduct.

At the tinme of the CPR course, 1Lt VC and appel | ant wor ked
in different sections of the hospital. A year later, in March
1996, she was transferred to appellant’s section of the
hospital, the operating room According to 1Lt VC, appell ant
made several comments that she viewed as inappropriate,
including a statenent that her supervisor, Lt Col B, was a
racist.EI She did not respond to himor speak to anyone el se
about these comments.

Subsequently, 1Lt VC was approached by another operating
room nurse, Capt TT, who asked her if anyone had nmade her
unconfortable. She told Capt TT about appellant’s behavior at
the CPR course the year before and the two then met with Lt Col

B

2 Appel l ant was convicted of violating Article 133 by "persistently
direct[ing] coments and questions of a personal or sexual nature" to 1Lt VC,

i ncludi ng: “You have pretty hair," “You have pretty eyes,” “How rmuch do you
wei gh?,” “What size are you?,” “Wat is your phone nunber?,” “Do you have a
boyfriend?,” “Does your boyfriend live in Mntgonery?,” and “Wat type of nen

do you Ilike?”
3 This physical contact resulted in appellant's conviction under Article 133.

4 Appel l ant was acquitted of the specification of disrespect to a superior

of ficer that enconpassed these conments. Appellant was al so acquitted of the
speci fication of conduct unbecoming an officer and a gentleman that entailed
“i nappropriate” comments he nmade to 1Lt VC after she began working in the
operating room



United States v. BROAN, No. 00-0295/ AF

Al t hough 1Lt VC later testified that appellant's behavi or
made her feel "unconfortable" and that she found it
"inappropriate,” she did not communi cate these feelings to him
nor did she tell anyone el se about appellant’'s conduct.
According to her testinony, she did not feel that appellant was
attenpting to becone sexually intimate with her. She added that
appel l ant's manner of communicating involved standing very cl ose
to people when he tal ked, and that it was his habit to touch
peopl e when he talked to them She viewed this as an invasion
of her private space, which made her unconfortable. She stated

t hat she had not told anyone about her interaction with

appel l ant at the CPR course because “I was afraid to. | was new
here. He was a captain; | was just a second |ieutenant. |
didn’t see himany nore. | had no nore contact with him?”

Al t hough 1Lt VC testified that she viewed appellant's style
of conmmuni cation, which included touching, to be inappropriate,
she enphasi zed that she did not view his actions towards her as
sexual harassnent, as norally unfitting, or as crimnal conduct.
She added that in her view, the matter had been bl own out of

proportion.

2. Appellant's Interaction with Capt LK
Capt LK arrived at Maxwell AFB in January 1996. Shortly

thereafter, appellant offered to show her around town. A nonth
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|ater, Capt LK ran into appellant and his famly at a Bl ack
Hi story Festival. The next day, appellant called Capt LK, and
she agreed to join himon a sightseeing tour. On the tour,
whi ch included | unch, appellant asked her what kind of nen she
liked. On the trip home, appellant put his hand on Capt LK s
| eg above the right knee. She did not respond, but she asked
himto take her hone so she could pick up her daughter at
school. On a subsequent occasion, when they were together
out side the operating room appellant touched her face with the
back of his hand. Capt LK also testified that appellant nade
vari ous comments to her at work, such as telling her he “was
com ng over” to her house, she looked fit, and asking her
several tinmes what kind of nen she Iiked.EI

Capt LK testified that despite feeling unconfortabl e when
appel  ant put his hand on her knee, she never made hi m aware of
this. She testified that his offer to go sightseeing did not
of fend her because it reflected customary interaction with new
arrivals, nor did she find his comments on fitness to be
i nappropriate. Although she found other remarks by appellant to

be i nappropriate and unprofessional, she did not tell appellant

5 Appel l ant was convicted of violating Article 133 by "persistently
direct[ing] coments and questions of a personal or sexual nature" to Capt

LK, including: “I"mcomng over tonight,” “Wat kind of man are you attracted
to?,” “Are you dating anyone?,” “You look fit,” “Wuld you like to go sight-
seeing?,” and “You don’t need to work out because you |l ook fine.” He was

al so convicted of violating Article 133 as a result of touching Capt LK s
knee, and was acquitted of violating Article 133 with respect to touching
Capt LK s face

10
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t hat she had any concerns about his comments, nor did she
communi cate any concerns to other officers or the chain of
command. She testified that she believed she coul d handl e any
concerns that she had about appellant by herself. Typically,
she reacted to his remarks by responding in kind. For exanple,
when he said “1’mcom ng over,” she replied that she would tel
his wife where “to pick up her stray dog.”

In late March, Capt TT called Capt LK to ask whet her
anyone had ever nade her feel unconfortable at work. Wen she
named appellant, Capt TT infornmed Capt LK that security police

would be in touch with her.

3. Appellant’s Interaction with Capt TT

VWhen Capt TT arrived at Maxwell AFB in April 1995, she was
the only fenmal e nurse assigned to the operating room She
wor ked directly with appellant from June 1995 until March 1996.
Capt TT testified that she felt uneasy fromthe nonment she net
hi m because of the way he | ooked at her body, although she did
not nention it to appellant or anyone el se during this period.
She and appel | ant had numerous di scussions of a personal nature
during the period in which they worked together. In June 1995,
t hey discussed their famlies while sitting next to each other
in an operating room According to Capt TT, appellant asked if

she was happily married, winked in a “sort of joking” fashion,

11
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and put his hand on top of her thigh, toward the inside. She
did not say anything, but she brushed his hand off, stood up,
and wal ked away. She testified that she was “a little bit

f | abbergasted” by the touch, but not angry.EI

Capt TT testified that on a separate occasion in June 1995,
she wal ked into the operating rooml ounge whil e appellant and
several others were tal king and eating lunch. According to Capt
TT,

t hey were tal king about Hol |l ywood and about

California and about people having affairs -

- extramarital affairs. And | sat down with

nmy food, and Captain Brown | ooked over at ne

and said, “Have you ever had an affair?”

And | said, “No, I'mnot that kind aof girl,

and why are you such a ni bby guy?”[%
She testified that the question enbarrassed her and that she
finished her lunch quickly and left the roomwhile the others
continued the conversati on.

According to Capt TT, she and appel | ant subsequently were
engaged in a conversation, in either June or July 1995, that
covered a nunber of topics, including famlies and exerci se.
During that conversation, appellant, who had previously shown

Capt TT a picture of his daughter, asked to see a picture of

Capt TT's daughter. After view ng the picture, appellant asked

5 Appel l ant was convicted of violating Article 133 as a result of this
conduct .

" Capt TT testified that “nibby” was an “Indiana terni for nosey.

12
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her a nunber of questions, including her clothing size, whether
she wore the sanme size clothing as her daughter, and whether she
wor ked out. He then commented on her appearance and said that
he could tell she worked out. Capt TT later testified that she
consi dered his question about her size to be inappropriate, but
she did not express any concern to himat the tine.

During this sanme period, appellant had a nunber of
conversations with Capt TT during which he put his hand on her
shoulder.EI I n August 1995, Capt TT decided to inform appel |l ant
of her disconfort with the touching. She did so in the course
of a casual conversation by raising the topic of sexual
harassnment and telling appellant that at her previous base, a
doctor had been *“kicked out” of the Air Force for nolesting a
patient and sexual harassnent. She then told appellant, “By the
way, | don’t |ike the way you touch nme sonetinmes.” Capt TT
testified that when appellant replied that he did not know this
bot hered her, she confirmed that it did and that it nade her
unconfortable.EI Al though Capt TT testified that she expressed

her concern to appel |l ant about the touchings, she did not advise

8 Appellant was acquitted of the charge resulting fromthis contact.
® According to Capt TT, this conversation took place in the presence of

another male nurse. The other nurse, however, testified that he did not
recall this conversation.

13
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appel l ant of any concern she m ght have had about the remarks he
had made.

Shortly after this conversation, appellant touched Capt
TT's right buttock while they were standing side-by-side
interviewng a patient. Capt TT initially characterized the
touch as a “soft squeeze,” but agreed on cross-exan nation that
it was “a touch.” Afterward, appellant softly said he was
sorry. As appellant wal ked away, she twice said in a | owered
voice, “Don’t do that again.” She could not be certain whether
appel I ant heard her.'ﬂiI

Capt TT testified that another touching incident occurred
in Cctober 1995. Wiile interviewing a patient together,
appel l ant reached in front of Capt TT for part of the nedi cal
record and, in the course of doing so, his hand and forearm
brushed her breast. Capt TT backed up and “[g]ave hima really
hat eful | ook” and appell ant apol ogi zed. She testified that she
t hought the contact may have been acci dental and acknow edged on
cross-exam nation that people often worked “el bow to el bow in

the operating roomand that accidental contact could occur."II

10 Appel l ant was convicted of violating Article 133 as a result of this
cont act .

11 The nenbers acquitted appellant of the specification concerning this

i nci dent .

14
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Capt TT testified about several other conversations with
appellant. On one occasion, Capt TT entered the operating room
| ounge whil e appellant and others were engaged in a discussion
about the sexual practices of the popular entertainer, Madonna:
W were all in the OR [operating roomn
| ounge, and there was a bunch of people--a
group of people in there again during break.
And there was a magazi ne there--a picture
front nmagazi ne cover was of Mdonna, ... and
they were tal king about--1 guess she has a
vi deo and a book, and Madonna--1 don't know,
|'ve not seen it--but that Madonna
mast ur bates, and they were tal king about it.
And Captain Brown | ooked at nme and said, "Do
wonen nmasturbate?” And | | ooked at a person
sitting next to nme, and | said, "Not the
girls I know," or sonething to [sic] that
sort.

Capt TT testified that conversations of a sexual nature were not

unusual at work at that tine.

In the fall of 1995, Capt TT was in the operating room
| ounge, show ng anot her person a picture of her daughter, when
appel | ant asked what size pants she wore. According to Capt TT,
she nmade a "sarcastic" response and asked rhetorically, “Are you
writing anot her book?” Appellant then replied “1’msure other
peopl e have told you how nice |ooking you are.” Capt TT
testified that in response, she “wal ked himoff. Just wal ked
away.”

In January 1996, Capt TT was having a conversation with Lt

Col B about an upcom ng vacation in Florida when appell ant asked

15
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whet her she liked to go in the ocean and whet her she wore a one
or two-piece swnsuit. She asked hi mwhy he wanted to know, and
he replied that he guessed she wore a two-piece suit. Wen
asked about Lt Col B's reaction to these comments, Capt TT said
that Lt Col B "didn’t respond to it at all. Honestly, a |lot of
peopl e i gnored what Captain Brown said to other people because a
ot of tines it was out of line.” Lt Col B testified that he
had no recollection of appellant's coments, although he

acknow edged that the remarks m ght have been made.

In March 1996, according to Capt TT, appellant approached
her in the nedication roomand told her about an unpl easant
encounter he had just had with a patient, in which he was
concerned that a femal e patient was “comng on” to him He told
Capt TT that the patient comented on how good he | ooked in his
scrubs and asked if he was going to be the one who took her
panties off. The patient nmade hi munconfortable, and he asked
anot her nurse to take over.EZI He then asked Capt TT if she had
ever experienced sonmething simlar. She testified that she was
“bot hered” by this conversation because “he kept talking about
it .. . . [Hecalled his pants ‘drawers’ and stuff |ike that,

and | just didn't want to hear it, and so | wal ked avvay.”IIEI

2 1t col Btestified that appel l ant had al so i nformed himof the encounter

with a patient.

3 As a result of this conversation and the various conversati ons between
appel l ant and Capt TT over the 10-nonth period, he was convicted of violating

16
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Prior to the March 1996 di spute between Capt TT and
appel l ant over the procedure for counting nedical instrunents,
Capt TT did not voice any objections or otherw se express
concern about appellant’s remarks. Wth respect to physical
contact, she conveyed her dislike of the touching in August
1995. Follow ng the dispute about the nmedical instrunents, she
conplained to Lt Col B. He referred the matter to higher
authorities, which led to an investigation and the Article 133
charges agai nst appellant. At trial, Capt TT testified that her
interaction with appellant routinely made her feel

unconfortable, angry, or inferior. Wth respect to his

comments, she testified: “The things that he said, | just -- |
didn’t want to make a scene. | didn't say anything. | usually
just wal ked himoff.” She also testified: “I didn’'t acknow edge
to himit was okay. | think he knew | didn't like it. [When I

woul d shrug ny shoul der away and get up and wal k away from hi m

during a conversation, | think that was -- | nade ny point.”
When asked why she had not reported the matter earlier, she

said that although she was aware of Air Force policies on sexual

harassnent, including the panphlet introduced into evidence at

Article 133 by "persistently direct[ing] comments and questions of a persona
or sexual nature" to Capt TT, including: “Have you ever had an affair?,” “You
ook Iike a size 4,” “You have a very good shape and | ook very good for your
age,” “Do you wear a one piece or two piece swmsuit?,” “l bet you wear a
two piece [swmsuit],” “Apatient told ne | look good in ny pants.” “Are you
happily married?.” “Do you get along with your husband?,” “Wuld you like to
go out for lunch?,” and “Do wonen masturbat e?”

17
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trial, she felt that she got along well wth appellant and
wanted to handle the matter herself. Capt TT, who is Caucasi an,
also testified that she was afraid of starting a racial issue
and havi ng appellant call her a racist, apparently because he
frequently called their supervisor a racist.EII She sumed up her

position by testifying:

| didnt want to start a fuss. | was new
there. | worked with all nen. | didn't
want to be the new female comng in starting
a fuss. | didn't want ny husband to know

because | thought mnmy husband m ght want to
go confront himand do sonething that nmaybe
he shouldn’t. | didn't want [Lt Col B] to
know because Captain Brown and [Lt Col B]
wer e having a problem anyway that Captain
Brown told ne was racist [sic]. | didn't
want to start a racial issue. | thought I
was the only person involved in all this. |
didn’t want to say that he was touching ne
or accuse himof anything, thinking that I
was the only person involved. | honestly

t hought he woul d say, “That’s just her word
against mne.” | thought | could take care
of it nmyself by just letting himknow and
pushi ng himaway and |etting himknow
nonchalantly — I wanted to get along with
him W did get along well. W — we got

al ong very well when we worked together as
long as | kept my cool and . . .[Pause.]
There was tinmes [sic] where we had sone

di sputes, but it wasn’t over the touching.
You know, over personal stuff. It was over
sonething to do with business. [Pause.] |
didn’t want to tell anyone honestly.

4 Capt TT testified that she and appel | ant di scussed racismfrequently.
Appel | ant was acquitted of the specification of disrespect to a superior that

18
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1. BACKGROUND: CONDUCT UNBECOM NG AN OFFI CER AND A GENTLENMAN

Article 133 prohibits "conduct unbeconing an officer and a
gentleman.” In civilian life, this broadl y-worded statute would
be subject to challenge as unconstitutionally vague in a

crimnal |aw proceeding. See Parker v. Levy, 417 U S. 733, 753-

56 (1974). The Suprene Court has held, however, that Article
133 is constitutional as applied to nenbers of the arnmed forces,
so long as the accused has received "fair warning of the
crimnality" of his or her conduct. |Id. at 756. |In this
regard, the language in the Manual for Courts-Martial has
"narrowed the very broad reach of the literal |anguage of
[Articles 133 and 134 (the Ceneral Article)] . . . , and at the
sanme time has supplied considerable specificity by way of
exanpl es of the conduct which they cover." |d. at 753-54. The
Suprene Court also noted that "further content nay be supplied .
by less formalized custom and usage."” 1d. at 754,
The Manual for Courts-Martial notes with respect to the
of fense of conduct unbecom ng an officer and a gentl eman:
There are certain noral attributes common to
the ideal officer and the perfect gentleman
oo Not everyone is or can be expected
to meet unrealistically high nora
standards, but there is a limt of tolerance
based on custons of the service and mlitary

necessity bel ow which the personal standards
of an officer, cadet, or m dshi pman cannot

enconpassed coments he made to Capt TT about Lt Col B being a racist.

19
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fall w thout seriously conprom sing the
person's standing as an officer, cadet, or
m dshi pman or the person's character as a
gentleman. This article prohibits conduct
by a conm ssioned officer, cadet, or

m dshi pman whi ch, taking all the

ci rcunstances into consideration, is thus
conpr om Si ng.

Para. 59c(2), Part 1V, Manual for Courts-Martial, United States
(2000 ed.).EEI The Manual reflects traditional mlitary | aw
Wnthrop, in his authoritative treatise, noted wth respect to
an earlier version of the statute:

Though it need not anmount to a crinme, it
nmust offend so seriously against |aw,
justice, norality or decorumas to expose to
di sgrace, socially or as a man, the

of fender, and at the sane tinme nust be of
such a nature or commtted under such

ci rcunstances as to bring dishonor or

di srepute upon the mlitary profession which
he represents.

[1]f the act, though ungentlemanlike,
be of a trifling character, involving no
mat eri al prejudice to individual rights, or
of fence against public norals or decorum it
will not in general properly be viewed as so
affecting the reputation of the officer or
the credit of the service as to be nade the
occasi on of a prosecution under the Article.

WlliamWnthrop, Mlitary Law and Precedents 711-12 (2d ed.

1920 Reprint) (footnotes omtted). Article 133 is not violated
by conduct that falls short of the attributes of an "ideal

of ficer and the perfect gentleman"” or by "slight deviations

5 Al Manual provisions are identical to the ones in effect at the tine of
appellant's court-martial.
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constituting i ndecorumor breaches of etiquette,” but by conduct
that exceeds the "limt of tolerance" set "by the customof the
service to which the officer belongs.” Janes Snedeker, Mlitary

Justice Under the Uniform Code 890 (1953); see generally Keithe

E. Nel son, Conduct Expected of An Oficer and a Gentl eman:

Ambiguity, 12 A'F. L. Rev. 124 (1970).

[11. DI SCUSSI ON
A. CONSI DERATI ON OF Al R FORCE POLI CY ON
DI SCRI M NATI ON AND SEXUAL HARASSMENT
Appel l ant argues that the mlitary judge erred when he
permtted the Governnent to introduce into evidence Air Force
Pamphl et (AFP) 36-2705, Discrimnation and Sexual Harassnent (28
February 1995). W review this ruling for an abuse of

discretion. United States v. MEl haney, 54 M} 120, 129 (2000).

At the tine of the events that are the subject of the
present case, the Air Force did not have a punitive regulation
proscri bi ng sexual harassnment. Conduct anounting to sexual
harassnment could be punished as a mlitary offense if it
constituted nmal treatnent of a subordinate under Article 93,

UCMJ, 10 USC § 893; see para. 17c(2), Part 1V, Manual, supra.
The Governnent, however, chose not to prosecute the present case

under Article 93, and has not argued at trial or on appeal that
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appel l ant violated regulatory or customary norns regarding
superi or-subordi nate rel ati onshi ps.

Because the Governnent chose to prosecute the case under
Article 133 as conduct unbecom ng an officer and a gentleman, it
sought to introduce into evidence the Air Force panphlet setting
forth policy on sexual harassnment to show notice of the type of
conduct that was prohibited and to establish a benchmark for
conduct deened unbecom ng an officer and a gentleman in the Ar
Force community. As noted in the Governnment's final brief in
the present appeal, "[t]he panphlet was relevant in establishing
t he standard of conduct expected of Air Force officers,"” and
i ntroduction of the panphl et was "necessary to establish that
Appel  ant was aware that his behavior was inpermssible."

Answer to Final Brief at 5, 24.

The panphl et descri bes various exanpl es of conduct that may
rai se concerns, but does not purport to identify any particul ar
action as prohibited. Instead, it relies upon the foll ow ng
definition of sexual harassnent to establish notice of the
standard of conduct:

Sexual harassnent. A form of sex
di scrim nation that involves unwel coned
sexual advances, requests for sexual favors,

and ot her verbal or physical conduct of a
sexual nature when

e Subm ssion to or rejection of such conduct
is made either explicitly or inplicitly a
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termor condition of a person’s job, pay
or career, or

e Subm ssion to or rejection of such conduct
by a person is used as a basis for career
or enpl oynment decisions affecting that
person, or

e Such conduct has the purpose or effect of
unreasonably interfering with an
i ndi vidual’s work performance or creates
an intimdating, hostile, or offensive
wor k envi ronment .
AFP 36-2705 at 29. The panphlet adds that the abuse "need not
result in concrete psychological harmto the victim but rather
need only be so severe or pervasive that a reasonabl e person
woul d perceive, and the victimdoes perceive, the work
environnent as hostile or abusive.” In addition, the panphlet
notes that with respect to mlitary personnel, the term
"*[w orkplace' is an expansive term . . and may include conduct
on- or off-duty, 24 hours a day." |d.
The panphl et provi des detail ed guidance for dealing with
i mproper conduct. The gui dance enphasi zes the preference for
informal resolution at the | owest possible |level, but does not

preclude formal actions, including mlitary justice proceedings.

Id. at 6-15.E:| The panphl et does not prohibit personal or sexual

8 Oxher Air Force regulations note that the mlitary Equal Opportunity and
Treat ment Program has primary responsibility for sexual harassment conplaints
and that attenpts at informal resolution are encouraged before initiating the
formal conplaint process. See para. 4.9, AFl 36-2706, MIlitary Equal
Qpportunity and Treat nent Program (1 Decenber 1996) (the purpose of the
conplaint process is to “[e]ncourage early reporting of problens at the

| owest | evel and pronote fair resolution”); para. 3.37, AFl 90-301, Inspector
General Conplaints (12 August 1999)(Mlitary Equal Opportunity has primary
responsibility for sexual harassment conplaints and all such conplaints filed
through I G channels will be imediately referred to MEOQ; para. 1.10, AFl 71-
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rel ati onshi ps anong officers, nor does it establish a general
prohi biti on agai nst comments of a personal or sexual nature
anong officers. Only "unwel coned” coments which affect
enpl oynment or create a hostile work environnent are prohibited.
At trial, defense counsel argued that the panphl et was not
rel evant under MI|.R Evid. 401 and 402, Manual, supra, and that
its probative val ue was outwei ghed by the danger of unfair
prejudi ce under MI.R Evid. 403. Counsel asserted that the
panphl et could not be used in a crimnal prosecution because it
was not a punitive regulation and did not accurately define what
l egally constitutes sexual harassnent. Counsel expressed
addi tional concern, which is reflected in Ganted Issue IIl, that
the exanples in the panphlet m ght be viewed as concl usively
establ i shing sexual harassnent, and that any material used in
that fashion would inproperly influence the nenbers to
appel lant’ s detrinent.
After considering detail ed argunent fromboth parties, the
mlitary judge admtted the panphlet, finding it relevant to
est abl i sh whet her appellant’s conduct constituted a violation of
Article 133. He addressed defense concerns about prejudice
through an instruction to the nenbers, in which he advised them

t hat appell ant was not charged with a dereliction of duty by

101, Crimnal Investigations (1 Decenber 1999)(unless it involves a specific
crimnal offense, like rape, or a person in the grade of Col onel or above,
AFOSI does not investigate conplaints of sexual harassnent).

24



United States v. BROAN, No. 00-0295/ AF

failing to follow the panphlet, and that if they should decide
t hat appellant’s behavi or contradicted the panphl et’s guidance,
“it does not automatically follow that his conduct was
unbecom ng an officer.”

We agree with the mlitary judge that the panphlet was
relevant to establish notice of prohibited conduct and the
appl i cabl e standard of conduct in the Air Force community. See

United States v. Boyett, 42 M} 150 (CVA 1995). Such notice was

particularly inportant in the present case. As a general
matter, personal interactions anong mlitary officers are not
prohi bited by |law, regulation, policy, or custom On the
contrary, the unique conditions of mlitary service --
frequently involving |l ong working hours, |engthy depl oynents for
trai ning and operations, harsh working and |iving conditions,
and dangerous assignnments -- tend to break down the distinctions
bet ween personal and professional associations prevalent in
civilian society. As noted in the panphlet, for mlitary
personnel, the term "workplace" is an expansive termthat may
i nclude "of f-duty" conduct, 24 hours a day. AFP 36-2705 at 29.
As a general matter, mlitary officers are not precluded
from engaging in conversations with a fellow officer of the
opposite sex involving the type of coments nmade in the present
case wWith respect to physical appearance, social contacts, or

sexual matters absent a pertinent customor policy placed in
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evidence. This is not particularly remarkable, given the
variety of comments that are likely to be nmade in conversations
bet ween officers of the opposite sex who may have rel ationshi ps
rangi ng from casual acquai ntance through dating, courtship, and
marri age.

Under these circunstances, the existence of panphlets or
ot her evidence of custons and standards |imting such
communi cations are of particular inportance in providing notice
of the distinction between perm ssible banter and inperm ssible

remarks. Cf. United States v. Rogers, 54 M} 244, 256 (2000)

(citing an Air Force Instruction as establishing a standard for
dating rel ationshi ps anong officers by limting the prohibition
to rel ationshi ps between senior and junior officers wthin the
same conmand) .

The focus on "unwel coned” comrents in the panphlet was
rel evant in the present case because it provided notice of the
standard for making the critical distinction between perm ssible
and i nperm ssi ble speech. G ven the wide variety of
personalities and rel ati onshi ps that may exi st anong officers,
there is likely to be an equally wi de variety of reactions to
comments of a personal or sexual nature. The standard in the
panphl et enphasi zes the need to focus on the personal
interactions at issue to determ ne whether the remarks were

"unwel coned.” I n some cases, the conments nmay be so egregious
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t hat any reasonable officer would know that they woul d be

unwel cone. I n nost cases, however, it is necessary to exam ne
the nature of the interaction between the parties to the
conversation to determ ne whether the person nmaki ng the remarks
had reasonabl e notice that the comments woul d be regarded as
unwel cone, particularly when the coments are not overtly sexual
or deneaning, for the standard al so requires that the content of
conduct be sexual .

Li kewi se, given the wde variety of personalities present
in the service, co-wrkers may be offended fromtinme to tine by
t he behavi or of their colleagues. But offensive conduct does
not necessarily constitute crimnal conduct. The panphl et
appropriately sets a higher standard, requiring that conduct be
SO severe or pervasive that it creates a hostile work
environment. By structuring such an analysis, the panphl et
establishes a standard for distinguishing between perm ssible
and i nperm ssi ble speech. Therefore, the panphlet was
adm ssi bl e because it fulfilled the requirenent under Article
133 to establish a standard of conduct and notice of the
st andar d.

We recogni ze that there is a countervailing consideration -
- the danger that introduction into evidence of exanples of
proscribed conduct could be used to inpermssibly introduce

command policy into the deliberation room |eading the nmenbers
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to reach a concl usion based upon the published exanpl es rather
than their application of the relevant standard to the facts of

the case. See, e.g., United States v. Gady, 15 M} 275 (CMVA

1983). Wien it is necessary to introduce the custom of the
service to prove an el enent of an offense, however, it is likely
that the probative value wll outweigh the prejudicial effect.
MI. R Evid. 403. 1In sonme cases, it may be necessary to redact
exanples or to provide tailored instructions explaining the

di fference between exanpl es and standards of conduct, and
further explaining the manner in which the standards of conduct
apply to the elenents of proof. The defense did not request
either step in the present case, and we do not find that the
possibility of confusion was so great that the mlitary judge
was required to redact material or give tailored instructions on
his own notion. Accordingly, we hold that the mlitary judge

di d not abuse his discretion by admtting the panphlet.

B. LEGAL SUFFI Cl ENCY OF THE EVI DENCE

I n considering whether the evidence in this case is legally
sufficient to sustain appellant’s conviction for conduct
unbecom ng an officer and a gentleman, we nust “view] the
evidence in the light nost favorable to the prosecution” and

determ ne whether “any rational trier of fact could have found
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the essential elenents of the crinme beyond a reasonabl e doubt."

Jackson v. Virginia, 443 U.S. 307, 319 (1979).

In the present case, it was necessary for the Governnent to
prove beyond a reasonabl e doubt that appellant conmtted the
charged acts and that under the circunstances, the acts
constituted conduct unbecom ng an officer and a gentleman. As
noted in section IIl. A, supra, the Covernnent relied upon AFP
36- 2705 to establish the applicable standard of conduct. Under
the circunstances of the present case, the Governnment endeavored
to show that appellant's conduct fell within the panphlet's
proscriptions; that is: (1) appellant's conduct was
"unwel coned”; (2) it consisted of verbal and physical conduct of
a sexual nature; and (3) it created an intimdating, hostile, or
of fensive work environment that was so severe or pervasive that
a reasonabl e person woul d perceive the work environnent as
hostile or abusive, and the victimof the abuse perceived it as
such.EZI We shall first consider the verbal remarks and then

consi der the physical activity.

1. The Allegations Involving Appellant's Remarks
The Governnent charged appellant with "persistently

direct[ing] conmments and questions of a personal or sexual

7 The prosecution did not contend that appellant's conduct violated those
portions of the policy involving unwel coned sexual advances that are nmde a
condition of enployment or that affect career or enpl oynent deci sions.
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nature" to three of his fellow nurses. He was not charged with
mal treat ment under Article 93, or abuse of a superior-
subordinate rel ationship under Article 133. In that regard, we
note that the Governnent preferred a charge of maltreatnent
under Article 93 against appellant but did not refer it to
court-martial. According to the prosecution, this decision was
made because “none of the three victins naned in the .
specifications were . . . subject to the orders of the accused
in this case.”

The prosecution enphasized that the heart of each
specification was the allegation that appellant, a married man,
acted "persistently” in comunicating personal or sexual matters
to the other nurses. The term"persistent” in this context
refers to "continuing in a course of action without regard to
opposition or previous failure,”™ Wbster's Third New
International Dictionary 1686 (1981), which echoes the policy
set forth in the panphlet. As noted in Part IIl. A, supra, the
panphl et does not establish a general prohibition against
remar ks of a personal or sexual nature. Only "unwel comed"
remar ks so severe or pervasive that they create a hostile or
abusi ve environnment are proscribed. The limtation of the
proscription to "unwel comed” comments is a critical conponent of
the policy, because it separates speech that will be tolerated

from speech that is prohibited.
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Under the policy in the panphlet, inperm ssible speech
coul d be shown by denonstrating that: (1) appellant’s remarks
were “unwel coned” and (2) the comments were “so severe or
pervasi ve” that a reasonabl e person woul d perceive that the
remarks created a “hostile or abusive” environnent, and the
vi ctim perceived them as such

The record is clear that none of the nurses with whom
appel I ant conversed advised himthat his remarks were not
wel cone. On the contrary, the record reflects that his remarks
usual |y produced a straightforward response or a response in
ki nd, but he was never told that the remarks were unwel coned.

It is noteworthy that Capt TT, who firmy voiced her objections
to his physical contact with her, did not nention any concerns
to him about the tenor of his remarks, either at that tinme or
thereafter. Likew se, none of his other coll eagues or

supervi sors advised himthat he was engaging in inappropriate
behavi or -- even though many of the conversations were observed
by ot hers.

The record reflects a working atnosphere in and around the
operating room and | ounge which accepted di scussi ons invol ving
physi cal appearance and sexual matters. For exanpl e,
appellant's question to Capt TT about extramarital affairs did
not occur in isolation, but in the context of an ongoing

di scussi on anong the personnel in the | ounge about extranmarital
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affairs in Hollywood. Simlarly, his question to Capt TT about
mast ur bati on occurred during a discussion anong personnel of
sexual ly explicit materials produced by a popul ar entertainer,
including the topic of masturbation. Capt TT testified that
conversations involving sexual topics were commonpl ace at that
time in the operating room and she acknow edged that she had
been known to nmake an of f-col or joke.

An even nore telling exanple involves appellant's reference
to Capt TT in a two-piece swnsuit. Again, these remarks were
not made in isolation, but occurred in the presence of the
supervisor, Lt Col B. Appellant made the swinsuit conment in
the course of interrupting Capt TT's conversation with Lt Col B
According to Capt TT, Lt Col B not only failed to express any
concern about the interruption, he said nothing to indicate that
he regarded appellant's remarks as i nappropriate, indicating the
degree to which comments about physical appearance were
tolerated.EEI

Al t hough the standard in the panphl et does not require a
reci pient of sexual remarks to tell the speaker that the remarks

were unwel cone, the recipient’s action or inaction in response

8 While this arguably coul d show a failure of |eadership on the part of Lt
Col B, we note that Lt Col B testified that he did not recall the sw nmsuit
remark incident, but stated that if he did not think a conment was i nproper
he woul d not approach the individual about it. W reach no conclusion as to
whet her the incident occurred and, if so, how he responded. W accept Capt
TT's testinony solely for the purposes of considering the |egal sufficiency
of the evidence under Jackson, supra.
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to the remarks is relevant to determ ni ng whether the speech was
unwel cone and whether it was “so severe or pervasive that a
reasonabl e person woul d perceive, and the victimdoes perceive,
the work environment as hostile or abusive.” The record of the
responses of the recipients in the present case does not support
a finding that appellant’s remarks violated this standard.

We note that disparity in rank or supervisory rel ationships
may be relevant to a determ nation as to whether the standards
in the panphl et have been violated. The nmere existence of such
factors, however, does not establish that speech was unwel cone
or that it created a “hostile or abusive” work environment.

Al t hough appell ant served in a supervisory position with regard
to 1Lt VC and was superior in rank to Capt TT for nost of the
peri od enconpassi ng the charged of fenses, he was not charged

wi th an abuse of rank offense. 1In fact, the prosecution dropped
the only charge dealing with an abuse of rank. Mreover, the
prosecution’s case did not rely on disparity in rank to prove
that appellant’s conments violated Air Force standards.

Finally, we note that the record does not support a finding
that appellant’s comments created “an intimdating, hostile, or
of fensive work environnment.” The panphl et defines what type of
conduct creates a hostile work environnent:

The above definition enphasizes that

wor kpl ace conduct, to be actionable as
“abusi ve environnent harassnent,[”] need not
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result in concrete psychol ogical harmto the
victim but rather need only be so severe or
pervasi ve that a reasonabl e person would
percei ve, and the victimdoes perceive, the
wor k environnent as hostile or abusive.

AFP 36-2705 at 29.

The subj ective conponent of the standard requires evidence
that the recipient perceived his or her work environnent as
hostil e or abusive as a result of severe or pervasive conduct.
The testinony of the three nurses falls short of the standard.
1Lt VC testified that appellant’s behavi or was i nappropriate,
but did not amobunt to sexual harassment. Capt LK testified that
sone of appellant’s comments were inappropriate and made her
unconfortabl e, others did not offend her, and that she felt she
could handle the situation herself. Capt TT testified that she
had a good working relationship with appellant. In light of the
fact that the recipients of the charged comments testified that
the verbal conduct was nerely inappropriate or unprofessional
and that the situation was nanageabl e, the evidence is legally
insufficient to denonstrate that the victins perceived the work
envi ronnent as hostile or abusive according to the standard
relied upon by the Governnent in the Air Force panphlet.

The rigorous standard in the panphlet shows that it is not
nmerely a civility code for policing the workplace. Only severe

conduct with harsh effects constitutes sexual harassnent under

t he panphlet; comments or questions that offend one’s
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sensibilities and nake one unconfortable do not create a hostile
wor k environnent under the standard in the panphlet.

Appel l ant' s breaches of etiquette may well have warranted
"instruction, counseling or other types of adm nistrative

corrective action," United States v. Wl fson, 36 CVR 722, 731

(ABR 1966), but his comments did not violate the standard relied
upon by the Governnent at trial to establish the custom of the
Air Force for purposes of Article 133. Accordingly, the

findings of guilty with respect to specification 7 of Charge |

and specification 1 of the Additional Charge will be set aside,
and those specifications will be dism ssed. Specification 1 of
Charge Il will be nodified as described in Section IV, infra.

2. The Al egations Involving Physical Contact

We reach a different conclusion with respect to the
i ncidents invol ving physical contact. There is greater |atitude
of perm ssible action with respect to speech than physical
contact because of the manner in which the interplay of words
may be used to establish the paraneters of a relationship. 1In
the circunstances of the relationship between appellant and his
fell ow nurses, it was not reasonable for himto assune that they
woul d consent to physical contact of an intimte nature absent

some communi cation of receptivity or consent.
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In the present case, it is noteworthy that although the
menbers convicted appell ant of four instances of physical
contact, they acquitted himof three other instances. W take
into consideration the fact that the nenbers, who heard the
testi nony and observed the deneanor of the w tnesses, viewed the
evi dence as di stingui shing between perm ssible and i nperm ssi bl e
contact. The convictions involved intimte contact with nenbers
of the opposite sex that was not incidental, collegial, or
i nnocuous and did not take place where there was any verbal or
nonver bal indication of consent. Accordingly, we will affirm
appel lant's convictions under Article 133 as set forth in
specifications 3 and 6 of Charge Il, specification 3 of the
Addi tional Charge, and the portion of specification 1 of Charge
|1 concerning physical contact. Because we have dism ssed or
nodi fied the only charges affected by Ganted Issue I, it is not

necessary to address Issue | in this opinion.

I V. CONCLUSI ON

The decision of the United States Air Force Court of
Crimnal Appeals is affirned in part and reversed in part, as
follows: the findings of guilty are affirmed with respect to
specification 3 of Charge |, specifications 3 and 6 of Charge

1, specification 3 of the Additional Charge, and specification
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1 of Charge II, as nndified.EZI The findings of guilty with
respect to specification 7 of Charge Il and specification 1 of
the Additional Charge are set aside, and those specifications
are dism ssed. The sentence is set aside. The record of trial
is returned to the Judge Advocate General of the Air Force. A

rehearing as to sentence may be ordered.

19 gpecification 1 of Charge Il is nodified to read as follows: "Did, at or
near Maxwell| Air Force Base, Al abama, on divers occasions fromon or about 1
February 1995 to on or about 3 February 1995, wongfully and di shonorably
touch the hair and knee of [1Lt VC], a woman not his wife, wthout the
consent of the said [1Lt VC], that, under the circunstances, these acts
constituted conduct unbecom ng an officer and a gentlenan."
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SULLI VAN, Judge (concurring):

| concur with the excellent opinion of ny brother, Judge
Effron. As | have said before, “Wen the Governnment nakes speech
a crinme, the judges on appeal nust use an exacting ruler.” B n
this case, | particularly find disturbing the Additional Charge
(specification one), where over a 10-nonth period, appellant is
charged with directing 11 questions and comments to Capt TT --
statenents like: “You look like a size 4,” “Wuld you like to go
out for lunch?,” and “Are you happily married?” These
statenents were never reported to authorities when they happened,
but were allegedly noted as they happened by Capt TT in a journal
witten in her “own little code.” (R 169). The journal was
used by Capt TT to nmake her harassnment conplaint in a nmenmorandum
for record to Lt Col B imrediately after appellant had an
unpl easant dispute with Capt TT over the procedure for counting
nmedi cal instrunents in the operating room (R 193, 200-01, 392).

The journal disappeared before trial. (R 170).

Did appellant commit a crine with each of the questions or
comments? Wre there 11 crinmes consolidated by the Governnent

into one charging specification? O did the cunulative effect of

" United States v. Brinson, 49 MJ 360, 361 (1998).
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these 11 statenments constitute one crime in the eyes of the jury?
Li ke Judge Effron, | find that these comments need to be | ooked
at carefully in the context of when they were spoken in order to
find crimnality. Viewing the comments of appellant, | find the
coments may not be appropriate, but in this case, they are not
crimnal. A different result m ght have been obtained if a
strict superior-subordinate relationship was the backdrop for

t hese comments. But that is not this case, where the
conversations were anong professional nurses of nore or |ess

equal rank.
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CRAWFORD, Chi ef Judge (concurring in part and dissenting in
part):

| agree with the nmgjority that the mlitary judge did not
err with respect to Issue Il. Wth regard to Issue |, like the
court below, |I find that appellant’s requested instruction was
confusi ng and erroneous. Accordingly, | would find no abuse of
di scretion by the mlitary judge in refusing to give this
instruction. As | find the evidence to be legally sufficient to
support the findings of guilt of the various specifications of
Charge Il and the Additional Charge, like the Court of Crim nal
Appeal s, | would affirm appellant’s convictions and sentence.

At the conclusion of the evidence on findings, civilian
def ense counsel asked the mlitary judge for a speci al
instruction, as follows:

The Governnent is not required to prove al
of the means or nethods alleged in a particul ar
speci fication.
At | east two-thirds of the nenbers, or _ of

the nmenbers, nust agree with each ot her, however,

that the sane neans or nethod alleged in a particul ar

specification was, in fact, engaged in or enployed by

the Accused in allegedly commtting the offense

alleged in that particular specification. The two-

thirds of the menbers need not unani nously agree on

each neans or nethod, but, in order to convict, nust

unani nously agree upon at | east one such neans or
nmet hod as one engaged in by the Accused.
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Unl ess the Governnment has proven the sane
means or nethod to at |east two-thirds of the
menbers, beyond a reasonabl e doubt, you nust
acquit the Accused of the offense alleged in that
particul ar specification.

The mlitary judge rejected the defense’s request and
instructed as foll ows:

| f you have doubt about the tinme or specific
manner al |l eged but you are satisfied beyond a
reasonabl e doubt that the offense was commtted at a
time or in a particular manner which differs slightly
fromthe exact tine or manner in the Specification,
you may make m nor nodifications in reaching your
findings by changing the time or manner described in
t he Specification, provided you do not change the
nature or identity of the offense. |If you discuss
doing that, you can come and ask me for nore
suggestions on how to go about doing that.

A mlitary judge has substantial discretion in deciding

whi ch instructions to give. United States v. Damatta-Q i vera,

37 M) 474, 478 (CVA 1993). See RCM 920(c), Discussion, Mnual
for Courts-Martial, United States (1995 ed.).EI The test to
determ ne whether denial of a requested instruction is error is
whether: (1) the proposed charge is correct; (2) “it is not
substantially covered in the main charge”; and (3) “it is on
such a vital point in the case that the failure to give it

deprived defendant of a defense or seriously inpaired its

L' All Manual provisions are cited to the version in effect at the tine of
appellant’s court-martial. The current version is unchanged.
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effective presentation.” 1d., quoting United States v. Wnborn,

14 USCVA 277, 282, 34 CWVR 57, 62 (1963).

In Schad v. Arizona, 501 U S. 624, 631 (1991), Justice

Souter, witing for a four-Justice plurality, answered
appel l ant’ s obj ecti on:

Qur cases reflect a |long-established rule of the
crimnal Iaw that an indictnent need not specify
whi ch overt act, anong several naned, was the
means by which a crinme was commtted. 1In
Andersen v. United States, 170 U. S. 481 (1898),
for exanple, we sustained a murder conviction
agai nst the chal I enge that the indictnent on
whi ch the verdict was returned was duplicitous in
charging that death occurred through both
shooting and drowning. 1In holding that “the
Government was not required to nmake the charge in
the alternative,” id. at 504, we explained that
it was imuaterial whether death was caused by one
means or the other. Cf. Borumyv. United States,
284 U.S. 596 (1932) (upholding the nurder
conviction of three codefendants under a count
that failed to specify which of the three did the
actual killing); St. dair v. United States, 154
U S. 134, 145 (1894). This fundanental
proposition is enbodied in Federal Rule of
Crimnal Procedure 7(c)(1), which provides that
“[i1]t may be alleged in a single count that the
means by which the defendant commtted the

of fense are unknown or that the defendant
commtted it by one or nore specified neans.”

The Suprenme Court recently reiterated this point in

Ri chardson v. United States, 526 U. S. 813, 817 (1999):

a federal jury need not always deci de unani nously
whi ch of several possible sets of underlying brute
facts make up a particul ar el enent, say, which of
several possible neans the defendant used to conmt an

3
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elenent of the crine. Schad v. Arizona, 501 U S. 624,
631-632 (1991) (plurality opinion); Andersen v. United

States, 170 U.S. 481, 499-501 (1898). \Were, for
exanpl e, an elenent of robbery is force or the threat
of force, sonme jurors m ght conclude that the

def endant used a knife to create the threat; others

m ght conclude he used a gun. But that disagreenment -
- a di sagreenent about neans -- would not matter as
long as all 12 jurors unani nously concl uded that the
Government had proved the necessary rel ated el enent,
namel y, that the defendant had threatened force. See
McKoy v. North Carolina, 494 U S. 433, 449 (1990)

(Bl ackmun, J., concurring).

The Courts of Appeals are in agreenent. United States v.

Reeder, 170 F.3d 93, 105 (1% Cir. 1999); Bae v. Peters, 950 F

2d 469, 480 (7'M Cir. 1991); United States v. Kim 196 F.3d 1079,

1083 (9'" Gir. 1999); Wllianson v. Ward, 110 F.3d 1508, 1523

(10'" Gir. 1997); Sinms v. Singletary, 155 F.3d 1297, 1313 (11'"

Cr. 1998); United States v. Vidal, 23 M} 319, 324 (CMA 1987);

United States v. Garner, 43 M) 435, 437 (1996).

Accordingly, two-thirds of the nmenbers of the court-marti al
adj udi cating appellant’s guilt or innocence had to agree that
appel lant conmtted the underlying offense. Two-thirds of the
menbers did not have to agree on the nmethod by which appell ant
commtted his m sconduct. As the proposed instruction did not
conport with the law and was al so confusing, the mlitary judge
di d not abuse his discretion in denying the defense counsel’s

request that he give it.
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| ssue 11l questions the |egal sufficiency of the evidence.
In the case of |egal sufficiency of the evidence, the standard
of reviewis “whether, considering the evidence in the |ight
nost favorable to the prosecution, a reasonable factfinder could
have found all the essential elenments beyond a reasonabl e

doubt.” United States v. Turner, 25 M} 324 (CVA 1987); see

Jackson v. Virginia, 443 U.S. 307, 319 (1979). Further, “[i]n

resol ving | egal -sufficiency questions, this Court is bound to
draw every reasonable inference fromthe evidence of record in

favor of the prosecution.” United States v. Blocker, 32 Ml 281,

284 (CVA 1991); see United States v. MG nty, 38 MJ] 131 (CMVA

1993) (determ nation that one witness is nore believable than
anot her is sufficient).

In order to maintain a finding of conduct unbecon ng an
officer and gentleman, it nust generally be shown (1) that “the
accused did or omtted to do certain acts” and (2) that, “under
t he circunstances, these acts or omi ssions constituted conduct
unbecom ng an officer and gentleman.” Para. 59b, Part |V,
Manual , supra. As the Manual expl ains:

Conduct violative of this article is action or
behavior in an official capacity which, in

di shonoring or disgracing the person as an

of ficer, seriously conprom ses the officer’s

character as a gentlenman, or action or behavior
in an unofficial or private capacity which, in

5
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di shonoring or disgracing the officer personally,
seriously conprom ses the person’s standing as an
officer. There are certain noral attributes
common to the ideal officer and the perfect

gentl eman, a lack of which is indicated by acts
of dishonesty, unfair dealing, indecency,

i ndecorum | awl essness, injustice, or cruelty.

Not everyone is or can be expected to neet
unrealistically high noral standards, but there
is alimt of tolerance based on custonms of the
service and mlitary necessity bel ow which the
per sonal standards of an officer, cadet, or

m dshi pman cannot fall w thout seriously

conprom sing the person’s standing as an officer,
cadet, or mdshi pman or the person’s character as
a gentleman. This article prohibits conduct by a
conmmi ssi oned officer, cadet, or m dshi pman whi ch,
taking all the circunstances into consideration,

i s thus conprom sing.

Para. 59c(2), Part |V, Manual, supra (enphasis added). Cearly,
when viewed in its entirety, appellant’s behavior exenplifies a
standard agai nst which a charge of conduct unbecom ng an officer
can be neasured.

As this Court has said on prior occasions, we assess
crimnality under Article 133 by | ooking at whether the conduct
charged i s di shonorabl e and conprom sing, not whether it

otherwi se anobunts to a crine. See United States v. G ordano, 15

USCMVA 163, 168, 35 CMR 135, 140 (1964); United States v. Rogers,

54 M) 244 (2000). | disagree with the majority’s pieceneal
assessnment of appellant’s remarks to his three fenmal e co-

wor kers, instead of examning the totality of his relationship
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with these three officers and his sustai ned pattern of
i nappropriate comrents.

The majority errs by concluding that unless appellant’s
remarks were “unwel coned,” as required by Air Force policy, his
| anguage was not a violation of Article 133.EI Wi | e none of the
three officer victins ever |ooked appellant in the eyes after he
made one of his sexually suggestive remarks and said, “Your
comment is unwel cone,” that |ack of a rebuke is not
determ native of the issue. When one |ooks at the various
comments that appellant made to his three nursing co-morkers,al

find a predatory pattern of comments that are so pervasive as to

2 Fol l owi ng hi s adnmission of Prosecution Exhibit 1, AFP 36-2705, which we all
agree was properly adnmitted, the mlitary judge gave the foll owi ng cautionary
instruction: “If you find that the accused did engage in the all eged conduct
and that his conduct was contrary to the provisions of Prosecution Exhibit 1,
it does not automatically follow that his conduct was unbeconing an officer.
Prosecution Exhibit 1 is sinply one piece of evidence for you to consider in
determining if the accused s conduct, should you deternmine that it occurred,
was unbecom ng an officer.” Unfortunately, it appears that the nmgjority
finds that Pros. Ex. 1 is the only piece of evidence that is determ native of
whet her or not appellant’s conduct was unbecom ng an officer and a gentl enan.

3 “Specification 1, Charge Il: In that CAPTAIN M CHAEL C. BROWN, United
States Air Force, 42d Medical Operations Squadron, Maxwell Air Force Base,

Al abarma, a married man, did, at or near Maxwell Air Force Base, Al abama, on
di vers occasions fromon or about 1 February 1995 to on or about 3 February
1995, wongfully and di shonorably persistently direct coments and questions

of a personal or sexual nature to First Lieutenant [V(C], to wit: “You have
pretty hair,” “You have pretty eyes,” “How much do you wei gh?,” “Wat size
are you?,” “What is your phone nunber?,” Do you have a boyfriend?,” “Does
your boyfriend live in Montgonery?,” and “Wat type nen do you |ike?,” or
words to that effect.... that, under the circunstances, these comrents [and]
guestions ... constituted conduct unbecom ng an officer and gentl eman.”
“Specification 7, Charge Il - In that CAPTAIN M CHAEL C. BROM, United States

Air Force, 42d Medi cal Operations Squadron, Maxwell Air Force Base, Al abamm,
a married man, did, at or near Maxwell Air Force Base, Al abama, on divers

7
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conprom se appellant’s standing with his coll eagues as an Air
Force officer, as well as creating an abusive work environnent.
As Capt TT, one of the victins, said in response to questioning:
“There was often tinmes that he said things that were

i nappropriate....” Another victim 1Lt VC, sunms up the
situation best. When asked about appellant’s remarks to her,
she responded: “I don't think it would be appropriate for
anyone to ask those type of questions, if you' re in the Ar
Force or not.” Taking the evidence in the light nost favorable
to the prosecution, | have no trouble finding that the triers of

fact in this case could have found all the essential elenents of

occasi ons fromon or about 12 February 1996 to on or about 29 March 1996,
wrongful |y and di shonorably persistently direct conments and questions of a

personal or sexual nature to Captain [LK], to wit: “I’mcom ng over tonight,”
“What kind of nan are you attracted to?,” “Are you dating anyone?,” “You | ook
fit,” “Wuld you like to go sight-seeing?,” and “You don’'t need to work out

because you |l ook fine,” or words to that effect, that, under the
ci rcunst ances, these comments and questions constituted conduct unbeconi ng an
of ficer and gentleman.”

“Specification 1, Additional Charge: In that CAPTAIN M CHAEL C. BROWN
United States Air Force, 42d Medi cal Qperations Squadron, Maxwell Air Force
Base, Al abama, a married man, did, at or near Maxwell Air Force Base,

Al abama, on divers occasions fromon or about 1 June 1995 to on or about 29
March 1996, wongfully and di shonorably persistently direct conrents and
guestions of a personal or sexual nature to Captain [TT], a marri ed wonan not
his wife, to wit: “Have you ever had an affair?,” “You look like a size 4,”
“You have a very good shape and | ook very good for your age,” “Do you wear a
one piece or two piece swmsuit?,” “l bet you wear a two piece [swinsuit],”
“A patient told me I look good in nmy pants,” “Are you happily married,” “Do
you get along with your husband,” “Wuld you like to go out for lunch?,”
“Wuld you like to come over to ny house?,” and “Do wonmen nasturbate?,” or
words to that effect, that, under the circunmstances, these comments and
guestions constituted conduct unbecom ng an of ficer and gentleman.”

8
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the crime beyond a reasonabl e doubt. Accordingly, | would

affirmthe findings and sentence.
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BAKER, Judge (concurring in part and dissenting in part):

| concur with the majority's handling of Issues |I and
1. Onlssue Ill, | agree with the majority that this is a
cl ose case whose resol ution revol ves around the application

of Jackson v. Virginia, 443 U S. 307 (1979), to specific

facts. However, | disagree with the majority opinion’s
concl usion and, therefore, dissent on Issue Ill. For the
reasons that follow, | would affirmthe court below wth
respect to the charges of verbal harassnent, as well as

t hose invol ving physical contact.

The Governnent has charged appel |l ant with conduct
unbecom ng an officer based on persistent verbal conments
in violation of Air Force policy on sexual harassnent. As
aresult, the mgjority’s analysis rightly hinges on whet her
or not appellant was on notice that his verbal conduct was
unwel cone. Air Force policy defines sexual harassnment as

[a] formof sex discrimnation that involves

unwel coned sexual advances, requests for sexual

favors, and other verbal or physical conduct of a
sexual nature when

* * %

e Such conduct has the purpose or effect of
unreasonably interfering with an individual’s
wor k performance or creates an intimdating,
hostile, or offensive work environment.

AFP 36-2705 at 29 (28 February 1995). The policy directive
al so states: “Sexual harassnment isn’t about sex or healthy

personal relationships. It is an expression of power by
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one individual over another that can be personally
devastating to the recipient and others.” 1d. at 19.
Havi ng been placed on notice by Air Force policy as to what
behavi or was expected, was appellant on notice that his
ver bal and physical contact with 1Lt VC, Capt LK, and Capt
TT was unwel conme?

| agree with the Chief Judge. 1In certain
ci rcunstances, a relationship my be of a nature that a
coment or touching should be presuned to be unwel cone and
contrary to service custom even where the recipient is
silent.EI This is particularly likely to be the case where
there is a difference in pay-grade between the recipient
and protagoni st of an unwel cone conmuni cati on, or where
there is a supervisory relationship between the two. 1Lt
VC s testinmony illustrates why recipients of unwel cone
remar ks may not overtly manifest their disapproval. Asked
whet her she had told anybody about appellant’s touching
during the CPR course, 1Lt VC responded: “No, | didn't. |

was afraid to. | was new here. He was a captain; | was

! For all the reasons we have seen play out in this court-martial, the
panphl et al so exhorts: “To help conbat discrimnation and sexua
harassment in your work environnent, never ignore the problem speak up
and seek hel p.” AFP 36-2705 at 11. The panphlet al so contenpl ates any
nunber of resolutions short of court-martial. Certainly, a court-
martial is no substitute for good | eadership
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just a second lieutenant. | didn't see himany nore. |
had no nore contact with him That’s why.” Again, when
asked whet her she had ever conveyed to appellant her view
that his coments were unprofessional, 1Lt VC responded
“No, | didn"t. . . . | wanted — really, | didn't want to
get involved, and he was ny assistant supervisor, and |
didn't feel confortable reporting it.”

Capt TT's testinony provides simlar insight. Asked
how appel l ant’ s actions nmade her feel, Capt TT responded:
“Inferior. Likel was — | felt like |l was a little
i eutenant that was being touched by the captain that

shoul dn’t have been.” Wen asked why she did not say

anything until March of 1996, Capt TT responded: “I didn't
want to start a fuss. | was new there. | worked with al

men. | didn't want to be the new female comng in starting
a fuss. | didn't want ny husband to know because | thought

nmy husband m ght want to go confront him and do sonet hi ng
that he maybe shouldn’t.”

Not wi t hstanding the majority opinion s conclusion that
“the standard in the panphl et does not require a recipient
of sexual remarks to tell the speaker that the remarks were
unwel come,” _M at (32), | disagree with the opinion’s

concl usion that appellant was “never told the remarks were
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unwel cone” and, therefore, was not on notice the remarks
wer e unwelcone.EI

Appel I ant’ s addi tional conduct, and the reaction of
1Lt VC and Capts TT and LK to it should have fairly put
appel l ant on notice that his verbal conduct was unwel cone.
The Air Force panphlet, if not the general norns of
society, mlitary or civilian, should have already put
appel lant on notice that this particular conduct was w ong
and unbecom ng an officer.

Wth respect to 1Lt VC, the nmjority opinion states
that in response to appellant's verbal conmunication,

appel l ant "touched her hair and the top of her kneecap.

O her than noving away fromhis touch, she did not manifest

concern about his remarks or conduct.” _ M at (8)
(enmphasi s added). What this text and the record nake clear
is that 1Lt VC nade appellant aware that his remarks were

unwel cone. She noved away.EI Nowhere in the Air Force

2 The majority opinion concludes that “[t]he record is clear that none
of the nurses with whom appel |l ant conversed advised himthat his
remarks were not welcone. On the contrary, the record reflects that
his remarks usually produced a straightforward response or a response

in kind, but he was never told that the remarks were unwel comre.” M
at (31).

%1Lt VC's specific testimony was as follows: “Q And when you claim
Captain Brown touched your hair, did you nove your head away from him
so he couldn't do it any longer? A: | renenber doing that. | have a
tendency — | just don’t |ike people touching ny hair, and when someone
cones up to touch my hair, I — 1 know | nmove ny head because |’'ve done

that before. Q@ And when you claimCaptain Brown touched your knee,
you noved your knee away from his hand, correct? A Correct.”
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policy on sexual harassnment does it require the victimof
an offensive touch or word to specify in a given context
whi ch particul ar words or touchings were unwel cone. A
reasonabl e person woul d understand that noving away in
response to physical and/or verbal contact is a signal that
such contact is unwel cone.

The verbal charges pertaining to Capts TT and LK are
cl oser cases, in part, because officers of the sane grade
shoul d share fewer inhibitions about comunicating their
views to each other. Restated, a reasonable person m ght
well interpret silence differently when the person who is
silent is an officer on an equal footing rather than an
of ficer of subordinate grade. |In addition, when given an
apparent opening to communi cate her disapproval, Capt TT
did not do so, as when appellant nmade the swi nsuit conment
in front to Lt Col B

Nonet hel ess, applying the test for |egal sufficiency
expounded in Jackson, when viewed in a light nost favorable
to the Governnent, the evidence is such that a reasonabl e
factfinder could have found all of the essential elenents
of proof beyond a reasonable doubt, and in particular, that
appel l ant’ s conments were unwel cone and that he knew t hey
were. Mreover, the Jackson standard of reviewis

particul arly applicable where the deneanor of w tnesses is
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inportant in establishing credibility and critical
testinonial phrases nay be cryptic to the appell ate eye.
In response to appellant’s coment regardi ng how nice

| ooki ng she was, Capt TT responded, “1 wal ked himoff.

Just wal ked away.” (Enphasis added.) Again, Capt TT

stated, “The things that he said, | just — | didn't’ want
to make a scene. | didn't say anything. | usually just
wal ked himoff. . . . | didn't acknowl edge to himit was
okay. | think he knew | didn't like it. | — when | would

shrug ny shoul der away and get up and wal kK away from him

during a conversation, | think that was — | nmade ny point.’

(Enmphasi s added.)

Capt LK al so communi cated to appellant that his
remar ks and physical touching were unwel cone. When
appel lant said to Capt LK that he would cone over to her

house, she responded “Well, what is your wife's nanme

because | will call her and tell her where to pick up her

stray dog because | don’t pick up strays.” (Enphasis
added.) \When appell ant touched the back of his hand to

Capt LK s cheek, she immedi ately wal ked away and backed up

fromhim Only if we view appellant’s statenents as
i ndi vidual, isolated comrunications, without relation to
what has gone before or what cones after, can it be said

under Jackson that 1Lt VC, Capt TT, and Capt LK failed to
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signal to appellant that his comments were unwel cone. But
they were not isolated. A reasonable person, and a
reasonabl e factfinder, could conclude that they were
pervasive and they interfered with the work environnent of
1Lt VC and Capts TT and LK

Moreover, in the case of Capt TT, there was al so a
disparity in grade with appellant during rmuch of the time-
period in question. Capt TT was not pronoted to Captain
until March 1996. And as was nade cl ear when the
differences in instrunent counting nethodol ogy were
di scussed, appellant renmained Capt TT s assi stant
supervi sor throughout the events in question.

Rightly wary of crimnalizing the day-to-day fabric of
life, the majority describes the wi de range of conments
that are likely to be made between officers in the Ar
Force. The opinion illustrates this point with reference
to a wide range of contexts involving interaction between
officers. But the contexts are all social (casual
acquai nt ance through dating, courtship, and marriage),
where one m ght reasonably expect sone discussion of sex or
sexual innuendo. This is a case about whether comments
made in the workplace — an operating room-- as part of a
prof essional relationship involving two officers of junior

grade with whom appel | ant had a supervisory function, were
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unwel cone, and if they were unwel cone, whether appellant’s
actions amounted to conduct unbecom ng an officer.
Moreover, while the nmajority opinion cites to Air
Force restrictions on dating between officers to illustrate
the depth of relationships tolerated and accepted bet ween
officers of different grades, those sane regul ations al so
address nore broadly unprofessional relationships between
officers. The per se rule with respect to dating is
l[imted to the same chain of command; however, the
prohi bition on unprofessional relationships extends to al
personnel . AFl 36-2909 (1 May 1999), the successor to the

Instruction cited in United States v. Rogers, 54 M 244

(2001), states in paragraph 3.3:

Dating and C ose Friendships. Dating, courtship, and
cl ose friendshi ps between nmen and wonen are subject to
the sanme policy considerations as are other

rel ati onships. Like any personal rel ationship, they
beconme matters of official concern when they adversely

affect norale, discipline, unit cohesion, respect for
authority, or mssion acconplishnent. Menbers nust
recogni ze that these rel ati onshi ps can adversely
affect noral e and di scipline, even when the nenbers
are not in the same chain of command or unit. The
formati on of such rel ati onshi ps between superiors and
subordinates wthin the sanme chain of conmand or
supervision is prohibited[.]

Li ke foxhol e whispers, office banter is good for
noral e and unit cohesion. Likew se, hunor can serve to
pronote m ssion acconplishnment in the field, as well as in

the operating room However, sexual harassnent is not a
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conponent of esprit de corps or unit norale. Oficers
shoul d not confuse the two, particularly in the duty
setting and particularly where the officer is on notice
both as to expected behavior and that his remarks are

unwel cone.
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