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PER CURI AM
After the United States Navy-Marine Corps Court of Crim nal
Appeal s affirnmed the Appellant’s conviction and sentenceD(LMited

States v. Hurn, 52 MJ. 629 (NNM C. Cim App. 1999)), this

Court remanded the record for a factfinding hearing regarding the
prosecution’s reasons for exercising its perenptory challenge
agai nst the only non-Caucasian officer on the court-marti al

panel, Lieutenant Colonel (LtCol) Ayala. United States v. Hurn,

55 MJ. 446 (C.A A F. 2001). Having reviewed the record of the
factfinding hearing, we now affirm the decision bel ow

At trial, the trial counsel had responded to the defense’s
BatsonE]objection to the perenptory challenge by stating that he
exercised it “to protect the panel for quorum” 1d. at 448 B
The mlitary judge did not ask for an explanation why one of the
four Caucasian officers was not perenptorily challenged instead

of the one non-Caucasi an officer.

! Appel l ant was convicted of nultiple sexual offenses with a

child and | arceny of a notor vehicle, and sentenced to a
di shonor abl e di scharge, total forfeitures, confinenment for life,
and reduction to the | owest enlisted grade.

2 Batson v. Kentucky, 476 U.S. 79 (1986), prohibits perenptory
chal I enges based on race. This Court has adopted a per se
application of Batson, placing the burden on the chall engi ng
party, upon tinely objection, to provide a race-neutral

expl anation for the challenge. United States v. More, 28 MJ.
366, 368 (C.MA 1989). The proffered reason for the chall enge
may not be one “that iIs unreasonable, inplausible, or that

ot herwi se makes no sense.” United States v. Tulloch, 47 MJ.
283, 287 (C.A A F. 1997).

3 After challenges for cause, the panel consisted of five officer
and three enlisted nmenbers. By using a perenptory chall enge

agai nst an officer, the prosecution ensured that a perenptory
chal I enge of an enlisted nenber woul d not cause the panel to fal
bel ow the m ni mum one-third enlisted nmenbership.
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Over two-and-a-half years after the trial, while this case
was before the Court of Crimnal Appeals, the trial counsel
submtted an affidavit, stating that when he notified LtCol Ayala
of his selection for court-martial duty (in accordance with
R C. M 502(d)(5) discussion), LtCol Ayala expressed hope that he
woul d not be seated on the panel because he was extraordinarily
busy. However, at the court-martial, LtCol Ayala responded in
the negative when the mlitary judge asked if any nenber had a
personal or professional obligation that m ght cause the nenber
to be unable to devote full attention to the court-nmartial.

The trial counsel’s affidavit also stated that he had known
Lt Col Ayal a professionally for about two years, respected him
and considered himto be fair. The trial counsel “decided to do
hima favor and chal |l enge hi moff the panel so he could return to
his duties.” Hurn, 55 MJ. at 448. Finally, the trial counsel
stated that the mlitary judge cut off discussion before he had
an opportunity to fully explain his reasons for chall enging Lt Col
Ayala on the record. 1d. at 449.

This Court declined to resolve the Batson issue based on
trial counsel’s ex parte affidavit, for the foll ow ng reasons:
(1) the affidavit appeared to differ fromLtCol Ayala’ s response
tothe mlitary judge’'s inquiry, (2) the affidavit had not been
tested in an adversarial setting, (3) the defense counsel had not
had an opportunity to dispute the affidavit, and (4) there had
been no factual determnation by the mlitary judge that the
trial counsel’s explanation was credible and race neutral. Thus,
this Court ordered further inquiry into the reasons for the trial

counsel’s perenptory chall enge.
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At the factfinding hearing, the trial counsel was summobned
as a witness, as required by this Court’s mandate. At the
hearing, trial counsel testified consistently with the record of
trial and his earlier affidavit. He testified that when Lt Col
Ayal a expressed concern about his “pressing workl oad,” he “gave
hi mthe standard advice that [he] gave all prospective nenbers

for the panel, that the general nom nated him that he would have

to appear.” He inforned LtCol Ayala that he could informthe
court about his workload concerns, but that he was still required
to appear at the first day of trial. The trial counsel testified

that no other officer nmenber had expressed concerns to hi mabout
conflicting workload. He testified that LtCol Ayala s negative
response to the mlitary judge' s inquiry did not appear to be

i nconsistent with his own conversation with LtCol Ayala. To the
contrary, it was consistent with the trial counsel’s

under standing of LtCol Ayala: “that if he had to work here at a
court-martial for 10 hours and then go back to his office for
four or five hours, that’s what Lieutenant Col onel Ayala would
do.”

An affidavit from Col onel (then LtCol) Ayala was received in
evi dence w thout objection fromeither side. Colonel Ayala
expl ai ned his answer to the mlitary judge’s inquiry about
conflicting obligations as foll ows:

| do not renenber clearly the judge s questions and ny
responses during “voir dire,” but | renenber feeling by
then that although I had a lot on ny plate, the
Commandi ng General had selected me and in essence had

ordered ne to set aside those duties and do the court-
marti al .
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The mlitary judge nade detailed findings of fact and
conclusions of law. He specifically found that the trial
counsel’s explanation at trial, “although it was inconplete, is
not inconsistent with his fuller explanation at this hearing.”

He found the trial counsel to be “both credible and forthcom ng.”

The mlitary judge found Col onel Ayala' s affidavit
consistent with the trial counsel’s testinony. He “accept[ed] as
credi bl e” Col onel Ayala’s explanation for his response to the
mlitary judge' s inquiry regarding conflicting workloads. He
concl uded by fi nding:

| find that [the trial counsel], in deciding on whom he
woul d exercise his perenptory chall enge, focused first
on officers because of his concern regardi ng quorum
and then on Col onel Ayal a because of the previous
comuni cati on he had with Col onel Ayala regarding his
schedul e and desire not to be a nenber. | find this
expl anation to be race-neutral and specific,

reasonabl e, and pl ausi ble, given all the circunstances
of this case.

The mlitary judge's determ nation that the trial counsel’s
perenptory chall enge was race-neutral is entitled to “great
deference” and will not be overturned absent “clear error.”

United States v. Wllians, 44 MJ. 482, 485 (C A A F. 1996). W

hold that the mlitary judge' s ruling at the factfinding hearing
was not “clear error.” Accordingly, the decision of the United

St ates Navy-Marine Corps Court of Crimnal Appeals is affirned.
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CRAWFORD, Chi ef Judge (concurring in the result):

| concur in the result. This case is fact specific, thus
it is not inconsistent with our prior case |law and federal
practice, which provide that “in the event . . . post-trial

proof becones necessary to decide a Batson [v. Kentuckyq I ssue,

we [should] not rule out consideration of a clearly articul ated
affidavit.”8 Were there is no chal l enge to the reason given or
to the party's credibility, an affidavit,E]sidebar conference,EI
or in canera procedure may be sufficientE\M thout ordering a

heari ng pursuant to United States v. DuBay.EI

1476 U.S. 79 (1986).
2 United States v. Moore, 28 MJ. 366, 368 n. 7 (C.MA 1989).
3 United States v. Davis, 809 F.2d 1194, 1202 (6th Cir. 1987); see also United

States v. Cox, 23 MJ. 808, 811 (NMCt. Crim App. 1986)(prosecutor’s post-
trial affidavit nmet government’s burden under Batson v. Kentucky, 476 U S. 79
(1986)).

“ United States v. Ronero-Reyna, 867 F.2d 834 (5th Cir. 1989).

5> See, e.g., United States v. Tindle, 860 F.2d 125 (4th Cir. 1988).

617 CMA 147, 37 CMR 411 (1967).
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