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United States vs. Barner, No. 00-0431

Judge BAKER delivered the opinion of the Court.

A general court-martial conposed of officer and enlisted
menbers convicted appellant, contrary to his pleas, of violating
a |lawful general regulation (seven specifications), assault
consummat ed by a battery, adultery, indecent assault (four
specifications), and obstruction of justice (two
specifications), in violation of Articles 92, 128, and 134,
Uni form Code of MIlitary Justice, 10 USC 88 892, 928, and 934,
respectively. He was sentenced to a di shonorabl e di scharge,
confinement for 4 years, total forfeitures, and reduction to
grade E-1. The convening authority approved the sentence as
adj udged, and the court below affirmed in a short-form per
curi am deci si on.

We granted review on the follow ng i ssues, which rel ate

only to the obstruction of justice offenses: T

! The two specifications stated that appellant

did, at Fort Jackson, South Carolina, on or about 12 Apri
1996, wongfully endeavor to alter the testinobny of Private
Qulandus S. Green as a victimby naking conments designed to
i nfl uence and deter the reporting of a crine; and

did, at Fort Jackson, South Carolina, on or about 12 Apri
1996, wongfully endeavor to alter the testinobny of Private
Luciana M Mtchell as a witness by naking conmments designed to
i nfl uence and deter the reporting of a crine.
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WHETHER THE EVI DENCE | S LEGALLY SUFFI Cl ENT TO SUPPORT
A FINDING OF GU LTY OF SPECI FI CATIONS 4 AND 5 OF ADDI TI ONAL
CHARGE V (OBSTRUCTI ON OF JUSTI CE) .

WHETHER SPECI FI CATI ONS 4 AND 5 OF ADDI TI ONAL CHARGE

V MUST BE CONSCLI DATED AS ONE SPECI FI CATI ON BECAUSE
APPELLANT" S ALLEGED ACTS CONSTI TUTED ONE VI OLATION OF A

SI NGLE PROVI SION COF M LI TARY LAW PRCHI BI TI NG OBSTRUCTI ON OF
JUSTI CE; CONSOLI DATION |I'S CONSI STENT WTH TH S COURT" S
OPINION IN UNI TED STATES V. GUERRERO, 28 M) 223, (CMA

1989) .

For the reasons set forth, we resolve both issues adversely
to appellant and affirm

FACTUAL BACKGROUND

Appel l ant was the senior drill sergeant in the 2" platoon
of Al pha Conpany (A CO), 1° Battalion, 61°% Infantry Regi nent
(1/61) at Fort Jackson, South Carolina. Over the span of three
training cycles fromJuly 1995 until April 1996, appell ant
engaged in a variety of unlawful and inappropriate contact with
femal e trai nees under his supervision. a As a drill instructor,
he was precluded by regul ati ons from havi ng personal
relationships with the trainees. H's m sconduct went unreported

until a trainee cane forward and reported himto authorities.

2 pppel lant’ s conduct included consensual sexual intercourse with several of
the trai nees and assaults agai nst others by touching theminappropriately.
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Private (PVT) Qulandus Green was a trainee in the 1%
pl at oon of appellant’s conpany in March 1996. On the eveni ng of
April 11, 1996, after PVT Green concluded her Charge of Quarters
(CQ duties, appellant followed her into the femal e sl eeping
bay. He intentionally rubbed his hand across PVT Geen’s hair
and breast. Upset, PVT Geen rushed to the latrine, where she
told PVT Luciana Mtchell of appellant’s actions. PVI Geen
al so reported the incident to her nother that evening during a
tel ephone call. The next day, PVT G een and PVT Mtchel
reported the incident to their drill instructor, Sergeant First
Class (SFC) Randy Bel | .

SFC Bell testified that while he was discussing the
incident wwth the two Privates, appellant arrived, at which
poi nt Bell excused the Privates and sent themto the CQ | ounge.
He then i nforned appellant of the allegation made agai nst hi m by
Green and Mtchell. Upon hearing this, appellant asked Bell if
he could speak with the two Privates, and Bell reluctantly
allowed himto do so.

Green testified that when appellant net with her and
Mtchell in the | ounge, he apol ogi zed and inplored her “not to
tell.” He also suggested that by pursuing her report, she
woul d, in his words, be hel ping the “white man” who was “trying
to destroy him” Bell’s testinony, which is consistent with

Green’s, is that when he joined the neeting in the | ounge, he
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heard enough of the conversation to conclude that appellant “was
trying to change the story.” As for appellant’s references to

race, Bell characterized appellant’s statenents to Geen as “us
as blacks, had to stick together,” because “the white [dril
instructor] cadre were against the black cadre.” Shortly after
hearing this, Bell term nated the neeting between appell ant and
the two Privates and reported Green’s allegation to the first
sergeant of A CO

Green also testified that about “two to three days later,”
appel | ant approached her in the breezeway and continued his
efforts to di ssuade her from pursuing her allegation. PVT
Mtchell was apparently not present during this encounter. On
this occasion, Geen stated that, anong ot her things, appellant
told her, “1"Il do anything, if you don’'t tell.”

Mtchell testified to yet another encounter sone tine after
the neeting in the CQ | ounge wherein she and G een were call ed
to appellant’s office while they were on kitchen police duty.

In a further attenpt to di ssuade G een, appellant again raised

the specter of race by stating that “they wanted hi mout”

because “they didn’'t want any bl acks here.” According to
Mtchell, appellant then directed his attention to her and asked
if she would be willing to “wite a statenent agai nst Geen,”

and indicated he could get other soldiers to say that G een was

aliar.
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Appellant’s efforts were obviously unsuccessful and
resulted in the two obstruction offenses of which he stands
convi ct ed.

| SSUE |

Appel lant clains that the evidence is insufficient as a
matter of law. The nature of such a claimrequires us to
exam ne the record to determ ne “whether, after view ng the
evidence in the light nost favorable to the prosecution, any
rational trier of fact could have found the essential elenents

of the crine beyond a reasonabl e doubt.” Jackson v. Virginia,

443 U. S. 307, 319 (1979); United States v. Turner, 25 Ml 324

(CVA 1987). Further, in resolving questions of |egal
sufficiency, we are bound to draw every reasonabl e inference
fromthe evidence of record in favor of the prosecution. United

States v. Rogers, 54 Ml 244, 246 (2000); United States v.

Bl ocker, 32 M] 281, 284 (CMA 1991).

Par agraph 96b, Part |V, Manual for Courts-Martial, United
States (1995 ed.),EI ists the elenments of obstructing justice
under Article 134 as foll ows:

(1) That the accused wongfully did a certain act;

(2) That the accused did so in the case of a certain

per son agai nst whom t he accused had reason to believe
there were or would be crimnal proceedi ngs pendi ng;

3 This Manual provision is identical to the one in effect today.
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(3) That the act was done with the intent to influence,
i npede, or otherw se obstruct the due adm nistration of
justice; and

(4) That, under the circunstances, the conduct of the
accused was to the prejudice of good order and
discipline in the armed forces or was of a nature to
bring discredit upon the arned forces.

Appel lant’s claimis that the evidence is insufficient as to al

of the elenents of both offenses.

Appellant relies on United States v. Asfeld, 30 MJ] 917

(ACVR 1990), and to a |l esser extent, United States v. Gay, 28

M) 858 (ACMR 1989), to support his contention that his
statenents were not wongful because they were no nore than an
attenpt to conceal his m sconduct by |imting other people’s
knowl edge of his illicit activities, and he did not request an
affirmative act by the Privates, which would anmount to an
interference with or obstruction of the due adm nistration of
justice. He further argues that his conduct could only have
been intended to forestall or preclude discovery of his offense,
and since no official authority had taken an official act or
initiated an inquiry, investigation, or other crimnal
proceedi ng agai nst appellant, he could not have attenpted to
interfere, inpede, or obstruct the due adm nistration of
justice.

In Asfeld, the appellant stood convicted of calling the

prosecutrix and uttering indecencies over the tel ephone. During
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the conversation in which the indecent |anguage was

communi cated, the prosecutrix apparently recogni zed appellant’s
voi ce and threatened to report him Appellant inmmediately said,
“Don’t report ne.” This statenent forned the basis for the
appel lant’ s conviction of obstruction of justice. The Arny
Court found that the prosecutrix had no duty to report and

obvi ously had not reported the offense, since the all eged
obstruction had occurred contenporaneously with the

communi cation of the indecent |anguage. It also found that the
appel | ant had prom sed no unlawful inducenent. The court then
made two significant holdings. First, it held that the
appellant’s statenent, “Don’t report nme,” did “not request an
affirmative act by the prosecutrix which would anmount to an
interference with or obstruction of the due adm nistration of
justice” and, thus, was not wongful. 30 M at 928. Secondly,
it held that the “appellant’s . . . conduct was intended only to
forestall or preclude discovery of his offense, an intent which
does not anount to an attenpt to interfere, inpede, or obstruct
the ‘due adm nistration’ of justice.” Id.

In Gay, the appellant pled guilty to obstructing justice
by advi si ng one paranour “that she was not to discuss the
coupl e’ s sexual relationship with anyone or they would both get
into trouble.” 28 MJ] at 860. 1In setting aside the finding of

guilty, that court held the statenent was “no nore than an
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attenpt to conceal his m sconduct by |imting other people’s
know edge of his illicit activities.” 1d. at 861. W need not
address the correctness of the Army Court’s holdings in these
cases because we hold that appellant’s case is readily

di stingui shable fromthem

On the issue of wongful ness, both G een and M tchel
testified that just prior to their first neeting with appell ant
in the |l ounge, they had reported the assault against Geen to
SFC Bell. Furthernore, Bell’s testinony was that inmediately
following the trainees’ report of the allegation to him he
i nfornmed appellant of the Privates’ accusations.
Notwi t hst andi ng this, appellant proceeded to neet with the
trainees to dissuade G een from pursuing her conplaint. The
testinmony of the three witnesses does not indicate that
appel l ant denied the allegation, nor does it indicate he sought
to prevent Green frompursuing a false report against him
| nst ead, appellant offered his apol ogi es and then sought to
di ssuade her from pursuing the conplaint.

One coul d reasonably conclude fromthe testinony that
appel l ant realized he had commtted an of fense agai nst G een,
knew she had already reported it to soneone of authority, and
wanted to prevent her fromfurther reporting what she had j ust
told Bell. Acceding to appellant’s request would at the very

| east have required her to disclaimor recant her report to
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Bell. Thus, contrary to appellant’s claimbefore this Court,
the record contains evidence that rather than nerely inploring
Green not to tell, appellant’s efforts were designed to have
Green assert that her previous conplaint to Bell was false. O
course, appellant knew this not to be the case.

Appel l ant’ s suggestion to Green that she should forgo
reporting his crimnal assault upon her for reasons related to
race is also probative on the el enent of wongful ness, as well
as the el enent of conduct prejudicial to good order and
discipline. Geen’s testinony concerning appellant’s statenents
to her was as foll ows:

He was begging ne not to — you know, not to tell,
because he was telling nme, the white nan don’t want to
see himget nowhere [sic], they want to see him go
down; a black man had never cane here and did — got as
much rank as he got, they're trying to destroy him
“Don’t do this to ne.” You know, he was trying to
make it |ike sonmething racial.

Based on this testinmony, mlitary court nenbers could have
concluded that an attenpt on the part of a senior dril
instructor to get the trainees to change their story through

such an appeal was not only wongful, but in the context of a

basi c training environnment, prejudicial to good order and
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di sci pli ne.
Appellant’s claimthat his conduct was not w ongful because

he did not threaten or bribe the trainees is equally untenable.

Appel lant’ s statenent to Green in the breezeway that “1’Il do
anything if you don't tell,” suggests that appellant was wlling
to use his position as a senior drill instructor to see that
Green received preferential treatnment. Inplicit in this
statenent by a drill instructor is the converse—that refusal to

accede to his desire mght invite nore severe treatnent than
others m ght receive. Neither scenario was consistent with the
duties of a senior drill instructor, and nenbers could have so
f ound.

Wth regard to Mtchell, appellant’s request to her during
the neeting in his office to “wite a statenent agai nst G een”
was nmade with the know edge that Mtchell had acconpani ed G een
during her initial report to Bell, and that she presumably
supported G een’'s corrplaint.EI Hi s further suggestion to her that
he could get “other statenents from sol diers saying that G een
was a liar” suggests that he wanted Mtchell to paint Green as a
liar, and that he could assist her in so doing. However, as
previ ously noted, appellant knew G een’s allegation was true.

As indicated in the el enments set out in paragraph 96b, the

“n fact, at this point, Mtchell had apparently already witten a statenent
supporting Green’s allegation.
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Manual requires a wongful act, that is, one done w thout |egal

justification or with sone sinister purpose. See United States

v. Jensen, 25 M} 284, 288 (CMA 1987). Appellant has advanced no
theory that would legally justify his statenents to the trainees
under the circunstances divined fromthe record. To the
contrary, this record contains clear evidence that appellant’s
actions sufficiently qualify as wongful conduct.

Simlarly, there is sufficient evidence of record to permt
a rational factfinder to conclude beyond a reasonabl e doubt that
appel l ant believed Geen' s report to Bell would result in
crimnal investigation or proceedings, and that his actions
evinced an intent to influence, inpede, or otherw se obstruct
the due adm nistration of justice. After his conversation with
SFC Bell, it would have been clear to appellant that G een and
Mtchell were pursuing a conplaint against him Bell testified
that he told appellant the trainees had “accused [hin] of
sonmet hing very serious and that they want[ed] to file a report.”
We have held that obstructing justice can occur where the
appel l ant “believed that sonme | aw enforcenent official of the
mlitary . . . would be investigating his actions.” United

States v. Finsel, 36 Ml 441, 444 (CMVA 1992).

Appel I ant, nore than anyone, knew the crim nal nature of
his of fense against Geen. Unlike the situation encountered in

Asfel d, appellant’s offense had al ready been reported. Fromthe
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perspective of the trainees, by reporting the offense to SFC
Bel |, they had begun the process of vindicating the interests of
the victim PVT Geen. SFC Bell had taken action expressing
official interest by confirmng the serious nature of the
all egation. He had also indicated to the two trainees that they
coul d expect to be required to execute sworn statenents that, in
his words, could “be used in a court of law”

While SFC Bell’s testinmony does not expressly state what
duty to report such an offense he may have had, it does relate
t he consi derable instruction he and other drill instructors
recei ved regardi ng personal relationships with trainees. He
understood that “[a]ny relationship that’s not professional is
consi dered i nproper association.” Mreover, he described his
mlitary specialty as “legal specialist.” This suggests that he
m ght have been nore aware than nost that a crimnal offense was
being reported to him Furthernore, Prosecution Exhibit (PE) 2
is a Fort Jackson regulation entitled “PRCH Bl TED PRACTI CES AND
| LLEGAL AND UNPROFESSI ONAL ASSOCI ATI ONS,” and pertains to
conduct between drill instructors and “soldiers-in-training.”
The regul ation expressly indicates that it is punitive in nature
and specifically proscribes “[t]ouching of a sexual nature,

.caressing, . . .[and] sexual fondling” of soldiers-in-training.

PE 2 at 6.
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Based on this record, reasonable mlitary court nenbers could
have determ ned that having received the conplaint of a crimnal
assault upon one of his trainees, Bell had a duty to pursue the
conplaint on her behalf. |Indeed, Bell testified that after
term nating the neeting between appellant and the trainees in
the I ounge, he in fact reported the incident to the first
sergeant. In light of the foregoing, we are satisfied that
there is sufficient evidence of record fromwhich rational
factfinders could conclude guilt beyond reasonabl e doubt on the
essential elenments of both obstruction of justice offenses.
| SSUE | |

Appel I ant contends that the two obstructing justice
specifications stemfroma single act of conmmunication nade to
the two Privates at the same tinme and place, i.e., the CQ

| ounge. Relying on United States v. GQuerrero, 28 M} 223 (1989),

he argues that consolidation is required because only one
of fense rather than two occurred.

In Guerrero, after intentionally driving his car into a
crowd of people and injuring several of them the appell ant
drove away fromthe scene w thout stopping, rendering
assi stance, or making his identity known. After |eaving the
scene, he stopped the car and told the other two occupants in
the car that they should lie to the mlitary police and say that

the car had been stolen. Appellant was convicted of two
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specifications of obstructing justice, one for each occupant of
the car. The factual findings of the court bel ow denonstrated
that both specifications resulted froma single act of

comuni cation by the appellant at the sane tine and place to
both potential w tnesses. W reasoned that the overriding
concern of the obstructing justice provision in paragraph 96(b)
of the Manual is the protection of the adm nistration of justice
inthe mlitary justice system and not the protection of
potential w tnesses at courts-martial or other mlitary
investigations. 1d. at 227. Accordingly, we held that under
such circunstances, only one of fense had occurred and ordered
consolidation of the two specifications into one. |Id.

W note that the trial testinmony of G een and Mtchell does
not establish with absolute clarity the timng of the two
encounters appellant had with themfollowing the neeting in the
CQ Il ounge. Both witnesses testified the neeting in the CQ
| ounge occurred on April 12. Geen testified that the neeting
in the “breezeway” occurred less than two to three days |ater
because “they took [appellant] off - - they took himaway from
1/61.” Mtchell testified that after she and G een nmet wth SFC
Bel |, appellant had contact with her “two, maybe three tines.”
This woul d include the neeting she testified to that occurred in
appellant’s office, which also had to have been before appel |l ant

was renoved from 1/61.
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Bot h specifications of obstructing justice alleged that the
of fenses occurred “on or about 12 April 1996.” Wen the
Government pl eads an offense “on or about,” it is “not required
to prove the exact date, if a date reasonably near is

established.” United States v. Hunt, 37 M} 344, 347 (CMA 1993).

Here, the nenbers were free to conclude that the of fenses

occurred between April 12 and two to three days |later, when

“they took [appellant] away from 1/61.” Mbreover, appell ant
woul d be required to show how, if at all, he was prejudiced by
this variance. W note the record contains a bill of

particulars in which trial defense counsel requests specificity
on a nunber of the charges. However, neither of the obstruction
specifications is included in the bill. Since counsel did not
raise the issue of variance at trial, it is apparent the defense
was not msled by this variance. Therefore, we hold the record
supports a finding by a rational trier of fact that the offenses
occurred “on or about” April 12, 1996.

Appel lant also failed to nove to consolidate the
specifications for findings purposes. The only colloquy on the
i ssue of consolidation took place after the nmenbers had returned
findings of guilt in the case. The mlitary judge asked both
sides if they had famliarized thenselves with Guerrero. Then

bot h counsel agreed on the record with the mlitary judge that
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the two obstructions woul d be considered as one offense for
sent enci ng.

Appel I ant now asserts that we should consolidate these two
of fenses for findings. However, such clains are forfeited by
failure to make a tinely notion to dismss, unless they rise to

the level of plain error. United States v. Heryford, 52 Ml 265,

266 (2000). Appellant has the burden of persuading us that

there was plain error. United States v. Powell, 49 Ml 460, 464-

65 (1998). We need not venture far into the analysis since we
conclude that the mlitary judge did not err by failing to
consolidate the two of fenses for findings purposes.

Appel I ant may show plain error and overcone forfeiture by
showi ng that the specifications are facially duplicative. 1d.
at 266. \Wiether specifications are facially duplicative is
determ ned by review ng the | anguage of the specifications and

the “facts apparent on the face of the record.” 1d. (citing

United States v. Lloyd, 46 MJ 19, 24 (1997); United States v.

Harwood, 46 Ml 26, 28-29 (1997)).

As di scussed above, each specification alleged an endeavor
against a different individual “on or about 12 April 1996.~
Wil e appellant attenpts to confine the scope of the issue to
only that which occurred in the CQ | ounge, the facts apparent on
the face of this record indicate there were at |east three

separate and distinct instances where appellant nmet with one or
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both of them and endeavored to di ssuade them from pursuing the
conplaint. Significantly, Mtchell testified that during the
nmeeting in appellant’s office, appellant’s statenments to G een
were consistent with his statenents earlier in the CQ | ounge.
However, her testinony that he asked her to “wite a statenent
agai nst Green” was qualitatively different fromthe statenents
directed at Green. Thus, in the context of the neeting in the
office, while appellant’s statenments were i ndeed nade at the
sane tinme and place, they were distinctively different
statenents designed to thwart the admi nistration of justice in

distinctively different ways. See United States v. Nebl ock, 45

M) 191, 197 (1996). Consequently, Querrero is factually
distinct fromappellant’s case, and consolidation is not
required. The appellant, having failed to carry his threshold
burden of establishing error, there is no plain error and we
hold that the two convictions may stand.EI

The decision of the United States Army Court of Crim nal

Appeal s is affirnmed.

5 Having found no error, we need not address Senior Judge Sullivan's attenpt
to revisit Powell.
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SULLI VAN, Seni or Judge (concurring):
| concur with the majority opinion on its overall |egal
analysis and wite only to disassociate nyself fromits citation

to United States v. Powell, 49 M} 460 (1998). In Powell, the

plain error rule is defined as foll ows:

Under a plain error analysis, appellant
had the burden of persuading the court
bel ow that there was plain error. Only
after appellant net his burden of
persuasion did the burden shift to the
Governnent to show that the error was not

prejudicial . [9

"1t is significant that the majority opinion onts any

di scussion of this “burden shifting” aspect of the plain error
rule delineated in Powell. Even though as recently as Septenber
19, 2001, at the 2001 Wlliam$S. Fulton, Jr., Appellate Mlitary
Judges’ Conference and Training Sem nar in Washington, D.C,
Powell, with its unusual shifting of burden to the Governnent to
show prejudice, was cited as one of the |eading cases of the
plain error doctrine (see conference handout materials, Standard
of Review at 15).

One is remnded of a simlar incident of omssion in the
Sherl ock Hol nes story of “Silver Blaze,” where a | ocal police
i nspector was trying to get Sherlock Hol nes’s view of the
evi dence at the scene of a | arceny:

“I's there any other point to which you
wi sh to draw ny attention?”

[ Hol mes replied] “To the curious incident
of the dog in the night-tine.”

[ Police Inspector] “The dog did nothing in
the night-tinme.”

“That was the curious incident,” renmarked
Sher | ock Hol nes.

Dani el Stashower, Teller of Tales - The Life of Arthur Conan
Doyl e 131-32 (1999).




United States v. Barner, No. 00-0431/ AR

Id. at 464-65 (enphasis added).

This rule of Powell is flawed, as | explained in United

States v. Wlson, 54 MJ 57, 60 (2000) (Sullivan, J., concurring

in part and dissenting in part). There should be no burden on
the Governnent in plain error cases to show that the error was
harm ess in view of the outcone of the case. That teaching in
Powel | shoul d be expressly overrul ed because it established the
nost |iberal plain-error rule in our country, although, since
then our Court has apparently noved away fromthis unacceptable

portion of Powell, sub silentio. United States v. Tanksl ey, 54

M) 169, 173 (2000). See United States v. Kho, 54 M] 63, 65

(2000) (Sullivan, J., concurring).
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