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Judge G ERKE delivered the opinion of the Court.

A general court-martial conposed of officer nenbers
convi cted appel l ant, pursuant to his pleas, of destroying
government property, wongful use of controlled substances (2
specifications), larceny of mlitary property (3 specifications),
and conduct unbecom ng an officer by wongfully injecting hinself
with a controll ed substance while on duty and in uniform in
violation of Articles 108, 112a, 121, and 133, Uniform Code of
MIlitary Justice, 10 USC 8§ 908, 912a, 921, and 933,
respectively. The adjudged and approved sentence provides for a
di sm ssal, confinenent for 90 days, and forfeiture of $215.00 pay
per month for 3 nonths. The Court of Crimnal Appeals affirned
the findings and sentence. 52 M} 758.

This Court granted review of the foll ow ng issue:

VWHETHER THE M LI TARY JUDGE ERRED BY NOT | NSTRUCTI NG THE

MEMBERS ON THE LOSS OF RETI REMENT BENEFI TS THAT COULD RESULT

FROM A PUNI TI VE DI SCHARGE VWHEN TRI AL DEFENSE COUNSEL

REQUESTED SUCH AN | NSTRUCTI ON

For the reasons set out below, we affirm

Factual Background

The court bel ow summari zed the facts underlying appellant’s
conviction as foll ows:

The appellant was a nurse in the Intensive Care Unit
(ICU) at the Eglin Air Force Base Hospital. Between 1
July 1997 and 3 August 1997, he took 111 tubexes
(vials) of Meperidine, 73 vials of Morphine, and one
vial of Versed, for his owm use. Al three of these
drugs are controll ed substances. He used the Morphine
and Meperidine to alleviate w thdrawal synptons caused
by his drug addiction. |In addition, the appellant

wi t hdrew portions of the contents of 22 vials of
Meperidine and 3 bottles of Mrphine. He replaced the
drugs with a sterile saline solution, thereby diluting
the drugs, then returned the vials and bottles to the
drug storage unit. On 3 August 1997, while at work in
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the ICU and in uniform the appellant injected hinself
wi th Versed.

Id. at 760-61.

Prior to entry of pleas, the defense requested the mlitary
judge to order a sanity board to determ ne whet her appellant was
conpetent to stand trial. During the hearing on the defense
request, the prosecution presented evidence that appellant had
been eval uated by a physical evaluation board, and the board had
recommended tenporary retirenment for disability, based on various
mental disorders. The mlitary judge ordered a sanity board,
whi ch found that appellant was nentally conpetent to stand trial.

During voir dire, trial counsel asked the nenbers if they
“woul d automatically rule a dism ssal out as part of a sentence
si nply because of the inpact it m ght have on the accused s
ability to obtain benefits.” Al nenbers responded in the
negati ve. Defense counsel asked no questions about the inpact of
a dism ssal on appellant’s retirenment benefits. After
chal | enges, the panel consisted of two colonels, two |ieutenant
col onels, two ngjors, and one captai n.

The prosecution case on sentencing focused on appellant’s
breach of trust, stealing drugs entrusted to him and diluting
drugs that could have been adm nistered to patients under his
care. The parties agreed there was no evidence that any patient
had been adm ni stered a diluted drug.

The defense sentencing case focused on appellant’s |ong and
honor abl e service, his many commendati ons, his efforts to
overconme his addiction and retain his nursing license, and the

econonmi c inpact of termnating his mlitary service. Wile
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guestioning appellant’s wife, the defense nmade reference to

appel lant’ s 15% years of service. H s service also was reflected
in docunents presented by the prosecution. However, neither

def ense counsel nor trial counsel presented any evidence to the
menbers regardi ng the physical eval uation board’ s recomrendati on
for tenporary disability retirenent.

Appel lant’s wife testified that appellant was addicted to
nmor phi ne, and he was renorseful, ashamed, and enbarrassed. She
testified that her earning potential was |limted, and the famly
woul d be financially devastated if appellant |eft the Air Force.
She testified that they had sold the famly car and their boat,
and they woul d be unable to keep up the paynents on the famly
home if appellant’s mlitary career was term nated.

Appel l ant made both oral and witten unsworn statenents. He
descri bed his drug addiction and w thdrawal synptons. He
described his participation in the Florida Intervention Project
for Nurses, which offers |licensed nurses an opportunity for
recovery fromdrug addiction, as well as an opportunity to retain
their nursing licenses. He expressed renorse and asked for an
opportunity to repay his famly and friends for their support and
to be “a good father, husband, son, and a nenber of the
comunity.”

During the hearing on sentencing instructions, defense
counsel requested “an instruction on retirenent benefits.”

Def ense counsel used the phrase “perilously close to retirenent,”

gquoting fromthis Court’s decision in United States v. G eaves,

46 M) 133, 139 (1997), and argued that “with 15% years, if he's

not di sm ssed and he can stay in service, he would |ikely reach
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retirement.” The mlitary judge opined that G eaves was

authority for not giving the requested instruction, and he

declined to give it. The references to Geaves indicate that

bot h def ense counsel and the mlitary judge were tal king about

retirement for length of service, not disability retirenment.

Def ense counsel did not request the mlitary judge to instruct

t he nenbers on the inpact of a dism ssal on appellant’s

opportunity to be placed on the tenporary disabled retired |ist.

During sentencing argunents, defense counsel argued that

“society will forgive soneone who uses drugs,” but will not

forgive a punitive discharge. He argued that “a punitive

di scharge carries with it an ineradicable stigma . . . that is

wi dely recogni zed by society.” Defense counsel argued that a

di sm ssal woul d cause appellant to “be branded on his forehead

for life.” Finally, defense counsel argued that a conbi nation of

punitive separation and confi nenent woul d | eave appel | ant wi t hout

“aleg to stand on,” and no chance for a future. Defense counsel

asked the court nenbers:
[1]f you are so inclined to send him-- to give hima
di sm ssal, then please -- please don’t pull himout of
his recovery program and fromhis wife, and fromhis
famly, too. Please do not send himto confinenment,
not just because of what it will do to him but for a
whol e host of reasons .

The mlitary judge instructed the nenbers as foll ows

regardi ng the inpact of a dismssal:
A dismissal is a punitive discharge. Qur society
commonly recogni zes the ineradicable stigm of a
punitive discharge, and a punitive discharge affects
the accused’s future with regard to | egal rights,
econoni ¢ opportunities, and social acceptability and
wi |l deny the accused ot her advantages which are

enj oyed by one whose di scharge indicates that he has
served honorably. The issue before you is not whether
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t he accused should renmain a nenber of the Air Force,
but whether he should be punitively separated fromthe
servi ce.

A sentence to a dism ssal of an officer is the general
equi val ent of a di shonorabl e di scharge for an airnan.

A di sm ssal should be reserved for those who, in the
opi nion of the court, should be separated under
condi ti ons of dishonor after conviction of serious

of fenses of a civil or mlitary nature warranti ng such
severe puni shnment. A person dism ssed fromthe arned
forces is denied substantially all veteran' s benefits.
You are not required to adjudge a discharge, but if you
do, you may only adjudge a di sm ssal.

After the mlitary judge conpleted his instructions, the
President of the court-martial asked:

If a dismssal is the only discharge option that is
af forded us, and a punitive--you ve already expl ai ned
the effects of a punitive dismssal. If we were to
determ ne that was not appropriate, what would be the
i mpact on Captain Boyd' s continued service? Wuld he
continue to serve in the Air Force, | guess, is the
guestion?

The mlitary judge conferred with appellant and counsel for both
si des, out of the presence of the nenbers, to determ ne howto
answer the question. Wth the express agreenment of both sides,
the mlitary judge gave the followi ng additional instruction:

You have a duty to determ ne an appropriate punishnment
for the accused in this case. That nmay include a
deci si on on whether to sentence the accused to be

di scharged punitively fromthe service. |[|f you
determ ne a punitive discharge is warranted in this
case, then the only punitive discharge this court may
adjudge is a dismssal. You are advised, however, that
a decision not to include a dismssal in your sentence
does not mean the accused woul d necessarily be retained
in the service. Such a decision would only reflect
your judgnment that he does not deserve a punitive

di scharge and the stigma that goes with it. Your

deci sion regarding a punitive discharge is but one part
of the process of determ ning an appropriate

puni shment, and it nust not be viewed nerely as a
decision to retain or separate the accused fromthe
servi ce.
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The nenbers had no further questions. After deliberating for
slightly over 2 hours, the nenbers inposed a sentence that
i ncluded a dism ssal.

Di scussi on

Appel I ant now asserts that the mlitary judge should have
instructed the nmenbers on the inpact of a dism ssal on his future
retirement benefits, including both retirenent for |ength of
service and tenporary disability retirement. The Governnent
argues that an instruction on retirenent for |length of service
was not required because appellant was not “perilously close” to
retirement. The Governnment al so argues that appellant waived any
i ssue regarding an instruction on disability retirenent because
he did not request such an instruction.

W reviewa mlitary judge’s decision whether to instruct on
a specific collateral consequence of a sentence for abuse of

di scretion. United States v. Perry, 48 M} 197, 199 (1998).

Retirenment for Length of Service

When an accused is eligible for retirenent, “[t]he potenti al
| oss of retirenent benefits [is] a proper matter for

consideration by factfinders[.]” United States v. Sunrall, 45 M

207, 209 (1996); see also United States v. Giffin, 25 M 423,

424-25 (CVA 1988) (no error for the mlitary judge to instruct,
pursuant to the request of an accused who was eligible for and
had applied for retirenent, on the inpact of a sentence on the

accused’'s retirenent benefits). 1In United States v. Becker, 46

M) 141, 144 (1997), we held that it was error for the mlitary
judge to exclude evidence of the inpact of a punitive discharge

on retirement benefits, because the accused was “literally
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knocking at retirenent’s door at the time of his court-martial,”

havi ng served for 19 years and 8% nonths. See al so G eaves,

supra (mlitary judge erred by not answering a court nenber’s
guestion about the inpact of a punitive discharge on retirenent
benefits, where accused was “perilously close to retirenent,”
with 19 years and 10 nont hs of service).

On the other hand, in United States v. Henderson, 29 M} 221,

233 (CVA 1989), this Court held that a mlitary judge did not
abuse his discretion by refusing to instruct on the inpact of a
punitive discharge on retirenment benefits, where the accused was
3 years fromretirenment and woul d have been required to reenli st
to be retirenent eligible. Qur Court took cogni zance of

Henderson in Greaves and Becker, and we distinguished it in both

cases but did not expressly overrule it. 46 M at 138, 143. The
guesti on whet her G eaves and Becker overrul ed or nodified
Henderson is still open.

Most recently, in United States v. Luster, 55 MJ 67 (2001),

we held that a mlitary judge erred when she excl uded evi dence of
the estimated retired pay of an accused with 18 years and 3
nmont hs of service. W noted that the probability of retirenent
was not renpote, and the expected financial |oss was substantial.
We al so noted that, when the defense puts retirenent benefits in

i ssue, the prosecution may present evidence to rebut the

i kelihood that the accused will reach retirenment eligibility.
Id. at 71.

Consi stent with our holdings in Sunrall, G eaves, Becker
and Luster, we will require mlitary judges in all cases tried

after the date of this opinion to instruct on the inpact of a
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punitive discharge on retirenment benefits, if there is an

evidentiary predicate for the instruction and a party requests
it.":I We expect that mlitary judges will be liberal in granting
requests for such an instruction. They may deny a request for
such an instruction only in cases where there is no evidentiary
predicate for it or the possibility of retirenent is so renote as
to make it irrelevant to determ ning an appropriate sentence.
The instruction should be appropriately tailored to the facts of
the case with the assistance of counsel, and it should include
| anguage substantially as foll ows:
In addition, a punitive discharge term nates the
accused’s mlitary status and the benefits that fl ow
fromthat status, including the possibility of becom ng
a mlitary retiree and receiving retired pay and
benefits.
MIlitary Judges’ Benchbook at 97 (Departnent of the Arny Panphl et
27-9 (April 1, 2001)).

We need not deci de, however, whether this appellant’s 15%
years of service was a sufficient evidentiary predicate to
entitle himto an instruction on retirenent benefits, because we
are satisfied that even if there was error in denying the request
for such an instruction, it was harm ess. The evidentiary
predi cate for an instruction on retirenent benefits was m ni nal.
Appel | ant tendered no evi dence pertaining to the projected val ue
of his retirenment for service. Appellant did not nmention his
hopes for retirenent in his two unsworn statenents. Neither

appel l ant nor his defense counsel asked the court nenbers to save

* O course, an instruction on potential retirenment benefits may also entitle
the prosecution to an instruction on the |Iegal and factual obstacles to
retirement faced by a particul ar accused.
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appellant’s retirement. The court nenbers asked no questions

about retirement benefits. Defense counsel nade no nention of
retirement benefits until the sentencing hearing was conpl eted
and the parties were reviewing the mlitary judge's proposed

i nstructions.

The focus of the defense sentencing case was on preserving
appellant’s ability to continue with his drug rehabilitation
program retaining his ability to practice his profession, and
restoring his ability to be a worthy menber of the conmunity.
The focus was not on preserving the possibility of mlitary
retirement in 5 years. The defense enphasi zed the present, not
the future. Accordingly, we conclude that any failure to
i nstruct the menbers about the inpact of a dism ssal on future
retirement benefits did not have a substantial influence on the

sentence. Kotteakos v. United States, 328 U S. 750, 765 (1946).

Tenporary Disability Retirenent

In United States v. Stevenson, 53 MJ 257, 258-59 (2000),

this Court explained the nature of tenporary disability
retirement as foll ows:

| f a servicenmenber while on active duty becones
di sabl ed, the Service Secretary may retire the nenber
wi th pay, subject to detailed statutory and regul atory
procedures. These procedures provide two basic types
of disability retirement--permanent and tenporary.
Wen there is a determnation that a disability is
“permanent . . . and stable,” the Service Secretary may
retire the nenber with pay. 10 USC § 1201.
| f, however, the disability “may be of a permanent
nature,” but the circunstances do not permt a final
determ nation that the condition is, in fact,
“permanent . . . and stable,” the Secretary is required
to place the nmenber on the “tenporary disability
retired list [TDRL], with retired pay.” 10 USC § 1202.

Wiile on the TDRL, a menber is required to submt
to periodic physical exam nations to “determ ne whet her

10
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there has been a change in the disability for which he
was tenporarily retired.” Failure to submt to such a
periodic exam nation may |lead to term nation of retired
pay. 10 USC § 1210(a).

When a periodic examnation |eads to a
determ nation that the nenber is “physically fit” to
performhis or her duties, there are a nunber of
options. The nenber may be returned to active duty
with his or her consent, retired if otherwise eligible
for retirenent, discharged, or transferred to the
i nactive reserves. |f the nenber does not consent to a
proposed return to active duty, “his status on the
tenporary disability retired list and his disability
retired pay shall be term nated as soon as practicable
and the nenber shall be discharged.” 10 USC § 1211(c).

| f a menber remains on the TDRL for 5 years, the
Secretary is required to nake a final determ nation
If there is a determination that the disability “stil
exists,” it is considered at that point to be
"permanent . . . and stable,” and the nenber is
retired. 10 USC § 1210. If the menber is determ ned
to be fit for duty, the service has the sane options as
when such a determination is the result of a periodic
exam nation; return to active duty with consent,
retirement if otherw se eligible, discharge, or
transfer to the inactive reserves.

Because the defense did not request an instruction on the
i mpact of a punitive discharge on tenporary disability

retirement, we will grant relief only if the mlitary judge s

failure to instruct sua sponte was plain error. See United

States v. Gier, 53 MJ] 30, 34 (2000), citing United States v.

Cooper, 51 M) 247, 252 (1999), and United States v. Powell, 49 M

460, 463 (1998).

In this case, there was no factual predicate for an
instruction on tenporary disability retirenment. For reasons not
di scl osed on the record, the defense did not present any evidence
to the nmenbers reflecting appellant’s eligibility for disability
retirement. The only evidence in the record was presented by the

prosecution during a hearing before the mlitary judge on the

11
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guesti on whet her appellant was conpetent to stand trial. That
evi dence was not presented to the nenbers by either side. W
hold that there was no error at all, much |ess plain error.
Deci si on
The decision of the United States Air Force Court of

Crim nal Appeals is affirned.

12
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SULLI VAN, Judge (concurring):

| agree. In ny view, this opinion accurately reflects the

present state of the law as stated in United States v. Luster,

55 MJ 67 (2001). The 5-year march fromUnited States v. Sunrall,

45 M) 207 (1996), to United States v. Luster, supra, has been a

st eady and proper advancenent of the law to insure fair treatnent

of the servicenenber in the sentencing process.
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