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Judge SULLI VAN del i vered the opinion of the Court.

During August and Cctober of 1997, appellant was tried by a
special court-martial conposed of officer and enlisted nenbers at
Fort Bragg, North Carolina. Contrary to his pleas, he was found
guilty of wongfully using cocai ne between May 30 and June 30,
1997, in violation of Article 112a, Uniform Code of Mlitary
Justice, 10 USC § 912a. He was sentenced to a bad-conduct
di scharge and reduction to the grade of private. The convening
authority approved this sentence on April 2, 1998, and the Court
of Crimnal Appeals affirnmed in an unpublished opinion on May 18,

1999.

On Septenber 5, 2000, this Court granted review on the

foll ow ng issue:

VWHETHER THE M LI TARY JUDGE' S ERRCRS | N

FAI LI NG TO G VE A CURATI VE | NSTRUCTI ON

FOLLON NG TRI AL COUNSEL’ S M SSTATEMENT OF

THE EVI DENCE AND COVPOUNDI NG THE ERROR

PREJUDI CED APPELLANT' S RIGHT TO A FAIR

TRI AL.
We hold that trial counsel’s erroneous argunment on the evidence
presented in this case and the mlitary judge s affirmation of
that argunment materially prejudiced appellant’s substanti al

rights. Article 59(a), UCMJ, 10 USC § 859(a).

Appel I ant was charged with wongfully using cocaine “at or

near Fort Bragg, North Carolina, between on or about 30 May 1997,



United States v. Ri verani eves, 00-0516/ AR

and on or about 30 June 1997.” The prosecution presented its
standard urinalysis case based on a positive urinalysis report,
expert testinony explaining it, and chain-of-custody evi dence.

See United States v. Mirphy, 23 MJI 310 (CVA 1987). The defense’s

theory was that appellant’s urine sanple was tanpered with or

adul terated after it was seized from him

As part of its case in chief, the prosecution called Mjor
Brian J. Lukey, U S. Arny, a board-certified toxicologist and
of ficer-in-charge of Tripler Forensic Toxicology Drug Testing
Laboratory in Hawaii. He testified on direct exam nation as

foll ows:

Q Could you explain for the pane
menbers how the use of cocaine is detected
in the human body?

A.  Yes. Wen cocaine enters the body,
whet her you inhale it, snoke it, you can
snort it, intravenously adm nister it or
even ingest it, it will enter into the

bl ood system The blood will nove it

t hrough the body to the brain, where it
exerts its pharmacol ogi cal effect, the

hi gh; but al so, the body recogni zes any
substance, |ike cocaine, as a foreign
substance and it tries to get rid of it.
One of the ways it gets rid of it is it
tries to make it nore water-soluble, so it
woul d attach a chemical noiety to it or
break it into conponents that we cal
“metabolites.” And, it’'s the netabolites
that go into the urine and elimnate it
fromthe body. And one particular
nmetabolite - it’s called “Benzoyl ecgoni ne”
or “BZE” - is the one that we particularly
| ook at for cocaine abuse.

Q Now, in your experience, can the
netabolite referred to as BZE be produced
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(Enphasi s

in any other - from any other substance,
but cocai ne?

A.  No.

Q Can the human body naturally make and
produce BZE?

A. It cannot.
Q If the human body consunes cocai ne,

can that body then produce the netabolite
BZE?

A. Yes.

Q Sois it true that a human body which
produces urine that contains the

nmet abol i te BZE has consunmed or ingested
sonehow cocai ne?

A. Yes.

Q \What types of tests are done on urine
to detect the netabolite BZE?

A. W actually do two different tests at

our |laboratory. W do a first test. |It’s
called a “Screening Test,” which is
i mmunol ogi cal based. It’s called “Kinetic

Interaction of Mcroparticles in
Sol ution.”

added.) He further stated:

Q You nentioned a fingerprint. |Is that
a fingerprint for the nmetabolite BZE?

A. That’'s correct.
Q Is there any way for the machine to
m st ake the BZE fingerprint with any other
nmet abolite fingerprint?
No.

A
Q So if your machine registers a

fingerprint for BZE, then there was BZE in
t he speci nen?

A. That's correct.
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. Can you state for the panel what the
cutoff level is, established by DoD, for
the GO/ MS test?

A.  Yes, it’s 100 nanograns per
milliliter.

(Enmphasi s added.)

On cross-exam nation, Major Lukey answered additional

guestions from defense counsel as follows:

Q Okay, sir. And, a question about the
BZE produced by cocaine - and | believe
there was a prior witness who briefly

di scussed this. You said that the body
processes that out. It comes out through
the urine. |It’s detected there.

A. Correct.

Q If - if there were cocai ne, basica
dunped into urine and shipped to your |
what happens there?

Y,
b

I
a

A. It all depends upon the Ph of the
urine itself. The nore basic the urine,

t he cocaine can actually go and form BZE
itself. So, you actually find BZE and,
actually, i1n this case, the urine was
fairly basic. It was - actually, T think
we - | don’t have ny chain - | had it on
the other chain of custody form- but, I
think it was 7 sonething, which, if
cocai ne was added to that urine, it could
form BZE.

Q Okay. So, that is possible, unlike
with say marijuana, whereas you can't - it
couldn’t be dropped into a urine specinen
and then it would just - it wouldn’t cone
up with anything?

A. That's correct.

(Enmphasi s added.)
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Trial counsel, in his rebuttal argunment on findings, stated:

M. President, nenbers of the panel, the
def ense was right about one thing, testing
procedures don’t prove the accused’ s

guilt. It was the accused s use of
cocaine that proves himguilty. It’s the
evi dence that proves himguilty. |It’s the

fact that he provided a urine sanple. The
urine sanple was tested. The testing was
positive. That proves himaguilty.

* * *

He had the control where he was in his own
room where he could control everything

wi t hout anyone conming in and he had the
latrine, a nere 10 to 15 feet away. The
bottomline is the sanple taken fromthe
accused was properly taken. It was his
urine. It showed BZE. BZE only appears
when you’ ve been using cocal ne. These
sinple facts --

ADC: Your Honor, that’'s not a fact.

Mi: That was the testinony of the expert.
Pl ease be seat ed.

(The assistant defense counsel did as
directed.)

(Enmphasi s added.)

RCM 919, Manual for Courts-Martial, United States (1995 ed.),

st at ed:

Rul e 919. Argunent by counsel on findings

(a) In general. After the closing of

evi dence, trial counsel shall be permtted
to open the argunment. The defense counsel
shall be permitted to reply. Trial
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counsel shall then be permitted to reply
in rebuttal.

(b) Contents. Argunents may properly

i ncl ude reasonabl e comnment on the evidence
in the case, including inferences to be
drawn therefrom 1n support of a party’s
theory of the case.

(Enmphasi s added). The Court of Crimnal Appeals held that trial
counsel’s argunent that the evidence presented in this case
showed “BZE only appears when you’ ve been using cocai ne” was a
m sstatenment. Unpub. op. at 2. W agree with the | ower

appel l ate court’s concl usi on.

RCM 919(c) further provides:

(c) Waiver of objection to inproper
argunent. Failure to object to I nproper
argunent before the mlitary judge begins
to instruct the nmenbers on findings shal
constitute wai ver of the objection.

Di scussi on

| f an objection that an argunent is
i nproper is sustained, the mlitary judge
shoul d i mredi ately instruct the nenbers
that the argunment was 1 nproper and that
they must disregard it. 1In extraordinary
cases inproper argunment nmay require a
mstrial. See RCM 915. The mlitary
j udge should be alert to inproper argunent
and take appropriate action when
necessary.

Here, the defense imedi ately objected to the prosecutor’s
m sstatenment of the evidence in his closing argunent. Instead of
sust ai ning that objection and instructing the nenbers to

di sregard the prosecutor’s msstatenent, the mlitary judge
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agreed with trial counsel’s reading of the record and

communi cated this belief to the menbers.

The remai ni ng question before us is whether appellant was
prejudiced by trial counsel’s erroneous argunent and the mlitary

j udge’ s conmpoundi ng of that error. In United States v. |glesias,

915 F.2d 1524, 1529 (11'" Gir. 1990), the Eleventh Circuit held
that an erroneous-m sstat enent - of - evi dence argunent by trial
counsel may be cured by an imrediate instruction fromthe trial
judge that the jury nenbers, not counsel, nust decide what

evidence was admtted in a case. However, in United States v.

Acht enberg, 459 F.2d 91, 98 (8'" Cir.), cert. denied, 409 U. S.

932 (1972), the Eighth Crcuit, in different circunmstances, found
prejudi ce despite a curative instruction that the nmenbers of the
jury “alone” were “judges of what the evidence” was. The

particul ar circunstances of each case are controlling.

In appellant’s case, there was no i mredi ate curative
instruction given by the trial judge as to the prosecutor’s
erroneous argunent, (R 220) nor a tinely one specifically
repudi ating his asserted view of the evidence in this case. (R
226). Moreover, this was a urinalysis case and the m sstat enent
pertained to a critical issue and its resolution based on

scientific principles. Cf. United States v. Mack, 33 MJ] 251 (CMVA

1991) (urinalysis conviction set aside because of inconsistent

scientific proof); United States v. Mirphy, supra at 312

(urinalysis conviction set aside for inadequate scientific



United States v. Ri verani eves, 00-0516/ AR

proof). Finally, the judge’'s coments effectively blunted
appel l ant’ s previously noted defense that his urine sanple had
been purposefully tanpered with after he submtted it to mlitary

authorities. See United States v. Lewis, 51 MJI 376 (1999). W

find material prejudice in these circunstances. Article 59(a).

The decision of the United States Arnmy Court of Crim nal
Appeal s is reversed and the findings of guilty and the sentence
are set aside. The record of trial is returned to the Judge

Advocat e Ceneral of the Arny. A rehearing nmay be ordered.
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