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Chi ef Judge CRAWFORD del i vered the opinion of the Court.
Pursuant to his pleas, appellant was found guilty of one
specification of commtting an i ndecent act upon a child;
contrary to his pleas, he was found guilty of forceful sodony
and anot her specification of commtting an indecent act upon the
same child, in violation of Articles 125 and 134, Uniform Code
of Mlitary Justice, 10 USC 88 925 and 934, respectively. The
conveni ng authority approved the sentence adjudged by the
mlitary judge of a dishonorable discharge, 15 years’
confinement (partially suspended), total forfeitures, and
reduction to the |l owest enlisted grade. The Court of Crim nal
Appeal s affirnmed the findings and sentence. 53 Ml 593 (2000).
We granted review of the follow ng issue:
VWHETHER THE LOANER COURT ERRED | N HOLDI NG THAT THE
SI XTH AMENDIVENT' S CONFRONTATI ON CLAUSE DOES NOT
APPLY TO THE PRESENTENCI NG PORTI ON OF A COURT-

MARTI AL, CONTRARY TO THI S COURT’ S DECI SI ON | N
UNI TED STATES V. GEORGE, 52 MJ 259 (2000).

We hold that the Sixth Amendnent’s Confrontati on Cl ause does not
apply to this presentencing portion of a non-capital court-
nartial.EI However, the Fifth Amendnment’s Due Process C ause does

apply there.

" See United States v. Morrow, 177 F.3d 272, 304 (5'" Cir. 1999); United States

v. Silverman, 976 F.2d 1502, 1511 (6'" Gir. 1992)(en banc), cert. deni ed, 507
U.S. 990 (1993); United States v. Wse, 976 F.2d 393, 401 and n.3 (8" Cir.
1992) (en banc), cert. denied, 507 U S. 989 (1993); United States v. Helton,
975 F.2d 430, 434 (7'" Gir. 1992); United States v. Beaulieu, 893 F.2d 1177,
1180 (10" Cir.), cert. denied, 497 U S 1038 (1990).
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FACTS
Prior to the presentation of evidence, the prosecutor
infornmed the judge that he intended on calling the victims
father, an active-duty Sergeant Major in the Army serving with
the Rapid Depl oynent Force, |located at Fort Stewart, Georgi a,
who had been present in Jacksonville the day before to testify
as an aggravation witness at sentencing. It was not until the
ni ght of February 16, 1998, that the victinis father was pl aced
on alert to be at the air field at mdnight on the night of
February 17 to deploy to the Mddle East at 6:00 a.m that
nor ni ng because of the crisis with Iraq. The prosecutor
proposed noving the trial to Fort Stewart, or taking his
testinony by deposition or by tel ephone. Defense counsel
obj ected that the deposition “would cause undue del ay” and the
t el ephone testinony would violate “the Sixth Amendnent right to
confront” the witness. But the defense offered to stipulate to
the testinony. The Governnent declined to stipulate to the
testinmony. The judge then proceeded to hear testinony. After
the victimtestified, the matter cane up again.
The judge st ated:

[Alny attenpt to nove either all of the court

personnel or counsel for each side for a

deposition would involve a major part of a work

day just in travel tine necessary, setup and the

actual testinony and, with a deploying unit and a

senior NCO | think that is sinply inpracticable.

As between the two nost feasible nethods, one
favored by each side, tel ephonic testinony, while
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it does not accord face-to-face confrontation, but
nei ther does a stipulation, and affords the
opportunity for full cross-exam nation and to

expl ore issues of opportunity that may be
suggested by direct exam nation, it appears to be
-- given that neither nmethod will show the

W t ness’ visual deneanor, to give a nore nearly
full rendition of the testinony than a witten
stipulation can in circunstances where the w tness
is pretty clearly unavailable and there is no

di spute as the underlying facts surrounding the
unavail ability.

The Governnent earlier announced it was fully prepared to
bear the cost of noving the proceedi ngs or conducting a
deposition at the other post and did not assert any reasons
ot her than those nentioned by the judge that precluded hearing
the testinony of the other witnesses the next day. There is
nothing in the record indicating why the interests of the other
W t nesses outwei ghed the inpact on the court-martial of a one-
day delay for such proceedi ngs or deposition.

The court below held “that the Confrontation C ause does
not apply to post-conviction, non-capital, presentence
proceedi ngs,” and thus, the Confrontation C ause does not
prohi bit taking testinony on the tel ephone. The Court of
Crim nal Appeals recognized that this Court has not previously
addressed this question. 53 Ml at 598.

DI SCUSSI ON
The federal, state, and mlitary crimnal |aw systens share

a nunber of traditional sentencing goals including

rehabilitation, specific deterrence, general deterrence,
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i ncapacitation, retribution, and restitution. See, e.g., United

States v. Lania, 9 M} 100 (CMVA 1980).

There are, however, differences as well as simlarities
anong the mlitary, federal, and state sentencing procedures.

Cf. United States v. Lacy, 50 M) 286, 287 (1999). The mlitary

justice systemal so differs because sentencing includes
consideration of norale, as well as good order and discipline,
together with unique penalties, such as punitive separation,
reduction in rank, and forfeiture of pay. The issue in this
case requires us to exam ne Constitutional, Codal, and Manual
for Courts-Martial provisions applicable to sentencing in the
mlitary.

Constitution. The Fifth Amendnent provides: “No person

shall be ... deprived of life, liberty, or property, wthout due
process of law....” The Sixth Amendnent provides: “[T]he
accused shall enjoy the right ... to be confronted with the

W t nesses against him [and] to have conpul sory process for
obtaining witnesses in his favor.” The latter provisions were
codified in Article 46, UCMIJ, 10 USC § 846, which provides that
t he “defense counsel ... shall have equal opportunity to obtain
wi t nesses and ot her evidence in accordance with such regul ati ons
as the President may prescribe.”

The Suprenme Court has interpreted both the Due Process

Cl ause and the Sixth Amendnment right of conpul sory process and
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confrontation in connection with federal sentencing procedures.
A fundanental requirenment of due process is that individuals
subj ected to proceedi ngs by the Governnent are entitled to the
saf eqguards established in the governing statutes and

regul ations, and that the Governnment nmust follow the prescribed
procedures, regardl ess whether they are constitutionally

required. Vitarelli v. Seaton, 359 U S. 535 (1959); United

States ex rel. Accardi v. Shaughnessy, 347 U S. 260 (1954). The

present case ultimately involves the question whether the
procedure conported with due process in ternms of conpliance with
t he saf eguards established in the applicable Rules for Courts-
Martial and Mlitary Rules of Evidence.

In Wllians v. New York, 337 U S. 241, 245 (1949), the

Court rejected a “broad constitutional challenge” to the “New
York procedural policy [that] encourages [the judge] to consider
i nformati on about the convicted person’s past life, health,
habits, conduct, and nental and noral propensities in the
context of a death sentence.” Justice Black, speaking for the
Court, noted that

bot h before and since the Anerican col oni es becane

a nation, courts in this country and in Engl and
practiced a policy under which a sentencing judge
coul d exercise a wide discretion in the sources and
types of evidence used to assist himin determning
the kind and extent of punishnment to be inposed within
limts fixed by law. Qut-of-court affidavits have
been used frequently, and of course in the smaller
comunities sentencing judges naturally have in mnd
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their know edge of the personalities and backgrounds
of convicted of fenders.

Id. at 246 (footnote omtted).

The judge’ s task requires consideration of “the fullest
i nformati on possi ble concerning the defendant’s life and
characteristics.” 1d. at 247. The Court acknow edged the need
for presentence reports, id. at 249, and “recogni ze[d] that nost
of the information now relied upon by judges to guide themin
the intelligent inposition of sentences would be unavailable if
information were restricted to that given in open court by
W t nesses subject to cross-examnation.” 1d. at 250. In |ight
of the need for individualized sentences, the Court could not
“say that the due process clause renders a sentence void nerely
because a judge gets additional out-of-court information.” 1d.

at 252.

In Specht v. Patterson, 386 U S. 605 (1967), the Court held

that there was a denial of due process when sentence enhancers
(such as the defendant is “an habitual offender and nentally
il1”) were used “(1) without a hearing at which ... [he] may
confront and cross-exam ne adverse w tnesses and present

evi dence of his own by use of conpul sory process, if necessary;

and (2) on the basis of hearsay evidence to which ... [he was]
not all owed access.” The Court found the sentence enhancer
“radically different” fromthe Wllians “situation.” 1d. at

608. The High Court reaffirmed that position in McMIlan v.
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Pennsyl vania, 477 U. S. 79, 91-92 (1986), concluding that

preponderance of the evidence was an adequate burden of proof to
establish a fact that in turn invoked a nandatory m ni mum
sent ence.

In summary, the Constitution requires that evidence
admtted during sentencing nust conport with the utilitarian
purpose of the Due Process Clause, i.e., reliability, and
procedur al - due-process requirenents. In contrast to federal
civilian sentencing in non-capital cases, sentencing in the
mlitary justice system even in non-capital cases, is
adversarial based on the procedure established by Congress and
the President. Thus, in addition to |ooking at the
constitutional sources of rights, we nust al so exam ne the Code,
the Manual, and the Mlitary Rules of Evidence to determ ne
whet her greater rights are given to mlitary defendants.

Statute. Subchapter VIII of the Uniform Code of Mlitary
Justice sets forth the Articles on sentencing. GCenerally, it
gives discretion to the court-martial to determ ne an
appropriate sentence within “such limts as the President may
prescri be” for the offense for which the accused has been
convicted. Article 56, 10 USC § 856. These rules are set forth

in the Manual for Courts-Martial .
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Procedure and Evi dence

Manual for Courts-Martial. Article |, 8§ 8, clause 14,

gi ves Congress the discretion to create a mlitary crimnal |aw
system and Article 36(a), UCMJ, 10 USC § 836(a), authorizes the
President to pronmulgate Rules for Courts-Martial for sentencing.
RCM 1001- 1009, Manual for Courts-Martial, United States (2000

ed.). These rules have evolved over tine. Denise K. Vowell, To

Det erm ne an Appropriate Sentence: Sentencing in the Mlitary

Justice System 114 MI|.L.Rev. 87 (1986). Except when there is

a mandatory sentence, the sentence within Presidential or Coda
limts is left to the discretion of the sentencing authority.
RCM 1001 establishes the order of presentation, form and
general substance of adm ssible evidence during the sentencing
procedures. The Drafters stated that RCM 1001

allows the presentation of nmuch of the sane

information to the court-martial as woul d be

contained in a presentence report, but it does

so within the protections of an adversari al

proceeding ... although they [the rul es] may be

rel axed for sone purposes. See subsections (b)(4)

and (5), (¢)(3), (d), and (e) of this rule.
Drafters’ Analysis, Minual, supra at A21-69. Under that rule an
accused has a limted right to production of w tnesses (RCM
1001(e) (1)) and the right to cross-exam nation of w tnesses (RCM
1001(c)(3)). See Art. 46, UCMIJ, 10 USC § 846. The Mlitary

Rul es of Evidence are applicable to sentencing, see Anal ysis of

RCM 1001, Manual, supra at A21-69; thus providing procedural
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safeguards to ensure the reliability of evidence admtted during
sentencing. MI.R Evid. 1101, Manual, supra. Under MI.R Evid.
1101(c), the Rules of Evidence “may be rel axed in sentencing
procedures as provided under RCM 1001 and ot herw se as provided
in this Manual.”

RCM 1001(b) (4) relaxes the rules of evidence concerning the
prosecution’s evidence in aggravation in non-capital cases by
providing that “a witten or oral deposition taken in accordance
wth RCM 702 is adm ssible.” RCM 1001(e) governs production of
W tnesses. RCM 703(c)(2) requires the defense to provide trial
counsel with a list of wi tnesses whose production is requested,

i ncludi ng the reasons why production of the witnesses is
necessary under RCM 1001(e). Subsection 1 of that Rule sets out
general gui dance on the production of w tnesses by providing
that “[d]uring the presentence proceedings, there shall be nuch
greater latitude than on the nerits to receive information by
means ot her than testinony presented through the personal
appearance of witnesses.” It goes on to state: “Wether a

w t ness shall be produced to testify during presentence
proceedings is a matter within the discretion of the mlitary
judge, subject to the l[imtations in subsection (e)(2).”

A “witness may be produced to testify during presentence
proceedi ngs through a subpoena or travel orders at Governnent

expense only if” certain criteria are net, including a
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determ nation that “[o]ther forns of evidence, such as ora
depositions, witten interrogatories, or forner testinony would
not be sufficient to neet the needs of the court-martial in the
determ nation of an appropriate sentence.” RCM 1001(e)(2) and
(D) (enphasis added). A balancing test is applied by the judge
who neasures whether the “significance of the personal
appearance of the witness to the determ nation of an appropriate
sent ence, when bal anced against the practical difficulties of
produci ng the wi tness, favors production of the witness.” RCM

1001(e)(2)(E). See also United States v. Conbs, 20 M} 441 (CMVA

1985); United States v. Loya, 49 M] 104 (1998).

In summary, the President has provided rules to ensure

“rel evant and reliable” evidence. United States v. Ariail, 48

M) 285, 287 (1998). See also United States v. Prevatte, 40 M

396, 397 n.* (CVA 1994). Wth respect to the prosecution’s
evi dence in aggravation, the safeguards in the Rules of Evidence
apply. I1d. RCM1001(e)(2)(D permts the Rules to be rel axed
only to the extent that the testinony is offered in “forns of
evi dence such as” an oral or witten deposition. This rule does
not preclude taking testinony by tel ephone.

In the present case the testinony at issue was fromthe
victims father. As he was part of the prosecution’ s case in
aggravation, his testinony was subject to the provisions of RCM

1001(b)(4). C. RCM 1001(e). The prosecution’s offer to take
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and present the witness’ testinony by deposition certainly would
have conported with the Rules. The mlitary judge, however,
decided to take the testinony by tel ephone. The defense
obj ected both to the deposition and to the tel ephone testinony.

Both political branches of Governnent have considered this
matter and have authorized depositions. Neither have prohibited
testinmony by tel ephone during sentencing. The mlitary judge,
faced with an unusual situation and the |ikelihood that the
testimony would be tenporarily lost, had to craft a creative
solution to neet the needs of a party or unforeseen mlitary
exi gency.

Simlarly we need not deci de whether the President may
aut hori ze presentencing testinony in aggravation by neans ot her
than the specific exanples given in the rules. The relative
merits of depositions versus other forns of testinony, including
t el ephone conferencing, are matters to be assessed in the
process set forth in Article 36 -- in ternms of opportunities for
exam nation, cross-exam nation, and inpact on the deliberations
-- which will determ ne the scope and content of such rules, if
any.

We hold that the Court of Crimnal Appeals was correct in
hol ding that the Confrontation C ause does not apply. United

States v. George, 52 MJ 259 (2000), does not conpel a different

result. The Court in George held that adm ssion of evidence of

12
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“future risks” was harnl ess error under the circunstances. |d.
at 262. The Court did not decide whether the Sixth Arendnent
applied to sentencing testinony, because it assunmed the error
was constitutional in nature in Iight of George’ s assertion and
t he Governnent’s concession that the error was of constitutiona
magni tude. 1d. at 261. Unlike CGeorge, there is no governnent
concession in this case or an unchal |l enged hol ding by the court
bel ow that there was error. Since Congress would not be

di sabl ed from changi ng the sentencing procedures in the
mlitary, it is only logical to conclude that the Sixth
Amendnent right of confrontation does not apply to the
presentencing portion of a non-capital court-martial.

However, under WIlians, the Due Process C ause requires
that the evidence introduced in sentencing neet m ni num
standards of reliability. Those requirenents were net here.
There is no evidence to suggest that the victims father’s
testinmony was unreliable or his identity questioned.
Additionally, there was notice to the defense, right to counsel
right of cross-exam nation, and a presentation of the evidence
by tel ephone to the judge as the sentencing authority. The
record establishes that the “practical difficulties of producing
a wtness,” including the cost and timng, were such that the
judge did not abuse his discretion in allowing the victinms

father’s testinony to be taken by tel ephone. Cf. United States
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v. HII, 4 M 33, 37 n.18 (CVA 1977). See also United States v.

Rich, 12 MJ 661, 663 n.3 (ACVR 1981). |In any event, any error
in this case was harnml ess. W do not suggest that tel ephone
testinmony is appropriate in all cases. Manual guidance to the
mlitary judge during sentencing is sufficient to ensure the
proper bal ance between obt ai ni ng needed testinony and
saf eguardi ng rights of the accused.

The decision of the United States Navy-Mrine Corps Court

of Crimnal Appeals is affirned.
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SULLI VAN, Judge (concurring in the result):

This was a trial by mlitary judge alone (Article 16(1)(B)
Uni form Code of MIlitary Justice, 10 USC §8 316(1)(B)), and
appel l ant’ s sentence was determ ned by a judge using the Rules
for Courts-Martial promul gated by the President under Article
36(a), UCMJ, 10 USC § 836(a). See RCM 1001-1009, Manual for
Courts-Martial, United States (1995 ed). Appellant objected to
t he adm ssion of sentencing testinony by the victins father,
over the tel ephone, offered by the prosecution as aggravation

evi dence.

There is no express provision in the Mlitary Rul es of
Evi dence authori zing the taking of testinony for sentencing by
t el ephone. However, RCM 1001(e)(1) m ght be broad enough to

all ow this sentencing procedure. U it states:

! This Manual rule is based in part on Article 46, Uniform Code
of Mlitary Justice, 10 USC § 846. It states:

§ 846. Art. 46. Opportunity to obtain
w t nesses and ot her evi dence

The trial counsel, the defense counsel
and the court-martial shall have equal
opportunity to obtain w tnesses and ot her
evi dence in accordance with such
regul ati ons as the President may
prescribe. Process issued in court-
martial cases to conpel w tnesses to
appear and testify and to conpel the
production of other evidence shall be
simlar to that which courts of the United
States having crimnal jurisdiction may
lawfully issue and shall run to any part




United States v. MDonal d, No. 00-0544/ NA

(e) Production of w tnesses.

(1) In general. During the
present ence proceedi ngs, there shall be
much greater latitude than on the nerits
to receive informati on by neans ot her than
testinony presented through the personal
appearance of w tnesses. Wether a
wi tness shall be produced to testify
during presentence proceedings is a matter
within the discretion of the mlitary
judge, subject to the limtations in
subsection (e)(2) of this rule.

Di scussi on

See R C.M 703 concerning the
procedures for production of w tnesses.

(2) Limtations. A witness nay be
produced to testify during presentence
proceedi ngs through a subpoena or travel
orders at Governnment expense only if—

(A) The testinony expected to
be offered by the witness is necessary for
consideration of a matter of substantial
significance to a determ nation of an
appropriate sentence, including evidence
necessary to resolve an all eged inaccuracy
or dispute as to a material fact;

(B) The weight or credibility
of the testinony is of substanti al
significance to the determ nation of an
appropri ate sentence;

(C© The other party refuses to
enter into a stipulation of fact
containing the matters to which the
wtness is expected to testify, except in
an extraordi nary case when such a
stipulation of fact woul d be an
insufficient substitute for the testinony;

of the United States, or the Territories,
Commonweal t hs, and possessi ons.

(Enmphasi s added.)
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(D) Oher forns of evidence,
such as oral depositions, witten
interrogatories, or forner testinony woul d
not be sufficient to neet the needs of the
court-martial in the determ nation of an
appropriate sentence; and

(E) The significance of the
personal appearance of the witness to the
determ nati on of an appropriate sentence,
when bal anced agai nst the practical
difficulties of producing the wtness,
favors production of the witness. Factors
to be considered include the costs of
produci ng the witness, the timng of the
request for production of the witness, the
potential delay in the presentencing
proceedi ng that nay be caused by the
production of the wi tness, and the
i kelihood of significant interference
with mlitary operational deploynent,

m ssi on acconplishnent, or essenti al
trai ni ng.

(Enphasi s added in text.)
Nevert hel ess, appellant rests his right-of-confrontation
claimon the Sixth Arendnent and the Supreme Court’s decision in

Specht v. Patterson, 386 U S. 605 (1967). He contends that where

sentencing is done in “an adversarial crimnal proceeding” (see

generally M ddendorf v. Henry, 425 U. S. 25, 35 (1976)), he is

entitled to his full Sixth Amendnent rights, including the right
to confront and cross-exam ne the witnesses against him See

also United States v. Castellanos, 904 F.2d 1490, 1496 (11'" Gir.

1990). He further avers that sentencing at a court-martial is an

adversarial crimnal proceeding subject to the Sixth Arendnent.

| agree with the majority that the Sixth Amendnent does not

require an adversarial sentencing proceeding with a right of
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confrontation. See WIllianms v. New York, 337 U S. 241 (1949).

Nevert hel ess, the President, as authorized by Congress, has
provided a limted adversarial sentencing proceeding with a
l[imted right of confrontation in the court-martial system See

RCM 1001(e). See generally Wiss v. United States, 510 U. S. 163,

176-81 (1994). The purpose of this proceeding is to determ ne an

“appropriate sentence.” RCM 1001 (a)(1).

In my view, Specht v. Patterson, supra at 608, did not

address a sentencing hearing of this type. There, after
conviction, “a new finding of fact” by the judge was required by
Col orado | aw (“whether a person constitutes a threat of bodily
harmto the public, or is an habitual offender and nentally
i11”), which was to serve as the basis for crimnal commtnent of
an accused beyond that authorized for his original conviction.
The Suprene Court held that this procedure, in effect, anounted
to an additional crimnal proceeding under the Col orado Sex

O fenders Act. Such a proceeding is clearly not the sane as the
conti nuous sentencing procedure at courts-martial, so | conclude

t hat Specht is not applicable to appellant’s case.

Today, the sentencing procedures at courts-martial have
beconme nore akin to those now in the federal court system which

do not require Sixth Arendnent confrontation. See United States

v. Wse, 976 F.2d 393, 398 n.2 (8'" Gir. 1992). However, as

noted in the majority opinion, federal cases clearly recognize a
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l[imted Fifth Arendnent right to confrontation at these

proceedi ngs. See United States v. ol dfaden, 959 F.2d 1324, 1330

(5'" Gir. 1992). Courts-martial sentencing procedures clearly
meet mnimum Fi fth Amendnent due process standards in the sense
that they do provide an accused “adequate notice of and an
opportunity to rebut or explain information that is used agai nst
him” (E g., RCM 1001(d) (rebuttal and surrebuttal)). See

United States v. Beaulieu, 893 F.2d 1177, 1181 (10'" Cir.), cert.

deni ed, 497 U S. 1038 (1990). In ny view, the tel ephonic portion
of appellant’s sentence hearing did not deny hi madequate due
process; even if error did occur, either under the Manual or the
Fifth Amendnent, it was harnl ess beyond a reasonabl e doubt as

expl ai ned by Judge Effron in his separate opinion.
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EFFRON, Judge (concurring in the result):

| agree with the majority opinion that the use of tel ephonic
testinmony did not violate the Sixth Anmendnent. | respectfully
di sagree, however, with the opinion’s conclusion that the mlitary
judge did not abuse his discretion when he permtted testinony by
tel ephone in this case.

In the present case, the proponent of the testinony -- the
prosecution -- offered to take and present the witness’ testinony by
deposition. The mlitary judge erred by not ordering a deposition
as requested. Use of a deposition during sentencing is authorized
expressly in RCM 1001(b)(4), Manual for Courts-Martial, United
States (2000 ed.), which governs the prosecution’ s evidence in
aggravation in non-capital cases. The Rule allows two forns of
evi dence other than in-court witness testinmony — oral and witten
depositions. RCM 702 provides detailed rules for the conduct of
oral and witten depositions. An oral deposition proceeds in the
same nmanner as testinmony at trial, with oral exam nation and cross-
exam nation by counsel. In a witten deposition proceeding, the
guestions are prepared in advance and are propounded by the
deposition officer. In both formats, the parties are represented by
counsel, the wi tness provides verbal answers, and the proceedi ngs
are recorded by a reporter or on videotape, audiotape, or sound

film In the present case, for exanple, the deposition could have
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been recorded on videotape and repl ayed during the court-martial.
By contrast, there are no procedural safeguards specified for
t el ephoni c testinmony, and the deneanor of the wi tness cannot be
observed by counsel or the court-martial.

Al t hough the tel ephone is a well-established nmeans of
comuni cation that | ong predates videotape, the President has not
aut hori zed tel ephoni c depositions or testinony in the circunstances
of the present case. The mgjority opinion’s reliance on RCM
1001(e)(2) (D) as authority for tel ephonic testinony is m splaced.
That Rule sinply provides that the Governnent is not obligated to
produce a live witness through a subpoena or travel orders unless
“[o]ther fornms of evidence, such as oral depositions, witten
interrogatories, or fornmer testinony would not be sufficient to neet
the needs of the court martial in the determ nation of an
appropriate sentence.” The reference in that Rule to three
traditional forns of evidence with established roots in the Manual
provi des no authority for the creation of novel forns of evidence on
behal f of the prosecution. Because the President has not authorized
t el ephoni c testinony by the prosecuti on when presenting evidence in
aggravation under RCM 1001(b)(4), such testinony is not adm ssible
unless it otherw se would be adm ssible under the Rul es of Evidence.

If the military judge in the present case had granted the
prosecution’s request to take the testinony of the sentencing

Wi tness by deposition, his action would have conported with the
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Rules. The mlitary judge, however, decided to take the testinony
by tel ephone. This is not a case in which the mlitary judge was
faced with an unprecedented situation involving, for exanple, a
mlitary exigency in which testinmony would be [ ost unless he crafted
a creative solution. Although the wtness’ deploynent was i nm nent,
the mlitary judge could have used an authorized procedure, a
deposition, that was fully acceptable to the Governnment -- the party
that was the proponent of the witness. The only reasons the
mlitary judge gave on the record for rejecting a deposition were
based on adm nistrative efficacy: other w tnesses would be
i nconveni enced and the trial would not conclude as swiftly as
anticipated if a day were taken for the deposition at another post.
In the absence of a conpelling necessity for creating a judicial
exception to RCM 1001(b)(4), the mlitary judge erred by not
ordering a deposition. The question of whether tel ephonic testinony
shoul d be permtted in sentencing proceedings is a matter that
shoul d be addressed in the Manual after careful consideration in the
rul emaki ng process, not through judicial decisions at the trial and
appellate levels in a case involving adm ni strative conveni ence.

| agree with the ultimte conclusion reached by the
maj ority opinion, however, because the error was harm ess in
this case. The defense was all owed to cross-exam ne the w tness
and did not devel op any significant issues. The accused was

tried by a mlitary judge al one and the judge ruled that he
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woul d not consider the inpact of the wi tness deploynent as an

aggravating factor. In a bench trial, the "prejudicial inpact
of erroneously admtted evidence is . . . substantially |ess
than it m ght have been in a jury trial." United States v.

Cacy, 43 M) 214, 218 (1995), quoting United States v. Cardenas,

9 F.3d 1139, 1156 (5'™ Cir. 1993), cert. denied, 511 U S. 1134

(1994) .
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