UNI TED STATES, Appel | ee

Joshua L. BOLKAN, Airman First C ass
U S. Ar Force, Appellant

No. 00-0673

Crim App. No. 33508

United States Court of Appeals for the Arnmed Forces
Argued March 29, 2001
Deci ded Sept enmber 20, 2001
CRAWORD, C.J., delivered the judgnent of the Court, in
which G ERKE, J., joined. BAKER, J., filed an opinion
concurring in the result. SULLIVAN and EFFRON, JJ., each filed
a di ssenting opinion.

Counsel

For Appellant: Captain Patrick J. Dol an (argued); Col onel Janes

R Wse and Lieutenant Col onel Tinothy W Mirphy (on brief).

For Appellee: Major Martin J. Hi ndel (argued); Col onel Anthony
P. Dattilo, Major Lance B. Signon, and Major Bryan T. \Weel er
(on brief).

Mlitary Judge: WIlliamM Burd

TH S OPINION 1S SUBJECT TO EDI TORI AL CORRECTI ON BEFORE FI NAL PUBLI CATI ON.



United States v. Bol kan, No. 00-0673/ AF

Chi ef Judge CRAWFCRD del i vered the judgnment of the Court.
Contrary to his pleas, appellant was convicted by officer
menbers of the robbery of JS, in violation of Article 122,
Uni form Code of MIlitary Justice (UCMJ), 10 USC § 922. The
conveni ng authority approved the sentence of a bad-conduct
di scharge. The Court of Crimnal Appeals affirnmed the findings
and sentence in an unpublished opinion. W granted review of
the foll ow ng issue:
VWHETHER APPELLANT" S SENTENCE MJUST BE SET ASI DE
BECAUSE THERE |'S SOVE EVI DENCE | N THE RECORD
VWH CH FAI RLY | NDI CATES THAT APPELLANT DESI RED
TO BE RETAINED IN THE AIR FORCE DESPI TE H S
CONVI CTI ON AND DEFENSE COUNSEL | MPLI ED THAT A
PUNI TI VE DI SCHARGE WAS AN APPROPRI ATE PUNI SHMVENT.
W hold that if there was error, it was harnl ess.
FACTS
Caught in a sex schene in which appellant was taped by JS
perform ng sexual acts, he and his friend returned to the house
to recover the videotapes by force. Appellant and his friend,
Airman M|l ler, were students at the Defense Language Institute
at the Presidio of Monterey, California. |In January 1998, they
went to San Francisco to attend a “rave” party. At the party,
the victim the “owner-producer” of Thrasher Productions, a
purported adult filmenterprise, approached them \Wen the

vi cti mgave them his business card, they expressed their

concerns because they were active duty Air Force servi cenenbers.
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Since the party would not begin for a few hours, they went with
the victimto his apartnent, where they conpleted a
guestionnaire, including nore than 70 questions about their
sexual preferences.

After conpleting the questionnaire, both indicated they
were interested in “this kind of work.” They then left the
victims house to go to the party. However, at 4:00 a.m, they
called the victimand asked about spending the night. He
agreed, and they returned to his apartnment. The next norning,
the two left but were invited back for an interview and screen
test. The interview again consisted of several questions
concerning their sexual preferences, and whether they could
performcertain sexual acts while being filnmed. They agreed but
asked about conpensation. He said there was none. Bef or e
| eaving, they told the victimthey would rethink the offer. The
next week, they called back and agreed to the videotape
interview and fil m ng.

After conpleting the second interview concerning nore
sexual preference questions, appellant masturbated before the
canera. The victimthen masturbated appellant and orally
copulated him After the interview and screen test, appellant
told the victimthat he was confortable and was “interested ..

in this type of business.”
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Sonetinme the next week, Airman MIller called the victimto
go through the interview and filmng process. 1In early
February, he and appellant returned to the victinis apartnent.
Airman M|l er asked to view appellant’s interview tape.

However, after viewng the tape for several mnutes, A rman
MIller grabbed the victinms throat, held himin a choke hold,
and put a serrated eight-inch knife to his neck. Airman Ml er
told the victimthey had a “change of heart.” They told the
victimnot to yell or they would “knock [his] lights out.”
Additionally, they tried to tape his | egs but he resisted.
Airman Mller told the victimthat if he did not cooperate, sone
Navy seals would return and finish where they left off.

Appel | ant seconded Airman MIller’'s statenment. Wile A rman
MIller held the victimat knifepoint, appellant retrieved the

vi deotape and interview |l ogs. Before they left, they warned the
victimnot to disclose their actions to anybody.

Appel lant’ s testinony varied fromthe victins. He
admtted that they went to the victinis house to retrieve the
tapes and interview | ogs, but stated that when the knife was
pull ed out by Airman Ml ler, they were |aughing about it. Wen
they left with the tapes, they called the victima “silly
faggot.” However, appellant admtted he and Airman M|l er were
interested in the adult film business and woul d be happy to be

filmed for 50 dollars for perform ng various sexual acts. The
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court nmenbers rejected the contention that the knife was not
used for the robbery and that there was an am cabl e return of
the tapes to Airman M Il er and appellant, possibly because
appellant and Airman M|l er could have called and had an

am cable return of the tapes, but they did not.

On sentencing, the prosecutor argued that the nenbers
shoul d | ook at the planning which preceded the robbery, the
i npact on the victim and the fact that appellant lied to them
He enphasi zed that even after carrying out their plan to a tee,
appellant and Airman M|l er took the remai nder of the day to
sightsee in San Francisco, “conpletely unaffected by what they
had done.” Looking at these factors, the prosecutor recognized
t he maxi mum puni shnment was a di shonorabl e di scharge, 10 years’
confinement, total forfeitures, and reduction to the | owest
enlisted grade. Even so, he recommended a bad-conduct
di scharge, 12 nonths’ confinenment, total forfeitures, and
reduction to the | owest enlisted grade.

Appel l ant, on the other hand, made an unsworn statenent
that he wished to remain in the Air Force. 1In addition, and in
contrast to the prosecutor’s argunent, defense counsel made a
| engt hy argunment. During the argunent, defense counsel
strenuously argued agai nst confinenent and a punitive di scharge.

She sai d:
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But do not give hima punitive discharge. If his
conduct is such that you want to brand himfor the
rest of his life with a punitive discharge, the
judge wll instruct you that a punitive discharge
| eaves an inirradicable [sic] stigm on a person
such as Ai rman Bol kan.

The crinme of which he’'s been convicted of,

soci ety may one day forgive himand nay one day
forget it. He's eighteen. He's young. He's
naive. But if you give hima punitive discharge,
that’s going to follow himaround for the rest of
his life. Wen he's nineteen, twenty-nine, fifty-
ni ne, seventy-nine. That is not something society
is ever going to forgive or forget.

Countering the assistant trial counsel’s argunent, appellant’s
def ense counsel nade the followi ng recomrendati on

The defense would submt that you should give him
hard | abor wi thout confinement, reduce himto E-1
and restrict himto base. And give himthe
reprimand. This wll stay in his file permanently
and every conmander that he has will see that in
his file.

It was only then that appellant’s counsel made her statenent
regardi ng a possi bl e choice between confinenent and a punitive
di scharge. d osing, she said:

| f you nust choose between confinenent and

a bad-conduct discharge, give himthe punitive

di scharge. He might not ever recover fromit

and it will follow himaround the rest of his

life, but he will be given a chance to go out

in society and use his skills and his intelligence.

The Court of Crimnal Appeals noted that “there is evidence
of both appellant’s express desire to remain on active duty and
his desire not to be confined.” Unpub. op. at 5. The Court

concluded that “[t]aking the argunment as a whole,” defense
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counsel did not ask for a discharge in lieu of confinenent.
“H's request for discharge in lieu of confinenent nerely asked
for the one that would be easier for his client to endure.
Under these circunmstances, we find no error occurred.” 1d.

The defense asserts that trial defense counsel
i nappropriately conceded a punitive di scharge as being
appropriate, and that when the judge heard such a concession, he
shoul d have made an inquiry. Contrariw se, the Governnent
argues that defense counsel made a vigorous and | engthy argunent
to keep appellant in the service, and the two sentences quoted
above are, in effect, taken out of context. According to the
Governnment, the argunment in this case did not constitute a
concession of a punitive discharge, but rather, “[i]n |ight of
the prosecution’s vigorous call for such a heavy sentence, trial
def ense counsel argued for the | owest possible sentence which
had sone reasonabl e probability of acceptance.” Answer to Final
Brief at 8.

DI SCUSSI ON
MIlitary accuseds have a constitutional and codal right to

the effecti ve assi stance of counsel at trial. U S. Const.

Amrend. VI; Art. 27, UCMJ, 10 USC § 827; see United States v.

MacCul | och, 40 MJ 236 (CVA 1994). The right to counsel is
probably the paranmount right in ensuring that the adversari al

system functions properly. The Air Force, and all the arned
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forces, ensure counsels’ independence with trial defense
organi zations totally separate fromthe command and staff judge

advocates’ offices. Cf. United States v. Norfleet, 53 M} 266

(2000) .

Def ense counsel are ethically charged with diligently
representing their accused at trial. Air Force Rule of
Prof essi onal Conduct 1.3 (4 February 1998). This requires a
wi de range of professional decisions, including what evidence to
i ntroduce and what argunents to make. Air Force Standard for
Crimnal Justice 4-5.2(b) (8 Novenmber 1999). However, the
accused has control of the plea, pretrial agreenent, questions
as to forum right to testify, and whether to appeal. |d.; see

United States v. Teague, 953 F.2d 1525 (11'" Cir. 1992).

We have faced the granted i ssue nunmerous tinmes in the past.

See, e.g., United States v. Pineda, 54 MJ 298 (2001); United

States v. Lee, 52 MJ 51 (1999); United States v. Dresen, 40 M

462 (CVA 1994); United States v. Lyons, 36 MJ 425 (CMVA 1993);

United States v. Robinson, 25 MJ] 43 (CVA 1987); United States v.

Hol conb, 20 USCMA 309, 43 CMR 149 (1971); United States v.

Weat herford, 19 USCVA 424, 42 CVMR 26 (1970); United States v.

Mtchell, 16 USCVA 302, 36 CWVR 458 (1966). These cases clearly
i nstruct that when an accused asks the sentencing authority to
be allowed to remain on active duty, defense counsel errs by

conceding the propriety of a punitive discharge. This is
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because “[d] ef ense counsel is an advocate for the accused, not

an amcus to the court.” United States v. Volmar, 15 M} 339,

340 (CVA 1983), citing Ellis v. United States, 356 U S. 674

(1958). However, when advocacy falls short of that required to
render effective assistance of counsel, we have tested for

prejudice. See Strickland v. Washington, 466 U.S. 668, 691

(1984) .

Appel  ant has not directly attacked the adequacy of his
representation, “no[r] asserted ... that his defense counsel
failed to discuss” trial tactics for sentencing with him See
Lee, supra at 52. However, we will assune that there was a
concession, and that the judge erred in not making an inquiry
i nto whet her defense counsel’s “better to discharge than
confine” argunent reflected appellant’s desire. W hold that
any error was harm ess.

In every case, we ask counsel to determ ne the odds of what
m ght happen as to the findings or sentence and to structure

their argunents based on these probabilities. United States v.

Fluellen, 40 MJ 96, 98 (CVA 1994). Appellant’s counsel nade a
strategic decision at the end of her argunent and recogni zed
that if the menbers “nust choose between confinenent and a bad-
conduct discharge, [they should] give himthe punitive

di scharge.” Appellant faced a heavy nmaxi num puni shnent,

i ncl udi ng a di shonorabl e di scharge, 10 years’ confi nenent,
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reduction to the |l owest enlisted grade, and total forfeitures.
Para. 47e(2), Part 1V, Manual for Courts-Martial, United States
(1998 ed.).

Additionally, the assistant trial counsel reconmmended a
sentence to include a bad-conduct discharge, 12 nonths’
confinement, total forfeitures, and reduction to the | owest
enlisted grade. In light of the prosecution’s argunent, trial
def ense counsel was realistic in her approach by “accept[ing]

the force of adverse facts.” Mtchell, supra at 304, 36 CW\R

at 460.

This case is simlar to Vol mar, where we recogni zed t hat
there may be occasions where “there is really no alternative of
retention in the service.” 15 M] at 343. In such
ci rcunst ances, a tactical concession by trial defense counsel,
in support of a client’s rational choice (avoiding confinenent),
often communi cated in the privacy of defense counsel’s office
before trial comences, is good courtroom advocacy. Here,
appel  ant portrayed hinself as a honobsexual for comerci al
pur poses and then, realizing the film ng was based on the
victims sexual predilections, robbed the victimto obtain the
vi deo tape. Defense counsel knew that the menbers would very
likely ask thenselves, is this the type of individual we want to

remain in the service? She would al so know that the

probabilities were very high that the answer woul d be “no.

10
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Thus, we conclude that any error based on this apparent
concession and the failure of the judge to nake an appropriate
i nqui ry was harmnl ess.

The decision of the United States Air Force Court of

Crimnal Appeals is affirned.

11
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BAKER, Judge (concurring in the result):

During sentencing, the assistant defense counsel (ADC)
argued agai nst both confinenent and a di scharge. *“Confi nenent,
in this case, is not appropriate,” the ADC argued. “The
prosecution hasn’t provided you with any reasonabl e

justification for confinenent and that’s because there isn't

any. The ADC al so argued agai nst a discharge, nmaking it clear

that the views expressed reflected appellant’s explicit desire
to remain in the Air Force. She said:

The Air Force can keep himworking. They trained himas a
I i ngui st and they can keep himon the job and have him be a
productive nmenber of the Air Force. . . . He enjoys being
a linguist; its challenging for himand he would |ike for
you to give himthe opportunity to get back to work . :
You can reduce himto E-1. Take the rank . . . take away
sonme of his pay. But do not give hima punitive discharge

He’'s eighteen. He’'s young. He's naive. But if
you give hima punitive discharge, that’s going to foll ow
himaround for the rest of his life.

The defense al so called appellant’s uncle. The uncle
testified that confinenment “would be the worst thing for him”
When t he ADC asked the uncle about a punitive discharge, the
mlitary judge sustained trial counsel’s objection to the
guestion. Having argued agai nst both confinenent and a
di scharge, the ADC nonet hel ess cl osed her statenent, saying:
“I'f you nust choose between confinenent and a bad- conduct
di scharge, give himthe punitive discharge.” Defense counsel

of fered nothing to suggest this reflected appellant’s position
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or priorities. Although a close call, in this factual context,
the ADC s statenent anounted to a concession where the appell ant
was squarely exposed to both a punitive discharge and 10 years
confinement for a violent crinme. The ADC |l et the nenbers off
her sentencing argunent hook. Accepting that they m ght
di sregard her argunent, she steered nenbers to a punitive
di scharge by arguing a preference agai nst confinenent.

It is error for defense counsel to concede the
appropri ateness of a bad-conduct discharge in sentencing
argunment w thout an adequate record that appellant agreed with

this argunent. United States v. Pineda, 54 M} 298, 299, 301

(2001). In United States v. Volmar, 15 MJ 339 (CMA 1983), this

Court recognized that there nay be good tactical reasons
representing the best advocacy on behalf of the accused to
concede a bad-conduct discharge, where “there really was no
alternative of retention in the service.” |1d. at 343. However,
the present case is distinguishable from Vol mar because there is
“sone evidence in the record which fairly indicates that the

accused desire[d] to be retained in the service despite his

conviction.” |d. at 341.
Here, the evidence is clear and unequivocal. Appellant’s
counsel stated: “He enjoys being a linguist. . . and he would

like for you to give himthe opportunity to get back to work.

[Dlo not give hima punitive discharge.” Thus, in the
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absence of “an adequate record of appellant’s desire that a
punitive discharge be actually inposed,” it is error for defense
counsel to concede a punitive discharge, regardl ess of tactica
notive. Pineda, 54 MJ] at 301. As inportant, in this context,
the mlitary judge erred by not inquiring into the apparent
contradiction between a sentencing statenent that presents the
client’s desire to avoid confinenment and di scharge, and yet
invites the nenbers to choose one over the other in closing.

See United States v. Lyons, 36 Ml 425, 427 (CMVA 1993).

A realistic assessnment of possible outcones is good
| awyeri ng. However, a fundanental representational choice, such
as a decision whether to seek to stay in the service or
passi vely accept a punitive discharge, is for the client to
make. As a result, case law dictates that judges test an
apparent anbiguity between counsel’s argunment and the accused s
desires. Mlitary judges should do so for appearance reasons as
wel | . Defense counsel may be perceived by sonme nenbers of the
public as wearing the same uniformas the prosecution--no matter
how zeal ously and effectively they pursue their distinct and
i ndependent m ssi on.

Nonet hel ess, "[a] finding or sentence of court-martial may
not be held incorrect on the ground of an error of |aw unless

the error materially prejudices the substantial rights of the
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inforns the statutory test for harm ess error:

[I1]f one cannot say, with fair assurance, after pondering
all that happened w thout stripping the erroneous action
fromthe whole, that the judgnent was not substantially
swayed by the error, it is inpossible to conclude that
substantial rights were not affected. The inquiry cannot
be nerely whether there was enough to support the result,

apart fromthe phase affected by the error. It is rather,
even so, whether the error itself had substanti al
influence. If so, or if one is left in grave doubt, the

convi ction cannot stand.

United States v. Pollard, 38 MJI 41, 52 (CMA 1993), quoting

Kotteakos v. United States, 328 U. S. 750, 765 (1946).

In Pineda, this Court put a further gloss on the test for
harm ess error when assessi ng counsel concession on di scharge:
“[We assessed the inpact of that error on the approved sentence
to determ ne whether sufficient prejudice existed for a finding
of ineffective assistance of counsel under the second prong of

the test in Strickland v. Washington[.]” 54 M] at 301. Thus,

“where the facts of a given case conpel a conclusion that a bad-
conduct di scharge was reasonably likely, we do not normally
order a new sentence hearing.” |d.

Appel I ant faced a maxi mum puni shnent including a
di shonor abl e di scharge, 10 years’ confinenent, reduction to the
| onest enlisted grade, and total forfeitures. Para. 47e(2),
Part |1V, Manual for Courts-Martial, United States (1998 ed.).

The Gover nment recommended a sentence of a bad-conduct
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di scharge, 12 nonths confinenent, reduction to the | owest
enlisted grade, and total forfeitures. As is apparent, the
Government’ s recomendati on was substantially bel ow the maxi num
confinement exposure. The panel awarded appel |l ant no
confinement. This suggests that both the panel and the

Gover nment wei ghed factors in mtigation when considering
appel l ant’ s sentence. However, it does not necessarily follow
t hat judgnments about confinenent parallel judgnments about
punitive separation. A bad-conduct discharge addresses a

di stinct facet of punishnment, nanely whether an accused shoul d
be separated fromthe service under conditions of dishonor,
whet her or not he or she is confined.

In this case, the record reflects a preneditated crine of
robbery, involving the violent enploynent of a knife in a manner
that m ght well have resulted in death or serious injury.

Appel lant’s record of service includes two letters of reprinmand.
Appel I ant may have been duped, and he may be naive, but there is
no question that he placed hinself in a position of trouble on

t hree separate occasions, including one occasion involving

por nographic film ng.

Nor does the disposition of Alrman MIler’s case change
this analysis. Appellant, and not MIller, was the central
protagonist in this crinme. It was appellant, not MIler, who

engaged in pornographic filmng. MIller's record of service is
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not at issue and not part of the record. Therefore, the
di sposition of MIller’s case cannot neaningfully serve as a
poi nt of reference for appellant’s case in the absence of a

claimalleging a violation of the rule in United States v.

Lacy, 50 M)} 286 (1999).

Based on these facts, a bad-conduct discharge was
reasonably likely. Moreover, a reasonable person would not be
left in doubt, let alone grave doubt, that counsel’s closing
statenment woul d have substantially swayed appellant’s panel into

awar di ng a bad-conduct di schar ge.
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SULLI VAN, Judge (dissenting):

| agree with Judge Effron and Judge Baker that error occurred
in this case when the mlitary judge failed to inquire whether
appel | ant approved defense counsel’s argunent for a punitive
di scharge. Accordingly, | dissent fromthe |ead opinion’s

suggestion that United States v. Pineda, 54 MJ] 298 (2001), nay

not have been violated in this case.

Turning to the question of harnl essness, again | nust

di sagree with the lead opinion. United States v. Volmar, 15 M

339 (CMVA 1983), technically is a no-error case, not a

harm ess-error case. | also disagree with Judge Baker’s separate
opinion on harm ess error, in particular his assertion that the
results of Alrman MIller’'s case are not relevant on this

guesti on.

The inquiry for prejudice under United States v. Pineda,

supra at 301, is whether the facts of a given case conpel a

concl usion that a bad-conduct discharge was reasonably |ikely.
Unli ke Pineda, this was a trial before nenbers, and appellant did
not inplicitly concede that a punitive di scharge was reasonably
certain. Mreover, his youth, the brevity of his mlitary

career, and the bizarre circunstances of his case suggest that a
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forceful plea for clemency m ght have been successful. See

United States v. Dresen, 40 M] 462, 465 (CVA 1994).

Finally, as indicated in the | ead opinion, appellant’s
co-accused was the principal actor in the armed robbery, i.e, the
man who held the knife to the throat of the victim The
undi sputed fact that he did not receive a punitive discharge for
the same or simlar offenses as appellant seriously underm nes a
conclusion that a punitive discharge was reasonably likely in
appellant’s case. 1d. (See appellant’s clenmency subm ssion

dat ed Novenber 23, 1998.)
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EFFRON, Judge (dissenting):

If the issue in this case asked whether the Court of
Crim nal Appeal s coul d approve appellant’s sentence under the
sent ence appropriateness standards of Article 66, UCMI, 10 USC
§ 866, | would affirm The issue, however, is whether defense
counsel s i nproper sentencing argunent constituted prejudicial
error under Article 59(a), UCMJ, 10 USC § 859(a).
respectfully disagree with the | ead opinion s conclusion that
any error in the defense counsel’s closing argunent was
harm ess.

The | ead opinion asserts that “[i]n every case, we ask
counsel to determ ne the odds of what m ght happen as to the
findings or sentence and to structure their argunents based on

t hese probabilities,” _ M at (9), citing United States v.

Fluellen, 40 MJ] 96, 98 (CVA 1994). CQur case | aw does not
obl i gate defense counsel to nake such a cal culation. W have
hel d, however, that the decision to concede the appropriateness
of a discharge is a matter reserved to the accused, not defense
counsel. If counsel concedes the appropriateness of a punitive
di scharge, “even as a tactical step to acconplish mtigation of
ot her elements of a possible sentence -- counsel nust nake a

record that such advocacy is pursuant to the accused’ s w shes.”
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United States v. Pineda, 54 MJ 298, 301 (2001) (enphasis

omtted).

In this case, there is a clear record that appell ant
desired to remain in service, as reflected in counsel’s request
for the mlitary judge to instruct the nenber’s on that point,
as well as the testinony fromappellant’s uncle. The record
does not denonstrate, however, that appellant consented to
counsel’s argunent -- that if the nenbers “nust choose between
confi nement and a bad-conduct di scharge, give himthe punitive
di scharge.” The court bel ow asserted that counsel’s comments
“were nmerely a realistic recognition that either confinenent or
di scharge, perhaps both, were |likely punishnents for his
client’s offense ... [and that the] request for discharge in
lieu of confinenment nerely asked for the one that woul d be
easier for his client to endure.” Unpub. op. at 5. The
conclusion that the denial of benefits and permanent stain of a
punitive discharge woul d be “easier to endure” than confinenment
represents the views of the court bel ow, not appellant.

The record does not indicate appellant infornmed his counsel
that he would nore easily endure a punitive discharge. The
record contains nothing fromtrial defense counsel that would
support the | ead opinion’ s specul ation that appellant nade any
such communi cation “in the privacy of defense counsel’s office”

prior to trial. M at (10).
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The | ead opinion concludes that any error was harnl ess,
relying upon the nature of the offense and the fact that
appel  ant faced a maxi mum of a di shonorabl e di scharge and 10
years' confinenment. As the opinion acknow edges, however, the
prosecution only recommended 12 nonths' confinenment, and the
sentence i nposed by the nenbers did not include any confinenent.

The nenbers’ decision to adjudge no confinenent may well
reflect a nunber of favorable sentencing factors, including
appel l ant’s young age — 18 years at the tinme of the offense -
the victims unsavory business, the victinis prior conviction
for child pornography, and the fact that the knife was held by
appellant’s co-actor, Airman MIller. It is also noteworthy that
Airman MIller’s sentence did not include a discharge, and
i ncluded only a brief 45-day period of confinenent and parti al
forfeitures.

The issue in this case is not whether appellant’s sentence
was appropriate, but whether there was a reasonable possibility
t hat appellant m ght have received a different sentence, such as
the relatively brief period of confinement without a discharge
adjudged in Alrman MIller’s case. Gven the nature of the
sentencing information, the absence of confinenent inposed upon
appel lant, and the relatively light sentence inposed on his co-
actor, we cannot say with fair assurance that appellant woul d

have received a punitive discharge had his counsel not urged the
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menbers to choose a di scharge over confinenment. The mlitary
judge erred by failing to ensure that the counsel’s argunent

represented appellant’s wi shes, and the error was prejudicial.
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