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Judge G ERKE delivered the opinion of the Court.

A mlitary judge sitting as a general court-marti al
convi cted appel lant, pursuant to his pleas, of a single violation
of Article 80, Uniform Code of MIlitary Justice (UCM]), 10 USC 8§
880, and multiple violations of Article 112a, UCMJ, 10 USC 8§
912a, arising fromappellant’s distributions of |lysergic acid
di et hyl am de (LSD) and net hyl enedi oxyanphet am ne (ecstasy). The
adj udged and approved sentence provides for a bad-conduct
di scharge, confinenment for 30 nonths, total forfeitures, and
reduction to the | owest enlisted grade. The Court of Crim nal
Appeal s affirned the findings and sentence. 53 Ml 769 (2000).
This Court granted review of the foll ow ng issue:

VWHETHER THE ARMY COURT OF CRI M NAL APPEALS ERRED | N DENYI NG

APPELLANT DAY FOR DAY ADM NI STRATIVE CREDI T FOR THE

SﬁgESNgEsrégSFﬁlLURE TO FOLLOW THE PROCEDURAL REQUI REMENTS
For the reasons that follow, we affirm

Appel I ant was apprehended when he distributed LSD to an
under cover agent. On February 10, 1998, appellant’s comuander
revoked his off-post pass privileges, seized all his civilian
cl ot hing and personal effects, and seized sonme of his uniforns.
Appel l ant was required to be escorted by a nonconm ssi oned

of fi cer whenever he was outside his duty area. These conditions

on liberty remained in effect during a 31-day depl oynent to

YI'n addition, this Court specified the follow ng issue:

| F THE COURT ERRED, WHAT RELI EF, |F ANY, CAN BE GRANTED AT
TH S STAGE?

In Iight of our disposition of the granted issue, we do not reach
t he specified issue.
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Thail and and during field exercises in the United States. These
conditions on |iberty were renoved on July 20, 1998, but
appellant’s civilian clothing and property were not returned
until July 27, when he returned froma field exercise.

At trial, appellant asked for appropriate relief for illegal
pretrial punishment in violation of Article 13, UCMJ, 10 USC
§ 813. He did not assert that his restriction was tantanmount to
confinement, did not assert a violation of the requirenents for
review of pretrial restraint under RCM 305, Manual for Courts-
Martial, United States (2000 ed.), and did not ask for any relief
based on RCM 305(k). The only nention in the record of any
command revi ew occurred during the foll ow ng cross-exam nation of
appel  ant’ s conmander by defense counsel:

Q During that whole period, did you ever nake any
revi ew of your decision to confiscate any goods?

A.  Yes.
Q Did you ever articulate that review to PFC Chapa?
A. No, | did not.
After inposing sentence, the mlitary judge granted
appel lant credit for 136 days, ruling that the restraints on
appellant’s |liberty were tantanount to confinenment. The mlitary

j udge did not nmention RCM 305; nor did she nmention United States

v. Mason, 19 M} 274 (CMA 1985) (summary disposition); or United
States v. Gegory, 21 M} 952, 955-56 (ACMR) (holding that RCM 305

applies to restriction tantamount to confinenment), aff’d, 23 M
246 (CVA 1986) (summary di sposition).
RCM 305(h) (2)(A) requires that, not later than 72 hours

after ordering a prisoner into pretrial confinenent, “the
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commander shall decide whether pretrial confinenent wll
continue.” RCM 305(h)(2)(C) requires the commander to prepare a
witten nmenorandum of the reasons for continued pretrial

confi nenent.

RCM 305(i) (1) requires that review of probable cause to
continue pretrial confinenent “shall be nade by a neutral and
detached officer within 48 hours of inposition of confinenment
under mlitary control . "8 RCM 305(i)(2) requires another review
by a neutral and detached officer within 7 days of inposition of
confi nenent.

RCM 305(k) provides that the renedy for nonconpliance with
t he above provisions “shall be an adm nistrative credit against
t he sentence adjudged for any confinenment served as the result of
such nonconpliance . . . at the rate of 1 day credit for each day
of confinenent served as a result of such nonconpliance.” |If the
adj udged confinenent is insufficient to offset the credit due,
“the credit shall be applied against hard | abor w thout
confinement, restriction, fine, and forfeiture of pay, in that
order[.]”

Before the court below and this Court, appellant has asked
for additional credit, asserting that the commander’s revi ew and

magi strate’s review of his pretrial restraint were not conducted.

This version of RCM 305 took effect on May 27, 1998, in
accordance with Executive Order Nunber 13086, and is the sane as
the version in effect at the tinme of appellant’s court-martial .
The previous version, in effect when appellant’s conditions on
liberty were inposed, did not set out the 48-hour review

requi renent, although this requirenment still applied by virtue of
this Court’s decision in United States v. Rexroat, 38 MI 292, 295
(CVA 1993)(citing County of R verside v. MLaughlin, 500 U.S. 44
(1991).
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Because appel | ant has served all the adjudged confinenent, he
asks for credit against the adjudged and approved forfeitures.
The Governnent’s position before the lower court and this Court
is that the issue was waived. The [ower court held that

appel  ant wai ved the issue of entitlenment to additional credit
under RCM 305(k) because “the trial defense counsel did not
specifically, substantively, or even inplicitly request RCM
305(k) credit.” 53 MJ at 773.

There is no burden on the CGovernnment to make an affirmative
showi ng of conpliance with any of the procedures addressed in RCM
305. The defense bears the burden of raising an issue of
conpliance with any of these procedures by nmaking a notion that
specifically focuses the attention of trial participants on the

al | eged shortcoming. 1In United States v. McCants, 39 MJ 91, 93

(CVA 1994), this Court held that any issue regarding failure to
conduct the 48-hour review of pretrial confinement ¥ was wai ved by
failure to specifically raise the issue at trial. W held that a
request for relief for failure to conduct the 7-day review was
not sufficient to preserve the issue whether the 48-hour review
was conducted. See RCM 905(e), Manual, ggELQ.E

This case presents an even stronger case for waiver than

McCant s. In McCants, we held that an asserted viol ati on of one

*See id.

* The passive wai ver referred to in RCM 905(e) and this Court’s
decision in McCants is synonymous with the term*“forfeiture” used
by the Suprenme Court in United States v. O ano, 507 U S. 725, 733
(1993). Because RCM 905(e) uses the term “wal ver” instead of
“forfeiture,” we use the |anguage of the rule in this opinion.
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provi sion of RCM 305 was not sufficient to preserve the issue
whet her anot her provision was violated. |In this case, appellant
did not assert that his restriction was tantanount to
confinenment, nor did he assert any violations of RCM 305. The
defense request for relief focused solely on Article 13. The
def ense counsel’s question about the comrander’s review of his
decision to seize appellant’s personal property was insufficient
to raise and preserve the issue, for two reasons: (1) because it
addressed only the seizure of appellant’s property and not the
restraints on his liberty, and (2) it was too general to alert
the mlitary judge or the Governnent to a conplaint that forma
revi ew processes were not followed. Defense counsel had the
opportunity to ask the conmander whet her the conditions on
appellant’s liberty were reviewed in accordance with RCM 305(h)
and (i), or to present other evidence of nonconpliance, but he
did not avail hinself of that opportunity.

Because the issue was not raised, the record in this case is
silent on the issue whether appellant’s pretrial restraint was
reviewed in accordance with RCM 305(h) and (i). There is no
evi dence that appellant’s pretrial restraint was revi ewed,
conversely, there is no evidence that it was not revi ewed.

We hold that any issue founded on nonconpliance with RCM 305
was wai ved. W further hold that, because appellant did not
establish a factual predicate for his asserted violation of RCM
305, he has not overcone the waiver provisions of RCM 905(e). To
overcome wai ver, appellant was required to show that there was an
“error,” i.e., aviolation of RCM 305(h) and (i), that it was

“plain,” and that it “materially prejudiced” his “substanti al
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rights.” See United States v. Powell, 49 Ml 460, 463-64 (1998).

Appel I ant has not carried his burden. Accordingly, we hold that
the court below did not err by applying waiver.
Deci si on
The decision of the United States Army Court of Crim nal

Appeal s is affirnmed.
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BAKER, Judge (concurring in part and in the result):

At trial, appellant asked for relief for unlaw ul
pretrial punishment in violation of Article 13, Uniform
Code of Mlitary Justice, 10 USC § g13. 0 | response,
appel l ant received day-for-day credit fromthe mlitary
judge for the period he spent serving restriction ruled to

be tantambunt to confinenent. See United States v. Mason,

19 MJ 274 (CVA 1985). However, he did not receive credit
in accordance with RCM 305, Manual for Courts-Mrtial,
United States (2000 ed.). On appeal, the Court of Crim nal
Appeal s determ ned that in his notion before the trial
court, appellant waived any claimto RCM 305 credit by
relying only on Article 13.EI

In my view, where a liberty interest is at stake, and
based on these facts, | would not rely on a nechani cal

application of waiver. Appellant did not specifically

!Def ense counsel stated: “[His pretrial restriction . . . was unlawf ul
puni shrent. And in the meaning of Article 13 of the Uniform Code of
Mlitary Justice. . . . The terns of his restriction, as the conpany
calls it, were unjust and unfair. . . . That is wong, Your Honor

Article 13 of the Uniform Code of Mlitary Justice says that it is
wrong, and a significant sentence credit should be given to this
sol dier for what he suffered.”

2 That court said: “[I]n the appellant's case, the trial defense counse
did not specifically, substantively, or even inplicitly request RCM
305(k) credit. Instead, he sinply requested relief for illega

pretrial punishment, never asking for credit based on restriction
tantanmount to confinement or requesting additional credit based on
procedural failures under RCM 305(h) and (i).” 53 MJ at 773



United States v. Chapa, No. 01-0011/ AR

assert a violation of the requirenents inposed by RCM 305;
however, appellant’s counsel did say:

The court nust rem nd Captain Trotter that he cannot
willy nilly inpose restriction according to his nood.
He needs to docunent and think through his decisions
when he treats soldiers prior to trial

| think actions speak |ouder than words in this case,
ma’am There was no witten record to any of these
conditions. . . . There was no attenpt to review these
con—onditions [sic].

(Enmphasi s added.)

In my view, appellant did enough to put the mlitary
judge on notice that he was seeking all appropriate credit
for the period of his pretrial restraint, including RCM 305
credit. This assunes, of course, that one accepts the
prem se that RCM 305 credit is indeed due for pretrial
restriction tantanmount to confinement. |In this regard, it
is noteworthy that appellant did not specifically request

Mason credit for pretrial restriction tantamunt to

confinenment. Nonetheless, the mlitary judge awarded
appel l ant 136 days of Mason credit. Apparently, the
mlitary judge understood that appellant was asking for al
appropriate credit due for the manner in which he was
restricted prior to trial.

This view does not undo the holding in United States

v. McCants, 39 MJ] 91 (CMA 1994). In MCants, this Court
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hel d that the appellant waived credit for alleged

viol ati ons of RCM 305(d) and (h) where he was in fact
confined and specifically asked for credit under RCM
305(i). Fair enough, as that is precisely what RCM 305

contenplates — requirenents for confinenent. But the |aw

applicable to appellant’s issue is not so clear that we
shoul d hol d defense counsel to the waiver standard inposed
by the Court of Crimnal Appeals and adopted by the
majority. Indeed, while this Court has nade an obli que
suggestion that RCM 305 applies to cases of pretrial

restriction tantanmount to confinement, it has not expressly

hel d so.EI

Theref ore, absent waiver, | nust face the substantive
issue. |Is RCM 305 credit due for pretrial restriction
tantamount to confinenent? | amskeptical. First, if it
is due, thenit wll likely be due in all cases of

restriction tantanmount to confinenment. By definition,
restriction tantamount to confi nenent presents the
situation where the conmander will not have applied RCM 305
because he or she believes an accused is in restriction and
not in confinenent-- constructive or actual. Second, if it

is always due, then why is it not obvious error for a

3«[1]t appears that the Court of MIlitary Review correctly concl uded
that restriction tantanount to confinenent is a formof confinenent to
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mlitary judge to grant Mason credit, but not address RCM
305? | think the better argument is that it is not due.
The rel evant statutory |anguage is found in RCM 305
under the subtitle “pretrial confinenent” and not pretrial
restraint generally. RCM 305(a) states that “[p]retrial
confinenent is physical restraint,” as distinct from
restriction. See RCM 304(a)(2). The Discussion of 305(a)
addresses confinenment in ternms of confinenent facilities,
and with reference to PON, who are not |likely to be
restricted but, rather, confined. RCM 305(f), (h), (i),
and (j) all seemto be triggered, and are understood to be
triggered, by actual confinenent. This is consistent with
ot her sections of the Manual, |ike RCM 202(c)(2), which
treats confinement and restriction as distinct concepts,
and paragraph 102c, Part 1V, where restriction is defined
as a “noral restraint.” As aresult, | would find it hard,
absent persuasive executive practice, to find that the
President intended pretrial restriction tantanmunt to

confinement to receive double credit (i.e., Mason credit

and RCM 305 credit).
In my view, the mlitary judge got the nessage --

appel | ant was seeki ng whatever credit he was due. The

which RCM 305 . . . applies.” United States v. Gegory, 23 Ml 246 (CMA
1986) (summary di sposition).
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mlitary judge responded correctly by awardi ng appel | ant

day-for-day Mason credit.
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SULLI VAN, Seni or Judge (concurring in part and in the
result):

The majority affirnms this case on the basis that
appellant’s failure at trial to request additional pretrial
confinement credit under RCM 305 “wai ved” any right which
he m ght have to such credit. It cites RCM 905(e) and the

decision of this Court in United States v. McCants, 39 M

91, 93 (CMA 1994). It also notes that appellant failed to
show plain error has occurred under RCM 305. | would hold
that, in the absence of plain error, appellant’s post-trial
claimfor additional sentence credit should be denied. See

United States v. Scal arone, 54 MJ 114 (2000); United States

v. Huffrman, 40 MJ 225 (CMA 1994) (hol ding that pretrial

confinenment credit questions not knowi ngly waived at trial
shoul d be resolved at the appellate | evel on the basis of

plain error).

Turning first to the general question of waiver, |
must note that it has |ong been defined by the Suprene
Court as “the intentional relinquishnment or abandonnent of

a known right.” Johnson v. Zerbst, 304 U S. 458, 464

(1938), quoted in United States v. dano, 507 U S. 725, 733

(1993). There is no evidence in this case that appell ant

or his defense counsel knew that a panel of the Arny Court
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of MIlitary Review had previously held that RCM 305(k)
applied to pretrial restriction which was “tantanmount to

confinement.” See United States v. Gegory, 21 M} 952

(ACVR 1986).EI Mor eover, no strategic reason has been
identified for the defense to raise this claimto

addi tional or double confinenent credit only on appeal
after the confinenment portion of appellant’s sentence had

been served. See United States v. Summer, 265 F.3d 532,

537-39 (7'M Cir. 2001); United States v. Gore, 154 F.3d 34,

41-42 (2™ Cir. 1998); cf. United States v. Staples, 202

F.3d 992, 995 (7'" Cir. 2000); United States v. Yu-Leung, 51

F.3d 1116, 1121-23 (2" Cir. 1995).

Nevert hel ess, as pointed out by the majority, there
was a failure by appellant and his defense counsel at his
trial to make a notion for appropriate sentence relief
under RCM 305(k), as provided for in RCM 305(j). (R 12,
84-85, 255-58) Moreover, RCM 905(e) states:

(e) Effect of failure to raise
def enses or objections. Failure by

a party to rai se defenses or
obj ections or to nake notions or

1| agree with Judge Baker that the two judge order of this Court
affirmng United States v. Gregory, 23 M 246 (CVA 1986) (sumrary

di sposition), is not a sufficient basis on which to find a know ng

wai ver by defense counsel of appellant’s “apparent” right to additional
sentence credit under RCM 305(k). See United States v. Diaz, 40 M
335, 339-340 (CMVA 1994) (hol ding that effect of sunmary di sposition on
ot her cases has not yet been decided).
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requests which nmust be made before
pl eas are entered under subsection
(b) of this rule shall constitute
wai ver. The mlitary judge for good
cause shown may grant relief from
the waiver. Qher notions,
requests, defenses, or objections,
except lack of jurisdiction or
failure of a charge to allege an

of fense, nmust be rai sed before the
court-martial is adjourned for that
case and, unl ess otherw se provided
in this Manual, failure to do so
shal | constitute waiver.

(Enmphasi s added.)

The majority now relies on these Manual provisions and the
absence of plain error to find a wai ver based on
appellant’s failure to raise his RCM 305(k) claimat trial.
| applaud the majority’s reaffirmation, albeit sub

silentio, of Huffman and Scalarone.EI See generally United

States v. Hayes, 218 F.3d 615, 619-20 (6'" Cir. 2000)

(waiver is a rule of prudence, not jurisdiction).

| initially note that the requirenent for a tinely
objection or notion is a basic conmponent of both civilian
and mlitary procedure. See RCM 905(e); Fed. R Cim P.
12(b), 30, and 51. Moreover, it is equally well

est abl i shed t hat

2 See also United States v. Glley, 56 M) 113, 127 (2001)(Sullivan, J.,
concurring in part and dissenting in part).
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“[a] rigid and undevi ating
judicially declared practice under
whi ch courts of review woul d

i nvari ably and under al

ci rcunst ances decline to consider
al | questions which had not

previ ously been specifically urged
woul d be out of harmony with . :
the rules of fundanental justice[.]”
Hornmel v. Helvering, 312 U S. 552,
557 (1941).

United States v. O ano, 507 U. S. at 731. Finally, both

mlitary and federal civilian appellate courts hold that
appellate review is not precluded by these types of rules

when plain error exists. United States v. Scal arone,

supra; United States v. Huffrman, supra; United States v.

Hayes, supra.

RCM 905(e) is not a “waiver” rule as defined by the

Suprene Court in United States v. O ano, supra. As noted

above, the Suprene Court in O ano has defined waiver in far

different terns. It said:

VWaiver is different from
forfeiture. Wiereas forfeiture is
the failure to make the tinely
assertion of a right, waiver is the
“intentional relinquishnent or
abandonnent of a known right.”
Johnson v. Zerbst, 304 U. S. 458, 464
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(1938); see, e.g., Freytag v.
Conm ssi oner, 501 U.S. 868, 894, n.2
(1991) (SCALIA, J., concurring in
part and concurring in judgnent)

(di stingui shing between “wai ver" and
“forfeiture"); Spritzer, Crimna

Wai ver, Procedural Default and the
Burger Court, 126 U.Pa.L.Rev. 473,
474-477 (1978) (sane); Westen, Away
fromWiiver: A Rationale for the
Forfeiture of Constitutional Rights
in Crimnal Procedure, 75

Mch. L. Rev. 1214, 1214-1215

(1977) (sane). Wiether a particular
right is waivable; whether the

def endant nust participate
personal ly in the waiver; whether
certain procedures are required for
wai ver; and whet her the defendant’s
choi ce must be particularly infornmed
or voluntary, all depend on the
right at stake. See, e.g., 2 W
LaFave & J. Israel, Crimnal
Procedure 8 11.6 (1984)(allocation
of authority between defendant and
counsel); Dix, Waiver in Crimna
Procedure: A Brief for Mire Carefu
Anal ysis, 55 Texas L.Rev. 193
(1977) (wai vability and standards for
wai ver). Mere forfeiture, as
opposed to wai ver, does not
extingui sh an “error” under Rule
52(b). Although in theory it could
be argued that “[i]f the question
was not presented to the trial court
no error was commtted by the trial
court, hence there is nothing to
review," Ofield, The Scope of
Appeal in Crimnal Cases, 84

U. Pa. L. Rev. 825, 840 (1936), this is
not the theory that Rule 52(b)
adopts. If a legal rule was
violated during the district court
proceedi ngs, and if the defendant
did not waive the rule, then there
has been an "error” within the
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meani ng of Rule 52(b) despite the
absence of a tinely objection.

507 U. S. at 733-34 (enphasis added); see al so Johnson v.

United States, 520 U. S. 461 (1997).

RCM 905(e) is a “raise or waive” rule, typically known
as a rule of forfeiture. As noted earlier, it is well-
established that such a rule does not absolutely preclude

appellate review See United States v. O ano, supra.

Not ed commentators on crimnal | aw have nade cl ear
that this is the prevailing viewin American courts. They

sai d:

Forfeiture of the Right to

Appeal Ol ssues Not Raised in the
Trial Court. Perhaps no standard
governing the scope of appellate
reviewis nore frequently applied
than the rule that “an error not

rai sed and preserved at trial wll
not be considered on appeal.” Even
a constitutional right “may be
forfeited in crimnal as well as
civil cases by the failure to nmake
tinmely assertion of the right.” In
the federal system the principal
rule is codified in Federal Rule 51,
al t hough preservation requirenents
are also stated el sewhere in
statute, court rule, and judicial
decision. States have simlar

provi sions. The val ues underlying
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this rule were aptly sunmari zed by
the Oregon Court of Appeals:

There are many rationales for
t he raise-or-waive rule: that
it is a necessary corollary of
our adversary systemin which
i ssues are franed by the
litigants and presented to a
court; that fairness to al
parties requires a litigant to
advance his contentions at a
time when there is an
opportunity to respond to them
factually, if his opponent
chooses to; that the rule
pronotes efficient trial
proceedi ngs; that reversing
for error not preserved
permts the losing side to
second-guess its tactical

deci sions after they do not
produce the desired result;
and that there is sonething
unseem y about telling a | ower
court it was wong when it
never was presented with the
opportunity to be right. The
princi pal rationale, however,
is judicial econony. There
are two conponents to judicial
econony: (1) if the losing

si de can obtain an appellate
reversal because of error not
objected to, the parties and
public are put to the expense
of retrial that could have
been avoi ded had an objection
been nmade; and (2) if an issue
had been raised in the trial
court, it could have been
resol ved there, and the
parties and public would be
spared the expense of an
appeal .
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There is, of course, nothing in

t hese rationales that requires that
the “raise-or-waive” rule be
absolute, and all jurisdictions
recogni ze one or nore situations in
whi ch i ssues not raised bel ow will
be considered on appeal. The plain
error rule. . . is clearly the nost

i nportant of these “exceptions” to
the rai se-or-waive rule. Severa

ot her exceptions ...either do not
cover as broad a range of

obj ections, or are not as wdely
accepted, but they neverthel ess have
a fairly significant inpact upon the
scope of review in many
jurisdictions.

5 Wayne LaFave et al., Crimnal Procedure § 27.5(c) at 923-

24 (2d ed. 1999). Qur decisions in Huff man and Scal arone

are consistent with this well-established practi ce.

In this light, the nmgjority’s resolution of appellant’s
post-trial claimfor additional sentence credit under RCM
305(k) on the basis of RCM 305(j), RCM 905(e), and the

el

absence of plain error is well taken. I n cases deci ded

after United States v. MCants, supra, we have not

forecl osed appellate review of clains for other types of

31 do not agree with the majority that this Court should continue to
use the word “waiver” when it means “forfeiture.” As Judge Posner has
poi nted out, “[t]he distinction between waiver and forfeiture is

i mportant to the operation of an adversary system which is another
reason for avoiding use of the word ‘waiver’ to designate both
concepts.” See United States v. Richardson, 238 F.3d 837, 841 (7" Cir.
2001). Precision, not inprecision, should be the hallmrk of this
Court in the area of plain error. See United States v. Powell, 49 M
460, 466 (1998)(Sullivan, J., concurring in the result); see generally
United States v. O ano, 507 U S. 725 (1993).
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sentence credit because of a sinple failure of an accused

to nove for this sentence credit at his court-marti al

As noted above, we have followed a road in United

States v. Huffman, supra, and United States v. Scal arone,

supra, simlar to federal civilian practice and revi ewed
for plain error. W do so again in this case. See

generally LaFave, supra, 8§ 27.5(c) and (d) at 918-28.

| further conclude that the mlitary judge did not
plainly err by failing to give appellant additional credit
for his pretrial restriction tantanount to confi nenent
under RCM 305. She gave appellant 136 days credit for
pretrial restriction tantanmount to confinenment pursuant to

United States v. Mason, 19 MJ 274 (CMA 1985) (summary

di sposition). United States v. Gegory, 21 M} at 952, the

source of his purported legal right to additional credit
under RCM 305, does not automatically entitle an accused to
double credit for pretrial restriction tantanmount to
confinement. A record nust exist justifying such a claim
under this rule, and as pointed out by the majority, it is

not here.
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Finally, it is ny viewthat the Arny Court’s decision
in Gegory is flawed and shoul d not be adopted by this

Court. But see United States v. Gegory, 23 Ml 246 (CVA

1986) (summary di sposition); cf. United States v. Diaz, 40

M} 335 (CVA 1994). On this point, | note that RCM 304
provides for different types of “pretrial restraint,”
including pretrial confinenment to be inposed by order.
(“[Clonditions on liberty, restriction in |ieu of arrest,
arrest, or confinement”) |If “pretrial confinenment” is
ordered (“physical restraint, inposed by order of conpetent
authority, depriving a person of freedom pendi ng

di sposition of offenses”), RCM 305 also applies. See RCM
304(a)(4). The logical inference to be drawn fromthe
wor di ng of RCM 304(a)(4) is that RCM 305 does not apply
where a | esser formof pretrial restraint is “ordered.”
Accordi ngly, because pretrial confinenent was not ordered
in this case, appellant is not entitled to additional
credit for failure of his comrander to conply with the

requi renents of RCM 305.

In sum | would affirmthis case on the basis that
appel  ant has not showed that the mlitary judge plainly
erred in failing to give himadditional sentence credit

under RCM 305(k). Appellant received 136 days credit for
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his pretrial restriction tantanmunt to confinenent, and he
had no per se entitlenment to double credit, even if United

States v. Gregory, supra, was good |law. Accordingly,

would affirmthe sentence in this case.
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