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Judge BAKER delivered the opinion of the Court.

A mlitary judge sitting as a general court-martial tried
appellant. In accordance with his pleas, he was found guilty of
conspiracy to wongfully di spose of ML12 Denolition Charge (C
4), dereliction of duty in failing to report to appropriate
authorities the known | ocation of the stolen C 4, wongful
di sposition of these explosives, and a violation of 18 USC
8 842(h), by unlawfully possessing, transporting, and/or storing
the G4, in violation of Articles 81, 92, 108, and 134, Uniform
Code of MIlitary Justice, 10 USC 88 881, 892, 908, and 934,
respectively. Appellant was sentenced to a di shonorable
di scharge, confinement for ten years, total forfeitures, and
reduction to pay grade E-1. The convening authority approved
t he adj udged sentence and, except for the punitive discharge,
ordered it executed. However, in conpliance with a pretrial
agreenent, he suspended all confinenent in excess of forty-nine
months for a period of twelve nonths fromthe date of his fina
action.

The Court of Crimnal Appeals affirnmed the findings in an
unpubl i shed opi nion. However, in connection with appellant’s
conviction for violating 18 USC § 842(h), it excepted the word
“transporting” fromthe specification. The court also ruled

that appellant’s sentence was inappropriately severe and
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reassessed. Upon reassessnent, the court reduced appellant’s
confinement to forty-two nonths.
This Court granted review of the foll ow ng issue:
VWHETHER APPELLANT’ S SUBSTANTI VE RI GHTS WERE MATERI ALLY
PREJUDI CED BY THE CONVENI NG AUTHORI TY’ S FAI LURE TO
G VE H M NOTI CE OF AND AN OPPORTUNI TY TO REBUT ADVERSE
PREENLI STMENT JUVENI LE MATTERS FROM OUTSI DE THE
RECORD, THAT THE CONVEN NG AUTHORI TY CONSI DERED BEFORE
TAKI NG ACTI ON ON APPELLANT’ S CASE
Appel I ant conpl ai ns on appeal that the convening authority
i mproperly considered certain matters contained in his service
record prior to taking action under RCM 1107, Manual for Courts-
Martial, United States (2000 ed.).EI We resolve this issue

agai nst appellant and affirm

Di scussi on

During post-trial review, the convening authority stated in
his final action, “I considered the Staff Judge Advocate’s
recommendation, record of trial, the Service Record Book [ SRB]
of Corporal Lester R Harris, and the matters submtted by the
defense pursuant to R C.M 1105, MCM 1995.” As appellant’s
brief states, his “SRB contai ned three pages docunenting
crimnal offenses that he conmtted before he enlisted in the
Mari ne Corps, many of which he commtted while a juvenile.”

Final Brief at 4. Specifically, the SRB contained a one-page

formtitled “Request for Waiver of Enlistnent Criteria,” from

L' All Manual provisions cited in this opinion are identical to the ones in
effect at the tinme of appellant’s court-nmartial.
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the Commanding Oficer, United States Marine Corps Recruiting
Station, Dallas, to the Commandi ng General, Marine Corps Recruit
Depot, San Diego. This docunent includes blocks for “Drug” use
and “Ofenses,” including space to record the nature and

di sposition of such offenses. Included with this formis a two-
page docunment with the follow ng heading: “Subj: Request for
Wai ver Case of Harris, Lester R” This latter docunent provides

in narrative form inter alia, background on appellant’s use of

marijuana, LSD, and cocaine prior to enlistnent, sonme of which

occurred while appellant was a juvenile. Appellant’s

submi ssions pursuant to RCM 1105, Manual, supra, did not address

t hese SRB entries.EI
Appel lant first argues that the docunents do not fal

within the matters delineated within the neani ng of RCM 1107

that the convening authority may consider w thout giving

appel  ant an opportunity to respond. RCM 1107(b) (3) provides:

Matters consi dered.

(A) Required matters. Before taking action, the convening
authority shall consider:

(1) The result of trial;

(i) The recommendation of the staff judge advocate
or legal officer under RCM 1106, if applicable;
and

2 These pages, along with other entries fromappellant’s SRB, were subnitted
by the Governnent to the Court of Crimnal Appeals for inclusion in the
appel | ate record.
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(tit) Any matters submtted by the accused under RCM
1105 or, if applicable, RCM 1106(f).

(B) Additional matters. Before taking action the convening
authority may consi der:

(1) The record of trial;

(i) The personnel records of the accused; and

(tii) Such other matters as the convening authority
deens appropriate. However, if the convening
authority considers matters adverse to the
accused fromoutside the record, with know edge
of which the accused is not chargeable, the
accused shall be notified and given an
opportunity to rebut.

Appel I ant asserts that RCM 1107 does not define the term
“personnel record,” but that the termis defined in RCM
1001(b)(2). According to appellant, since the docunents in
issue fail to neet the definition in RCNIlOOl(b)(Z),E]they cannot
be consi dered personnel records for the purposes of RCM 1107.
Appel I ant al so argues that while these docunents were, as a
matter of fact, in his SRB, they are not personnel records kept
in accordance with service regulations and, thus, were
i mproperly contained in his service record. Therefore, he
shoul d not be charged with know edge of the docunents’ presence

in his SRB. In either case, he contends, since the docunents

were not personnel records properly considered by the conveni ng

®This provision states: “ Personnel records of the accused’ includes any
records made or mmintained in accordance with departnental regulations that
reflect the past mlitary efficiency, conduct, performance, and history of
t he accused.” (Enphasis added.)
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authority, they were “other matters” for which the convening
authority was obligated to give himnotice under RCM
1107(b)(3)(B)(iii). Finally, appellant argues that once a

servi cenenber qualifies for enlistnent, his past m sdeeds shoul d
not be held against him He should start with a clean slate,
especi ally when those m sdeeds were conmtted as a juvenile.

The problemw th appel l ant’ s argunent regardi ng RCM
1001(b)(2) and RCM 1107 is that the Waiver of Enlistnment
Criteria, as appellant notes, was part of his SRB, which is a
repository of appellant’s personnel records and was sonething to
whi ch appel | ant had access. Further, Rule 1001(b)(2) is a rule
of adm ssibility intended to regulate the type of evidence
subm tted by counsel as part of the adversarial process during
t he presentencing hearing, not as part of the post-trial action
by the conveni ng authority.EI Rul e 1107(b)(3) provides the
convening authority with broad discretion as to which matters to
consider prior to acting on a case. Rule 1107(b)(3) also
provi des the accused with constructive notice of the natters
that nust and nay be considered by the convening authority, such
as “personnel records of the accused.” RCM 1107(b)(3)(B)(iii)
requires actual notice only “if the convening authority

considers matters adverse to the accused from outside the

4 Even if the second paragraph of RCM 1001(b)(2) were viewed as a definition
of “personnel record” applicable to RCM 1107, the plain text of the paragraph
is inclusive rather than exhaustive as to the nmeaning of “personnel record.”
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record, with knowl edge of which the accused is not chargeable .
Both parties agree that the relevant regulation is Mrine

Corps Order P1070.12, Individual Records Adm nistrati on Manual

(known to Marines by its short title “IRAM ), of which we take

judicial notice in this circunstance. See United States v.

Mead, 16 M) 270, 273 (CMVA 1983). “The | RAM publishes poli ci es,

procedures, and technical instructions for the adm nistration of

personnel records.” |RAM at para. 0001 (enphasis added). The

| RAM “i s issued for the guidance and conpliance of al

i ndi vi dual s concerned in any aspect of Marine Corps personnel

records admnistration.” Marine Corps Order P1070.12J (My 16,

1998) (enphasis added). Chapter 4 of the IRAMis titled
“Service Record Book (SRB).” Based on the foregoing, it is
beyond peradventure that the SRB is a repository of “personnel
records.”

Appel I ant antici pates this conclusion in arguing that the
presence of the enlistnment waiver in his SRBis not controlling
because the wai ver was maintained in appellant’s SRB contrary to
service regulations. Therefore, it was not itself a “personnel
record.” Chapter 4 of the | RAM arguably suggests ot herw se.

Par agr aph 4000 anticipates the inclusion of preenlistnment
information, stating: “The SRB is designed for recording

specified informati on about a Marine at the tinme of enlistnent.”
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(Enphasi s added.) Paragraph 4001(c)(2)(48) of the regul ation
states that the foll ow ng docunents are to be inserted in the
SRB, if applicable: “Any special authority for
enlistnment/reenlistment or extension.” However, we need not
ultimately determ ne the scope of these provisions. Appellant
has not carried his burden of denonstrating before this Court
that the enlistment waiver docunments maintained in his service
record do not constitute “special authority” within the neaning
of subparagraph (48). Therefore, we need not decide today

whet her a docunent inproperly maintained in an accused’ s SRB nmay
be consi dered. B

Concl usi on

The docunents were part of appellant’s SRB, a repository
of an enlisted Marine’ s personnel records. Appellant had a
right to review his SRB and address any potentially adverse
information contained in the SRB as part of his clenency
petition. See |IRAM at para. 4001.3 (“When Marines desire to
exam ne their SRB, they may do so. . . .”7). Therefore,
appel I ant was “chargeable” wth knowl edge of the contents of his
SRB and was on notice, pursuant to RCM 1107(b)(3)(B), that the

enl i stment wai ver docunents could be considered by the conveni ng

®Appel l ant’ s argunent that preenlistment and juvenile conduct should not be
hel d agai nst himis a prudential argument founded on policy considerations
rather than legal dictates. It is also an argunent that can appropriately be
made as part of an RCM 1105 subni ssion.
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authority. Under these circunstances, the convening authority
properly considered the enlistnment wai ver docunents in the SRB
prior to his action and was not obligated to further notify
appel l ant that he would do so.

The decision of the United States Navy-Mrine Corps Court

of Crimnal Appeals is affirned.
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