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Seni or Judge SULLI VAN delivered the opinion of the Court.

During June of 1998, appellant, an E-5, was tried by a
general court-martial conposed of officer and enlisted nenbers at
Travis Air Force Base in California. He was charged with one
specification of wongfully using nethanphetam ne, in violation
of Article 112a, Uniform Code of MIlitary Justice, 10 USC § 912a.
He was found guilty of that offense and sentenced to a bad-
conduct discharge and reduction to E-4. On Novenber 2, 1998, the
conveni ng authority approved this sentence as adjudged, and on
Cct ober 31, 2000, the Court of Crim nal Appeals affirned.

This Court granted reviewin this case on May 25, 2001, on
two issues:

l.

WHETHER THE M LI TARY JUDGE ERRED I N
DENYI NG APPELLANT" S MOTI ON TO SUPPRESS
H S HAIR DRUG TEST RESULTS WHEN THE OSI
AGENTS PROVI DED FALSE AND M SLEADI NG

| NFORMATI ON TO THE MAG STRATE AND WHEN
THERE WAS A LACK OF PROBABLE CAUSE FOR
THE SEARCH AUTHORI ZATI ON.

WHETHER THE M LI TARY JUDGE ERRED I N
DENYI NG APPELLANT" S MOTION IN LIM NE TO
SUPRESS THE HAI R TEST RESULTS BASED ON
ML.R EVID. 401 AND 403, VWHEN THE
GOVERNMVENT EXPERT W TNESS TESTI FI ED THAT
THERE WAS NO WAY TO DETERM NE WHI CH PART
OF THE HAI R CONTAI NED THE | LLEGAL DRUG
AND, THUS, WHEN APPELLANT ALLEGEDLY USED
THE SUBSTANCE.

We hold that the mlitary judge did not err when he admtted

evi dence of drug tests performed on appellant’s hair show ng the
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presence of methanphetamne. See United States v. Allen, 53 M

402 (2000); see generally United States v. Bush, 47 M] 305

(1997).

The mlitary judge nade the follow ng findings of fact and
concl usi ons of |aw concerning appellant’s notion to suppress the

results of the testing of his hair for traces of drugs:

1. In the early norning hours of
Tuesday, 1 April 1998, Deputy Ernesto
Ram rez and Deputy Brian Bi shop were on
routine patrol in a high crinme area of
Whittier, CA. They were in uniform
driving a standard bl ack and white
police car. Deputy Ramrez was a
training officer and Deputy Bi shop was
in atraining status on that date.

2. At approxinmately 0002 hours on 1
April 1998, the Deputies saw a vehicle
traveling in front of themwth its
license plate obstructed by a trailer
hitch. This is a violation of

Cal i fornia Vehicle Code Section 5201.
Deputy Ram rez turned on his overhead
l[ights in order to warn or cite the
driver for the violation. The driver,
|ater identified as the accused, SSG
James R Cravens, pulled over.

3. Deputy Ram rez approached the
driver’s side of the vehicle and Deputy
Bi shop approached the passenger side.

| medi ately, Deputy Ramirez noticed a

bl ack col ored fabric object bulging from
beneath the accused s open and
unbuttoned shirt. He detained the
accused to investigate his suspicion
that the object was a firearm shoul der
hol ster.

4. During the investigation concerning
t he possession of the firearm Deputy
Rami rez noticed the accused was
extrenely nervous, that he constantly
shifted his weight fromside to side,
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and that his speech was very rapid. The

accused woul d continue to answer
questions even after giving conplete
answers and he would voluntarily talk
about subjects w thout bei ng asked.
Deputy Ramrez also noticed his
attention seened to be divided. Based
on Deputy Ramrez’ s training, know edge,
and experience in detecting synptons of
drug use, these objective observations
gave him a reasonabl e suspicion that the
accused was under the influence of a
stimul ant .

5. Based on his objective reasonable
suspi cion that the accused was under the
i nfluence of a stinulant, Deputy Ramrez
| awful Iy detai ned the accused for
further investigation. He asked the
accused if he was using any prescription
nmedi cati on. The accused stated he was
not .

6. Deputy Ramrez then began to conduct
the field tests to determne if the
accused was under the influence of a
stinulant. These tests were conducted
on the side of a public road while the
accused was standing outside of his
vehicle. Wile doing the |ight
accompdation test, the accused

vol unteered, “If you want to know if |
did sonme dope, | did aline earlier,” or

words to that effect. Deputy Ramrez
noti ced the accused had little or no
reaction to light and his pupils were
dilated to approximately 7.5mm using a
pupi | onet er .

7. The accused was then seated in the
back of the patrol car while Deputy

Ram rez checked his pulse. Hi s pulse
was neasured at 129 beats per mnute.
The accused was not in custody, nor had
he been placed under arrest. The
accused was not in handcuffs during

t hese tests.

8. After this investigation, Deputy

Ram rez believed he had probabl e cause
to arrest the accused for violations of
the California Health and Safety Code.
The accused was arrested for a violation
of section 11550(A), use of a controlled
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substance, a m sdeneanor offense, and a
vi ol ation of section 11550(E), being
under the influence of a controlled
substance while in the possession of a
firearm a felony offense.

9. The accused was booked into the Pico
Ri vera Sheriff’s Station. During the
booki ng process, the accused was given

t he opportunity to provide a urine

speci nen to prove or disprove the
presence of a stinmulant or illegal
narcotic in his body. The accused was
informed that if he refused to submit to
a urine test, his refusal would be used
against himin a court of |aw show ng
consci ousness of guilt. In response to
the request, the accused stated, “I’'m
fucked if I do and I"mfucked if |
don't.” He then decided to refuse to
subnmt a urine specinen

10. Wthin the drug culture, “doing a

I ine” means segregating a snmall pile of
powder ed drugs, typically cocaine or

met hanphet am ne into |ines approximtely
one to two inches long. Typically a
razor bl ade, credit card, or other I|ike
object is used to formthe “line” and
the user will snort the substance

t hrough the nostrils with a straw or

ot her cylindrical object.

11. There are many different neans of
usi ng et hanphetam ne. A user can heat
t he substance and snoke the funes,

usual ly through a gl ass pi pe of sone
sort; a user can heat the substance to a
liquid form then inject it; a user can
snort the powdered form of the substance
as descri bed above, or in sonme cases a
user can ingest the substance in a pil
form The nost common neans of using
nmet hanphet am ne in southern California
is to snort the substance.

12. Met hanphet am ne and nost stinul ants
are generally detectable in urine up to
72 hours after ingestion. However, hair
serves as a repository for drugs,
netabolites, vitamns, and other
substances delivered by the blood to the
hair. These substances are principally
deposited in the internal portion of the




United States v. Cravens, 01-0249/AF

hair, known as the cortex. The forensic
acceptability of hair testing relies on
t he sane science, an i Mmmunoassay and gas
chr onot ogr aphy/ mass spectronetry (GC M)
anal ysis, as tests for drugs in other
body fluids and tissues. The substances
and their netabolites can be detected in
hai r sanpl es approxi nately seven days
after ingestion and wll renain present
as long as the hair renains.

13. Cenerally, a GO/ M analysis wll
detect chronic or repetitive use of a
substance. However, dependi ng on
several factors including dose, It is
scientifically possible to test for a
single use, but a positive result Is not
guaranteed. A positive hair drug test

i ndi cates that the person used the
substance on at | east one occasion, but
does not discrimnate between the nunber
of uses. A negative hair drug test may
indicate that the person did not use the
substance (within a time frane
consistent wwth the Iength of hair) or
it may indicate that the accused used a
smal | enough dose of the substance that
it would not be detected.

14. On 4 April 1997, SA Ernest

Sl atinsky and SA Scott Burris, AFQSI Det
110, Los Angel es AFB CA, were first
notified of the accused’ s arrest. SA

Sl atinsky was informed that no urine
sanpl e had been taken fromthe accused.
Based on his experience and the passage
of time, he felt probable cause for a
urinalysis was | acking. Using AFCSI
training materials (Atch 2), SA

Sl ati nsky knew that hair sanples

retai ned evidence of drug use |onger
than urine. SA Slatinsky knew that a
positive result was not guaranteed, but
knew t he science coul d, depending on the
ci rcunst ances, detect a single use. SA
Burris was under the inpression that a
hair test would test positive for a

si ngl e use.

15. On 28 April 1997, SA Ernest

Sl ati nsky, AFCSI Det 110, Los Angl es AFB
CA, prepared an affidavit outlining the
facts and circunstances surroundi ng the
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traffic stop of the accused on 1 Apri
1997. (Atch 1, Defense Mdtion)

16. SA Slatinsky, SA Burris and Captain
O Conner, an attorney with the Los
Angel es AFB | egal office, personally
presented this affidavit to Col onel John
P. Caldwell, the MIlitary Magistrate.

Col onel Cal dwel |l used a checkli st
created by the Staff Judge Advocate’'s
office to assist himin determning if
probabl e cause existed (Atch 4). During
this meeting, Colonel Caldwell asked
guestions of the special agents directly
fromthe checklist. He then asked
guestions related to the affidavit.

Col onel Cal dwell may have taken notes of
this discussion, but destroyed the

not es.

(Enmphasi s added.) (R 278) (A.E. XlV)

The mlitary judge nade additional findings of fact and

conclusions of law on this notion. (R 279) He found:

1. Neither Special Agent Slatinsky nor
Special Agent Burris intentionally or

w th reckl ess disregard nade the
affidavit msleading. Nor do I find
that the statenments in Special Agent
Slatinsky’s affidavit that “drug

net abolites can be detected in hair
sanpl es after approxi mately seven days
of ingestion and will remain present as
long as the hair remains” is msleading.

Wiile | was concerned by the |evel of

pr of essi onal conpetence di spl ayed by
Speci al Agents Slatinsky and Burris and
was di sturbed by the | ack of

t hor oughness or attention to detail that
they exhibited, | judged that their
errors and m stakes, which interfered
with their preparedness to testify at
this trial and accurately report what
occurred, was due to inexperience and
insufficient training and i nsufficient
supervi sion rather than any i ntentional
m sconduct on their part. Special Agent
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Slatinsky’s testinmony that his failure
to discuss his view of the likelihood of
detecting a single use of

met hanphet am ne by hair testing was an
oversight is unfortunately very credible
and consistent with his failure to take
notes at the search authorization
nmeeting, forgetting that he could ask
Nat i onal Medi cal Services to segnment the
hair and not recalling the questions
that he was asked or to discuss the
issues wth his forensic consultant.

2. The fact that Special Agent
Slatinsky did not tell the search
authority that he personally believed
that there was a “slimchance” that the
hair sanple would test positive did not
taint the validity of the affidavit nor
did it take anay fromthe validity of
Col onel Cal dwel |’ s search authorizati on.

3. Colonel Caldwell presented very
forceful and clear testinmony reflecting
that he fulfilled his role as a neutral
and detached magi strate and that his
deci sion was clearly his own after
aski ng responsi bl e questi ons,
considering the OSI and JA advisor’s
views and then nmaking a personal
decision. Also he had a very good sense
of what probabl e cause was and his role
in the process. He is clearly an

i ndependent thi nker who rendered his
personal judgnent as he was required to
do so. He was convinced that the

evi dence of the accused’s use of an
illegal substance could be found in the
accused's hair.

4. Doctor Robertson’s testinony clearly

reflected that the defense’ s position
that the search authority was m sadvi sed

as to the capability of the science of
hair testing to detect a single use of
nmet hanphet am ne and that Special Agent’s

sic] Slatinsky’s failure to segnment the

hai r sanples or to request segnentation
was a fatal flaw in the search
authorization are not correct.

5. The governnent’s use of hair sanple
drug testing to corroborate the
accused’s adm ssions to the police
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officers and to determ ne what, if any,
cont raband substances he nmay have

i ngested or consuned was reasonabl e
under the totality of the circunstances
and did not represent an arbitrary or
unr easonabl e viol ati on of the accused’s
privacy rights.

As conclusions of law, | specifically
adopt the prosecution’s statenments of

| aw nunbered 18 through 32 in Appellate
Exhibit XIV and | conclude that the
government has nmet its burden on this
notion by nore than a preponderance of
t he evi dence.

(Enmphasi s added.)

Appel l ant’ s basic contention on this appeal is that
scientific evidence showing a sanple of his hair tested positive
for net hanphet am ne shoul d not have been adnmitted at his court-
martial. He makes two distinct argunents supporting his
position. First, he argues that the sanple of hair, which was
tested by the Governnent, was unlawfully seized from hi mw thout
probabl e cause to believe it contained evidence of drug use. See
MI.R Evid. 311(g)(2), Manual for Courts-Martial, United States
(1995 ed.).f[] Second, he asserts that the Governnent failed to
show the positive test results were relevant and reliable
evi dence showi ng drug use during the tinme period charged and,
therefore, this evidence was inadm ssible under MI.R Evid. 401

and 403. W conclude that the mlitary judge did not err by

1 Al Manual provisions are cited to the version in effect at the tine of
appellant’s court-martial. The current version is identical, unless otherw se
i ndi cat ed.
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admtting this hair analysis evidence in this case. See

generally United States v. Bush, 47 Ml at 305.

I

Appel lant initially contends that the mlitary judge erred
when he denied the defense’s notion to suppress evidence that a
sanpl e of appellant’s hair, seized by the Governnent, tested
positive for methanphetam ne. He argues that he showed by a
preponderance of the evidence that information provided as the
basis for authorizing this seizure and search was at | east
recklessly false and m sleading. He also contends that “[t] he
prosecution failed to rebut the defense evidence or to show the
validity and sufficiency of the rest of the information in the
affidavit.” Final Brief at 6. For both these reasons, he
asserts the scientific evidence pertaining to the seized hair
shoul d have been excluded. See MI.R Evid. 311(g)(2); Franks v.
Del aware, 438 U. S. 154 (1978). Finally, appellant argues that,
even assum ng the evidence presented to the magistrate in this
case was true, it did not provide a substantial basis for the
magi strate’ s concl usion that probable cause existed to seize and

test his hair. See MI|.R Evid. 311(g)(1) and 315(f).

Appel l ant particularly asserts in his brief that SA Sl ati nsky
m sl ed the nmagi strate, Colonel Caldwell, in three different

matters:

First, the OSI agent specifically did
not tell the mlitary nagistrate that

10
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the hair testing would not detect a one-
time use of nethanphetanm ne, which was
the crime OSI was investigating.

* * *

Second, the OSI agents affirmatively
msled the mlitary nagistrate with
their list of cases where “hair testing
has been upheld in State, Federal and
Mlitary Courts.”

* * *

Third, the affidavit clains that hair

testing has been “accepted by the

scientific and |l egal communities” as

cited in several articles.
Final Brief at 7,9, and 10. Appellant inplies that the obviously
critical nature of both the purported om ssion and fal se
information indicates that SA Slatinsky “provided fal se
statenents to the mlitary nmagistrate with at |east reckl ess

disregard for the truth.” Id. at 13; see United States v. Jones,

208 F.3d 603, 607 (7'" Gir. 2000) (to show reckless disregard for
truth, the defense nust offer evidence that affiant in fact
entertai ned serious doubts about the truth of his allegations or

had obvi ous reasons to doubt the veracity of the allegations).

MI.R Evid. 311(g)(2) essentially codifies the Suprenme Court

decision in Franks v. Delaware, supra. It states:

(2) False statenents. |If the defense
makes a substantial prelimnary show ng
that a governnment agent included a false
statenent knowi ngly and intentionally or
with reckless disregard for the truth in
the informati on presented to the
authorizing officer, and if the
all egedly fal se statenent is necessary
to the finding of probable cause, the
def ense, upon request, shall be entitled

11
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to a hearing. At the hearing, the

def ense has the burden of establishing
by a preponderance of the evidence the
al I egation of know ng and i ntenti onal
falsity or reckless disregard for the
truth. [If the defense nmeets it burden,
the prosecution has the burden of
provi ng by a preponderance of the
evidence, with the false information set
asi de, that the remaining information
presented to the authorizing officer is
sufficient to establish probabl e cause.

| f the prosecution does not neet its
burden, the objection or notion shall be
granted unl ess the search is otherw se

[ awf ul under these rules.

(Enmphasi s added.)

Appel I ant has asked this Court to relitigate the question of

SA Slatinsky’s state of mnd, i.e., did he know ngly and

intentionally, or with reckless disregard for the truth, m sl ead

the mlitary magi strate that a single use of drugs could be
detected by hair analysis and that scientific and | egal
authorities supported the adm ssion of such evidence? See

generally United states v. Colkley, 899 F.2d 297, 300-03 (4'"

Cr. 1990). This was a question of fact for the trial judge.
See United States v. Allen, 53 MJ] at 408; United States v. M cKk,

263 F.3d 553, 564 (6'" CGir. 2001). The military judge resol ved
this question adversely to the defense (R 278), and his ruling

is supported by evidence in the record. See United States v.

Col kl ey, supra at 301.

In this regard, we note that the Governnent introduced
evi dence that one-time drug use could actually be detected by

hair analysis, albeit under certain limted circunstances. (R

12
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227-28) It also introduced evidence that SA Sl atinsky was
generally aware of this possibility but he did not think it was
necessary to informthe magistrate of it. It further introduced
evi dence that this agent mistakenly failed to request
segnentation, which was the scientific prerequisite for detection
of one-time use. (R 181, 187-88, 196, 198) Finally, the
Governnent introduced evidence that he relied on materials he
received in training as the basis for the scientific and | egal
representations he made in his affidavit. (R 179-80) In these
ci rcunst ances, we conclude that appellant has failed to show the
mlitary judge's factfinding as to SA Slatinsky' s state of mnd

was clearly erroneous. See United States v. Mck, supra; cf.

United States v. Witely, 249 F.3d 614, 621-24 (7'" Gir. 2001);

see generally United States v. Photogrametric Data Services,

Inc., 259 F.3d 229, 238 (4'" Gir. 2001) (mere negligence in
recording facts in supporting affidavit is not sufficient to

establish Franks violation).p]

Turning to appellant’s second argunent, he contends that,
accepting as true the information provided to the mlitary
magi strate, there was no substantial basis for his conclusion
t hat probabl e cause existed to seize his hair on April 29, 1997.

We note, however, that there was evidence appellant admtted

2 This case illustrates well why federal nmilitary and civilian systems of
justice grant deference to search authority provided by detached nagistrates,
such as Col onel Caldwell, who are prepared to put |aw enforcenent affiants to
the test.

13
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using drugs to a police officer on April 1, 1997. There was al so
evi dence that appellant exhibited a deneanor consistent with drug
use at that tinme. Finally, there was evidence presented to the
mlitary nagistrate that “drug netabolites can be detected in
hair sanples after approximately seven (7) days of ingestion and
will remain present as long as the hair remains.” (Statenent of
Probabl e Cause April 28, 1997) (A.E. XlIIl Attachnment 1) This
information constituted a legally sufficient basis for finding
probabl e cause, as defined in MI.R Evid. 315(f)(2) and our case
law. See United States v. Prouse, 945 F.2d 1017, 1024 (8" Gr.

1991); see generally United States v. Hall, 50 MJ 247, 249 (1999)

(“Probabl e cause to search exists when there is a reasonabl e
belief that the . . . evidence sought is located in the place or

on the person to be search[ed].”).

I

Appel I ant al so asserts that the results of hair analysis
tests for drugs in his case were inadm ssible under MI|.R Evid.
401 and 403. He notes that he was charged with using
met hanphet am ne on or about April 1, 1997, but his 3-centineter
hair sanple was not taken until April 29, 1997, and it was not
segnented. He asserts therefore that a positive test result for
his hair sanple indicated only drug use at sonme unspecified point
within four to five nonths preceding April 29, 1997. Final Brief
at 16. Accordingly, he argues that such hair analysis evidence
was not relevant to show his charged use of nethanphetam ne on or

about April 1, 1997. See MI|.R Evid. 401.

14



United States v. Cravens, 01-0249/AF

Appel I ant was charged wi th using net hanphetam ne between “on
or about 28 February 1997 and on or about 1 April 1997.”

Evi dence of his adm ssion on April 1, 1997, to “doing a line” was
admtted in this case, as well as evidence of a police officer’s

observations of his denmeanor at that tinme al so suggesting recent

drug use. Scientific evidence further indicating drug use which

was proximate in time to the charged use is, at the very | east,

relevant to corroborate his confession. See United States v.

Hal |, supra at 251-52 (evidence of positive urinalysis three

nont hs after confessed use is sufficient corroboration of
conf essi on).

An additional argunment appellant nmade at trial was that due
to the above tine-of-use problem the challenged hair analysis
evi dence was too confusing for adm ssion at this court-martial.
See M|.R Evid. 403. (R 262, 266) On appeal, however, he
asserts that “the nebul ous nature of the tests conducted in
Appel lant’ s case and the variation in test ‘results’ that can be
reported by a laboratory calls into question the validity of the
‘science’ inplenmented in Appellant’s case.” Final Brief at 16-
17. He contends the tests were nebul ous because “there is no
cutoff process to determ ne whether a result is positive.
Instead, that is left of the discretion (guesswork) of the
forensic toxicologist looking into the case.” 1d. at 16. He now
argues that such dubious scientific evidence should al so have

been excluded under M1 .R Evid. 403.

15
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Appel lant cites no legal authority for his attack on the
scientific validity of hair analysis for determ ning the presence

of contraband drugs. See Daubert v. Merrell Dow Pharmaceutical s,

Inc., 509 U S. 579 (1993). Mireover, in United States v. Bush,

this Court held that an appellate court is not an appropriate
place to relitigate a notion to admt such expert testinony, and
we refused to determ ne de novo the reliability of hair analysis
evi dence admtted by the judge in that case. 47 M} at 305.
Appel I ant essentially makes the same request on this appeal under
the guise of MI.R Evid. 403. Moreover, evidence was admtted in
this case of a reporting limt set by the National Medical

Servi ces which underm nes the key factual conmponent of his
scientific validity argunment. (R 383-86) Appellant has not
denonstrated that the reporting limt established by NV5E was too
| ow or otherwi se unreliable. Finally, we note that the mlitary
judge specifically considered and admtted this hair analysis

evi dence under MI|.R Evid. 401 and 403, and we are not convi nced
that he abused his discretion in this regard. (R 279) See id.
at 312.

The decision of the United States Air Force Court of Crim nal

Appeal s is affirned.

16
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