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Chi ef Judge CRAWFORD del i vered the opinion of the Court.
Appel  ant was convicted, pursuant to his pleas, by a
mlitary judge of the involuntary mansl aughter of his five-week

old son, in violation of Article 119, Uniform Code of Mlitary
Justice, 10 USC 8§ 919. Based on a pretrial agreenent, a nurder
charge, as well as three specifications and a charge of
aggravat ed assault, were dism ssed. He was sentenced to a bad-
conduct discharge, nine years’ confinenent, and reduction to the
| onest enlisted grade. Pursuant to the pretrial agreenent, the
conveni ng authority approved the sentence but reduced the period
of confinenent to eight years and nine nonths. The Arny Court
of Crimnal Appeals affirnmed the findings and sentence in an
unpubl i shed, per curiam deci sion.
We granted review of the foll ow ng issue:

VWHETHER THE M LI TARY JUDGE ERRED | N DENYI NG

APPELLANT ARTI CLE 13 CREDI T BECAUSE APPELLANT

WAS SUBJECTED TO | LLEGAL PRETRI AL PUNI SHVENT

BY BEI NG PLACED | N SCLI TARY CONFI NEMENT SI MPLY

BECAUSE OF THE SERI OQUSNESS OF THE OFFENSE

For the reasons contained herein, we affirm Upon his son’s

deat h on Decenber 4, 1998, appellant was placed in psychiatric
care as an inpatient. He remained hospitalized until he was
pl aced in confinenment on Decenber 7, 1998. Appellant arrived at
the Marine Corps Base Brig at Canp Lejeune, North Carolina, on

Decenber 9, 1998, as a pretrial confinenent detai nee and was

pl aced in a maxi num custody status. This status dictated that
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he remain in his individual cell with no chance to mngle with
t he general prison population. The trial defense counsel noved
for additional confinenent credit under Article 13, UCMJ, 10 USC
8 813,H as a result of “unduly harsh conditions of confinenent.”
The mlitary judge found that the conditions of confinenent
“were not inposed with the purpose or intent to punish the
accused, nor was there an infliction of unduly rigorous
ci rcunstances, or circunstances so excessive as to constitute
puni shnment.” He also found that the conditions “were reasonably
related to legitimate, governnental objectives and did not
constitute punishment in violation of Article 13.” In reaching
these findings, the mlitary judge had before hima Menorandum
of MIlitary Magistrate’ s Concl usions, dated Decenber 9, 1998.
In finding continued pretrial confinenent to be warranted, the
mlitary nmagi strate found:
[ T] he nature of the offense is grave. The
confinee lost his tenper and struck his 5 week-
ol d baby’ s head against a coffee table and
agai nst his own knee. There is nedical evidence
i ndicating a possible prior assault on the
child.... Evidence was presented that the
confinee has trouble controlling his tenper.
The confinee is a danger to his children and a
potential flight risk. He has denonstrated an

inability to cope with stress. He is now faced with
the stress of pending a nurder trial.

" The military judge awarded appel | ant 136 days of pretrial confinement credit
pursuant to United States v. Allen, 17 MI 126 (CMA 1984).
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The burden is on appellant to establish entitlenent to
addi tional sentence credit because of a violation of Article 13.
See RCM 905(c)(2), Manual for Courts-Martial, United States
(2000 ed.). The question whether appellant is entitled to
credit for a violation of Article 13 is a m xed question of fact

and law. United States v. Smth, 53 MJ 168, 170 (2000); United

States v. McCarthy, 47 MJ 162, 165 (1997); see Thonpson v.

Keohane, 516 U.S. 99, 113 (1995).
The question of intent to punish is “one significant factor
in [the] judicial calculus” for determ ning whether there has

been an Article 13 viol ati on. United States v. Huffman, 40 M

225, 227 (1994), citing Bell v. Wlfish, 441 U.S. 520 (1979).

W w il not overturn a mlitary judge's findings of fact,
including a finding of no intent to punish, unless they are

clearly erroneous. United States v. Smith, supra. W wll

review de novo the ultimte question whether an appellant is
entitled to credit for a violation of Article 13.

O her than introducing evidence that appellant was pl aced
in solitary confinenent based on the charge al one, appellant has
not introduced any evidence of an intent to punish. Both the
direct and circunstantial evidence upon which the mlitary judge
made his decision, to include the confinenent facility
officials’ decision to keep appellant in maxi num cust ody,

support the mlitary judge' s determi nation. See MCarthy, 47 M
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at 165. Based on this record, we hold that the mlitary judge' s
findings are not clearly erroneous. W further hold, as a
matter of law, that appellant is not entitled to additional
sentence credit for an Article 13 violation.

The decision of the United States Arnmy Court of Crim nal

Appeal s is affirned.



United States v. Msby, 01-0304/ AR

EFFRON, Judge (concurring in part and in the result):

Al though | would apply a de novo standard of review, I
agree with the majority that the actions in this case do not
denonstrate a purpose or intent to punish under Article 13. See

United States v. Smth, 53 MJ 168, 173 (2000) (Effron, J.,

concurring in part and in the result).
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