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Chi ef Judge CRAWFORD del i vered the opinion of the Court.

In May 1998, contrary to his pleas, appellant was convicted
by officer and enlisted nmenbers of failing to obey a | awf ul
order to report for randomurinalysis testing, failing to obey a
no-contact order, wongful use of marihuana, assault consunmated
by a battery, and adultery, in violation of Articles 92, 112a,
128, and 134, Uniform Code of MIlitary Justice, 10 USC 8§ 892,
912a, 928, and 934. At the tinme of this court-martial,
appel I ant had 255 nonths of active service with the United
States Air Force and was otherwi se retirenment eligible. The
conveni ng authority approved a sentence of a bad-conduct
di scharge, confinenent for two years, and reduction to the
| onest enlisted grade. Pursuant to Article 58b, UCMI, 10 USC
8§ 858b, the convening authority waived automatic forfeitures for
the benefit of appellant’s wife and dependent children. The Air
Force Court of Crimnal Appeals affirmed the findings and
sentence. 54 M] 687 (2001).

Appel I ant now cl aims that he received ineffective
assi stance of counsel during his sentencing proceedings.IEI e

review clainms of ineffective representation de novo. United

! The Court granted the followi ng |Issue:

WHETHER APPELLANT RECEI VED EFFECTI VE ASSI STANCE OF COUNSEL FOR
SENTENCI NG WHEN HI S COUNSEL REQUESTED THAT THE M LI TARY JUDGE NOT
I NSTRUCT THE MEMBERS REGARDI NG THE | MPACT OF A PUNI TI VE DI SCHARGE ON
RETI REMENT BENEFI TS AND THEN ARGUED TO THE COURT MEMBERS THAT,
REGARDLESS OF WHAT SENTENCE THEY | MPOSED, APPELLANT WOULD STI LL RETI RE
“I'N THE NEXT THI RTY DAYS.”
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States v. Lee, 52 MJ 51, 52 (1999). For the reasons contai ned

herein, we affirmthe decision of the Court of Crimnal Appeals.
This was appellant’s second court-nmartial. |In May 1997,
appel  ant was convicted by a general court-martial of w ongful

use of both marijuana and cocai ne, and was sentenced, inter

alia, to a reduction from Master Sergeant to Senior Airman (E-
4) .

Sent enci ng proceedi ngs during the court-martial now under
review were brief. The Governnent introduced over fifty pages
of docunments that fairly captured appellant’s career in the Ar
Force. Included in this docunmentation were his enlisted
performance reports for approxinmately twenty years of service
and a personnel data sheet reflecting four previous honorable
di scharges, foreign service in Italy and the United Kingdom his
awar ds and decorations, and the fact that he was married with
t hree dependents. The Governnent presented no witnesses in
aggravati on.

The defense’s case consisted of eleven exhibits and
appel l ant’ s unsworn testinony. Anong these exhibits were over
fifty pages of letters and certificates of appreciation,
statenents of good character from both senior civilians and
enlisted menbers, and a note from appellant’s wi fe asking the
convening authority to consider her and the children because
t hey depended on appellant’s support for fifty percent of their

l'i velihood.
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Wi | e addressing the court nenbers, appellant thanked them
for their time and consideration in reaching the verdict; talked
about his life before the Air Force; spoke about his tinme in the
Air Force and sonme of the highlights of his twenty-one-year
career; explained how his marriage failed as early as 1992, but
that he and his wife, while separated, continued to be married
so that she and the children woul d have sonme support; expressed
regret for his relationship wwth the woman that he assaulted, as
well as with whom he commtted adultery; expressed renorse for
hi s conduct; and asked the nenbers to consider not only his
service record, but also his famly's need for continued
financi al support when sentencing him

Prior to instructing the nmenbers on sentencing, the
mlitary judge ascertained that appellant was retirenent
eligible. At that tine, the follow ng colloquy occurred between
the mlitary judge and defense counsel:

Mi: There is an optional instruction that may
be appropriate. Let nme read this to you.

If a punitive discharge is adjudged, if
approved and ordered executed, the accused
will lose all retirenment benefits. However,
regardl ess of the sentence of this court,
even if a punitive discharge is adjudged,
the Secretary of the Air Force or his

desi gnee may instead allow the accused to
retire fromthe A r Force.

Does either side request that instruction?

DC:. Your Honor, we would not |like that instruction.

&

Should I interpret that as an objection?
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DC.  Yes, Your Honor

After the Court of Crimnal Appeals rendered its decision
in this case, Captain Hecker, one of appellant’s trial defense
counsel, provided a declaration explaining that the trial
defense teamrejected the mlitary judge's proposed instruction
because a part of the instruction “could make the nmenbers
bel i eve that such Secretarial clenmency action was routinely
given. Instead..., we decided that we could argue that the
punitive discharge would result in the | oss of retirenment
benefits for SrA Burt, since that was an accurate statenent of
the law.” Wth the benefit of hindsight, counsel now argues
that the decision to reject the mlitary judge’ s instruction was
error, in light of civilian defense counsel’s “convol uted and
i neffective argunent” that contained “fal se and i nfl anmatory
comment . ”

During his sentencing argunent, trial counsel fairly and
forcefully noted that appellant now had two general court-
martial convictions within one year. Wile alluding to the fact
t hat appel | ant probably deserved a di shonorabl e discharge, trial
counsel told the nenbers that “a bad-conduct discharge [w ]
get] the point across.” Trial counsel addressed the retirenent
i ssue, arguing that appellant was given a chance after his first
court-martial conviction to earn his retirenent and support the
fam |y about whom he professed to care. |Instead, appellant

forfeited that opportunity to earn a retirenent pension while
5
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engaging in further serious m sconduct, to include continuing to
use marij uana.

In response, civilian defense counsel enphasized that
appel  ant had over twenty years of honorable service with four
honor abl e di scharges, and that the nmenbers needed to consider
the “whol e person” when fashioning a sentence. Contrary to
appel lant’ s contention, civilian defense counsel’s argunment was
focused and denonstrated a trial strategy. |In particular,
counsel enphasized that jail would “acconplish nothing.” Wth
two federal convictions and a mlitary background in the areas
of security and intelligence, appellant essentially had non-
enpl oyabl e skills and would need to start anew in the |abor
force. Counsel enphasized that his client was forty-one years
ol d and needed counseling, but not inprisonnent.

The gravanen of appellant’s argunent revol ves around
civilian counsel’s statenent concerning appellant’s retiremant.EI
When arguing that appellant was not a threat to society and that
i mpri sonnment woul d serve no rehabilitating purpose, counsel
said: “If you give hima letter of reprimand, he's still going
to retire here in the next 30 days.” Counsel continued that
theme later: “A punitive discharge is really not going to

acconplish much. It m ght nake everyone feel better and boy, we

2 In the words of CPT Hecker: “[T]he sentencing argument given by M.
Bucki ngham [civilian defense counsel] was horrendous and caused great
prejudice to SrA Burt.”
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sure showed him but he’s going to be gone. He’'s going to be a
menory.”

In rebuttal to defense counsel’s argunent, trial counse
poi nt ed out:

There is no evidence of when he is |leaving the
service. W heard oh, in 30 days. Where did

t hat nunmber come fronf? You ve already heard from
the mlitary judge that the only evidence you
hear in the courtroomconmes fromw tnesses and
docunents. \Were did that come fron? Argunent.

When invited by the mlitary judge to respond, civilian
def ense counsel said: “[K]leep in mnd that a punitive discharge
IS not necessary to ensure that he doesn’t remain on active
duty.” After trial counsel objected, and the mlitary judge
overrul ed the objection, defense counsel continued: “Regardless,
a punitive discharge is going to be another black mark on his
record, and he is going to have to overcone that. That just
puts nore and nore obstacles in front of him Yeah, you could
easily conclude that that’s appropriate. Put as nany obstacl es
out there for the rest of his life as needed. But again, go
back to that whole man, the whole career.”

In review ng clains of ineffective assistance of counsel de

novo, we begin our analysis wth Strickland v. Washi ngton, 466

U S 668 (1984). There, the Suprenme Court set out a two-prong

test: “First, the defendant nust show that counsel’s
performance was deficient.... Second, the defendant nust show
that the deficient performance prejudiced the defense.” 1d. at

7
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687. Testing defense counsel’s performance by asking the three

questions posed in the United States v. Pol k, 32 M] 150, 153

(CVA 1991), we conclude that appellant has failed to overcone
counsel’s presunmed conpetence and to show any specific area
where trial defense counsel’s performance was deficient under

prevailing professional norns. See United States v. Cronic, 466

U S 648 (1984); United States v. Scott, 24 M} 186 (CMA 1987).

“Def ense counsel is an advocate for the accused, not an

amcus to the court.” United States v. Volmar, 15 MJ 339, 340

(CMVA 1983), citing Ellis v. United States, 356 U S. 674 (1958).

To be an effective advocate, trial defense counsel is required
to discuss with an accused the various conponents of a mlitary

sentence, i.e., confinenent, discharge, reduction in rank, and

forfeitures, and after such counseling and in accordance with
his client’s wishes, zealously represent his or her client. See

United States v. Pineda, 54 MJ] 298 (2001); cf. New York .

Hll, 528 U S. 110, 114-15 (2000)(client bound by counsel’s
tactical choices).
It is well settled that a punitive discharge froma

conponent of the arned forces is severe punishnment. See United

States v. McNally, 16 M)} 32, 33 (CVA 1983). The inpact of a

punitive discharge increases after the servicenmenber becones

retirement eligible, as in the case at bar. See United States

v. Boyd, 55 MJ 217, 220 (2001). Counsel errs by conceding the

appropri ateness of a punitive discharge when an accused w shes
8
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to remain in the service or otherwi se avoid such a separation

See United States v. Robinson, 25 MJ] 43 (CMA 1987); United

States v. Webb, 5 M) 406 (CMA 1978); United States v. Hol conb,

20 USCVA 309, 43 CWR 149 (1971).

VWiile it is clear appellant did not wwsh to receive a
punitive di scharge, thereby hoping to save his retirenent pay,
t he def ense counsel’s argunent neither conceded the
appropri ateness of a discharge nor “convey[ed] to the nenbers
that appellant’s retirenment was untouchabl e and any action the
menbers took woul d have no effect.” Defense Brief at 7. To the
contrary, civilian defense counsel’s argunment focused on
appellant’s first twenty years of unblem shed service to the
nati on and asked the nenbers to consider the whole man when
j udgi ng an appropriate sentence. In other words, defense
counsel’s tactic was to show that appellant had legitimtely
earned his retirenment through twenty years of faithful
honorabl e service, and it was only after appellant’s retirenent
vested that he “went bad.”

Contrary to appell ate defense counsel’s stance, there was
no concession in civilian trial defense counsel’s argunment that
his client had no rehabilitative potential. H's point to the
court nenbers was that the realities of the situation dictated
that the Air Force would sonmehow renove appellant from active
duty in light of his retirenent eligibility and two court-

martial convictions within a twelve-nonth period. Effective
9
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advocacy requires an astute, reflective evaluation of a set of
circunstances with rational, tactical trial choices flow ng
t her ef rom

Finally, defense counsel’s tactical decision to reject the
proposed instruction concerning |loss of retirenent benefits
represented a |logical choice not to let the nmenbers off the
proverbial hook. In the absence of that instruction, the court
menbers were forced to cone to grips with the hard deci sion of
whet her to inpose a punitive discharge and strip appell ant of
his retirenment pay and benefits wi thout being told (and perhaps
reassured) that the Secretary of the Air Force could override
their sentence and allow appellant to retire and receive the
fruits of that retirement. Thus, we find no error in trial
def ense counsel’s representation of appellant.

The decision of the United States Air Force Court of

Crimnal Appeals is affirned.
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G ERKE, Judge (concurring in part and in the result):
In my view, it is unnecessary to deci de whet her
civilian defense counsel’s performance was deficient under

Strickland v. Washi ngton, 466 U. S. 668 (1984), because

appel l ant was not prejudiced. Appellant had a previous
conviction by general court-martial for wongful use of
mari j uana and w ongful use of cocaine. He was convicted in
this case, only nine nonths after his previous court-
martial, of wongful use of marijuana, two specifications
of di sobedi ence of orders, assault consummated by a
battery, and adultery. Wth this record, there was no
reasonabl e |ikelihood that appellant’s sentence woul d not
have included a punitive discharge. Accordingly, | agree
with the majority that a sentence rehearing is not

required. See United States v. Pineda, 54 MJ 298, 301

(2001) (sentence rehearing unnecessary “where the facts of
a given case conpel a conclusion that a bad-conduct

di scharge was reasonably |ikely”).
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