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Judge EFFRON delivered the opinion of the Court.

A special court-martial conposed of a mlitary judge sitting
al one convicted appell ant, pursuant to his pleas, of
failure to go to his appointed place of duty, disrespect to a
superior comm ssioned officer (four specifications), failure to
obey a nonconm ssioned officer, and di srespect to a superior
noncomm ssi oned officer (two specifications), in violation of
Articles 86, 89, and 91, Uniform Code of MIlitary Justice
(UCMJ), 10 USC 88 886, 889, and 891, respectively. Contrary to
hi s pl eas, appellant was convicted of naking a fal se official
statenent and larceny of mlitary property of a value of nore
than $100, in violation of Articles 107 and 121, UCMJ, 10 USC
88 907 and 921, respectively.

Appel | ant was sentenced to a bad-conduct di scharge, six
nont hs' confinenment, forfeiture of $630.00 pay per nonth for six
nmont hs, and reduction to the | owest enlisted grade. The
conveni ng authority approved the sentence, and the Arnmy Court of
Crimnal Appeals affirmed in an unpublished deci sion.

On appellant’s petition, we granted review of the foll ow ng
i ssue:

VWHETHER FI NDI NG APPELLANT GUI LTY OF

DI SRESPECT TO A COW SSI ONED OFFI CER FOR THE
SAMVE CONDUCT FOR WHI CH HE HAD RECEI VED AN
ARTI CLE 15 FOR DI SOBEYI NG THAT OFFI CER

ENTI TLES HI M TO SENTENCE CREDI T UNDER UNI TED
STATES V. PIERCE, 27 M} 367 (CMVA 1989).
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For the reasons discussed bel ow, we hold that appellant was not
entitled to sentence credit for his prior nonjudicial punishnent

(NJP) under the circunstances of this case.

. Credit for Nonjudicial Punishnment

The Uni form Code of MIlitary Justice authorizes commandi ng
officers to i npose designated "disciplinary punishnments for
m nor offenses without the intervention of a court-marti al
" Art. 15(b), UCMIJ, 10 USC § 815(b). |If a servicenenber has
recei ved such NJP for a mnor offense, and the offense is later
referred for trial by court-martial, the accused may nove to
di smi ss the charge on the grounds of former punishnment for a

m nor offense. RCM 907(b)(2)(D)(iv), Mnual for Courts-Martial,

United States (2000 ed.).Ia

| f NJP has been inposed for a serious crine or offense,
Article 15(f) provides that such punishnent is not a bar to
trial by court-martial. The protections for mlitary personnel
agai nst doubl e jeopardy under the Fifth Amendnent of the
Constitution of the United States and Article 44, UCMJ, 10 USC

8§ 844, apply only to judicial punishnments, not to nonjudicial

S Al Manual provisions are identical to the ones in effect at the time of
appellant's court-martial.
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puni shments under Article 15. See United States v. Fretwell, 11

USCMA 377, 29 CMR 193 (1960).

Al t hough an accused may be tried for a serious offense

after a prior NJP for the sanme offense, the UCMI provides

protection agai nst double punishnment. As we noted in

States v.

Uni t ed

Gamons, 51 MJ 169, 180 (1999), "[t]he purpose of

Article 15(f)

is to prevent the accused from bei ng puni shed

twce for the sane offense as a matter of statutory |aw even

t hough such successi ve puni shnent
matter of constitutional |aw.

M 367 (CMA 1989),

is otherwi se permssible as a

" |n United States v. Pierce, 27

we provided a mechani smfor appropriately

crediting prior NJP. An accused who is convicted at court-

martial for the sanme of fense for which NJP previously was

i nposed may request credit "for any and all nonjudici al

puni shment suffered: day-for-day, dollar-for-dollar,

stripe.”

Id. at 369

stripe-for

The credit is not automatic. As we enphasized i n Ganmons,

the accused is "the gatekeeper on the question as to whether an

NJP for a serious offense w il

be brought to the attention of

the sentencing authority.”™ 51 M} at 180. W observed that

[t] he accused, as gat ekeeper, nay choose
whet her to introduce the record of a prior
NJP for the same act or om ssion covered by
a court-martial finding and may al so choose
the forum for making such a presentation.
The accused may: (1) introduce the record
of the prior NJP for consideration by the
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court-martial during sentencing; (2)

i ntroduce the record of the prior NJP during
an Article 39(a), UCMJ, 10 USC § 839(a),
session for purposes of adjudicating credit
to be applied agai nst the adjudged sentence;
(3) defer introduction of the record of the
prior NJP during trial and present it to the
convening authority prior to action on the
sentence; or (4) choose not to bring the
record of the prior NJP to the attention of
any sentencing authority. In that regard,
we note than an accused may have sound
reasons for not presenting the record of the
prior NJP to any sentencing authority.

Absent a collateral issue, such as

i neffective assistance of counsel, failure
to raise the issue of mtigation based upon
the record of a previous NJP for the sane

of fense prior to action by the convening
authority waives an allegation that the
court-martial or convening authority erred
by failing to consider the record of the
prior NJP.

Id. at 183.

1. Background

Appel l ant’ s pl atoon | eader ordered himto stand at the
position of “parade rest” in the course of counseling appell ant
for assaulting a fellow soldier. Appellant responded by
clenching his fists and turning his head away fromthe pl atoon
| eader. The pl atoon | eader then issued a second conmand,
ordering appellant "to go to the position of attention.™
Appel | ant responded by di sobeying the order to stand at the

position of attention. Follow ng these events, appellant’s
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conpany conmander i nposed NJP upon appellant for the offense of
wi | | ful disobedience of the order to stand at attention.

Subsequent |y, charges agai nst appellant were referred to
trial for a variety of offenses, including offenses emanating
fromthe confrontation with his platoon | eader. Appellant was
convicted of a nunber of offenses, including the conviction at
i ssue in the present appeal -- behaving with disrespect toward
hi s pl atoon | eader "by clenching his fists and turning his head
away fromt' his platoon | eader

During sentencing proceedings, trial counsel introduced the
record of the earlier NJP for disobeying the platoon | eader's
order to stand at attention as evidence in aggravation, and
referred to it in his closing argunent. Defense counsel did not
refer to the NJP, and nmade no notion for Pierce credit or for
consideration of the prior punishnment as a matter in mtigation.
There is no indication in the record that appellant raised the

matter with the convening authority after trial.

I11. Discussion
Appel l ant asserts that he is entitled to Pierce credit,
contending that his actions -- clenching his fists and | ooki ng
away from his platoon | eader -- were the basis of both the
di sobedi ence of fense puni shed under Article 15 and the

di srespect of fense punished at court-martial. The record
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i ndi cates that these were separate actions. The providence
inquiry and the associated stipulation of fact indicate that the
di srespect offense at issue in the court-martial occurred in
response to the platoon | eader’s order for appellant to stand at
parade rest. The NJP record, however, indicates that earlier
NJP was i nposed for violation of a different order -- the order
to stand at attention. There is no indication in the record

t hat appell ant ever was punished -- by NJP or by court-martial -

- for disobeying the order to stand at parade rest. See United

States v. Virgilito, 22 USCVA 394, 47 CMWR 331

(1973) (di sobedi ence and di srespect stand as greater and | esser
only where the disobedi ence constitutes the disrespect).

Nei t her the Constitution nor the UCM) precl udes a person
from being convicted for multiple of fenses growi ng out of the
sanme transaction, so long as the offenses are not multiplicious.
See RCM 907(b) (3)(B). Likew se, although Pierce precludes
doubl e puni shnment for the sanme offense, it does not preclude
mul ti pl e punishments for nmultiple offenses growi ng out of the
sanme transaction when the offenses are not nmultiplicious. |If
appel l ant wanted to introduce facts and obtain a ruling that the
NJP and the court-martial conviction were for the sane of f ense,

the tine to do so was at trial, not on appeal. See Gammons,

supra at 183.
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I V. Concl usion
The decision of the United States Arnmy Court of Crim nal

Appeal s is affirnmed.
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BAKER, Judge (concurring in the result):

The majority concludes that “[i]f appellant wanted to
i ntroduce facts and obtain a ruling that the NJP and the
court-martial conviction were for the sanme offense, the
time to do so was at trial, not on appeal.” _ M at (7).
In other words, absent plain error, appellant waived his

opportunity to seek credit under United States v. Pierce,

27 M) 367 (CMA 1989), because he did not pursue his claim

at trial, nor I would add, with the convening authority. |
woul d not find plain error, because if there was error, it

was not obvious, given the textual differences between the
NJP summary and appellant’s court-martial charge. See

United States v. Powel |, 49 MJ] 460 (1998). Therefore,

concur in the result.
| hesitate to go further and conclude as the nmgjority
does t hat

[t]he record indicates that these were separate
actions. The providence inquiry and the associ ated
stipulation of fact indicate that the disrespect

of fense at issue in the court-martial occurred in
response to the platoon | eader’s order for appellant
to stand at parade rest. The NJP record, however,
indicates that the earlier NJP was inposed for
violation of a different order — the order to stand at
attention.

_ M at (6-7).
| recognize that attention and parade rest are

distinct mlitary positions predicated by separate
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commands, and that the court-martial charges here were
drafted with care to distinguish between these positions.
However, | am skeptical, as a general matter, that NIP
summaries are universally drafted with the | egal precision
of a prosecutor drafting a charge in preparation for trial.
NJP is intended to be field expedient and is, of course,
inherently not judicial in nature. Article 15 of the Code
is designed to allow a conmander to adm nister NJP w t hout
requiring himto seek advice and assistance from an

att or ney.

d

Applying an el enents test, as one mght do in a Teters
mul tiplicity context, to an NJP summary could yield
potentially unwanted effects. An appellant m ght not
qualify for so-called Pierce credit, even where he in fact
recei ves punishnment for the sanme act(s) for which NJP was
adm ni st ered, because the NJP descriptions or summaries
have been witten by a lay clerk in less formal and
descriptive ternms than the legal formrequired in crimna
pl eadi ngs. A decision |like that taken today would seemto
require the NJP recipient to denmand el enents specificity as
to which of his specific actions are being addressed at

NJP, if he is to have hope of subsequently receiving Pierce

“United States v. Teters, 37 MJ 370 (CMA 1993).
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credit for his punishnent. This is not realistic. NP is
not elenments based; it is event based. NJP is not for
| awyers; it is for comranders.

In short, I amskeptical that NJP will regularly be
broken down with the distinction of a tea cerenony, as the
Gover nment argues was the case here, with individua
novenent s of insubordination being addressed separately in
Manual at Arns fashion. Nor should that be the expectation
in the case of field expedient nonjudicial discipline. So
long as mlitary |aw recogni zes Pierce credit, our case |aw
shoul d recogni ze the differences between NJP sunmmari es and
courts-martial charges and not encourage an anal ytic merger

of the two.
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