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Seni or Judge SULLI VAN delivered the opinion of the Court.

On August 21, 1997, appellant was tried by a general court-
martial conposed of a mlitary judge sitting alone at Lackl and
Air Force Base, Texas. |In accordance with his pleas, he was
found guilty of larceny, wongful disposition of governnent
property, making a false official statenent, obtaining services
under false pretenses (three specifications), wongful possession
of a fal se dependent identification card, and di shonorabl e
failure to maintain funds in his checking account (two
specifications), in violation of Articles 121, 108, 107, and 134,
Uni form Code of MIlitary Justice, 10 USC 8§ 921, 908, 907, and
934, respectively. The mlitary judge sentenced himto a
di shonor abl e di scharge, confinenment for four years, total
forfeitures, and reduction to the grade of E-1. The convening
authority approved the sentence as adjudged on January 13, 1998,
and the Air Force Court of Crimnal Appeals affirmed the findings
and sentence in an unpublished opinion. (No. 33067, January 23,

2001. )

On July 10, 2001, we granted review of the foll ow ng issue:

WHETHER THE M LI TARY JUDGE ERRED I N
DENYI NG DEFENSE COUNSEL’ S MOTI ON FOR
ADDI TI ONAL CONFI NEMENT CREDI T FOR
UNDERGO NG PRETRI AL PUNI SHVENT | N

VI OLATI ON OF ARTI CLE 13, UCMI.

We hold that the mlitary judge did not err when she denied
appel l ant additional pretrial confinenent credit for the

treatment he received as a pretrial detainee. See generally
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United States v. Fricke, 53 MJ 149, 155 (2000)(holding that “‘de

mnims’ inpositions on a pretrial detainee” do not require

credit under Article 13, UCMJ, 10 USC § 813); see generally

McCl anahan v. City of Mberly, 35 F. Supp.2d 744, 745-46 (E. D

Mb.), aff’d, 68 F.3d 494 (8" Gir. 1998).

The mlitary judge in this case nade detailed witten
findings and deni ed appellant’s notion for additional sentence
credit for unlawful pretrial punishment under Article 13, UCMI.

In pertinent part, she said:

BACKGROUND: I n the above-captioned
general court-martial tried on 21 August
1997, at Lackland Air Force Base, Texas,

t he defense nade a notion requesting

adm ni strative confinenent credit pursuant
to United States v. Allen, 17 Ml 126 (CVA
1984), for tine spent in pretrial
confinement and additional adm nistrative
confinement credit for pretrial punishnent
in violation of Article 13, UCM.
Appel l ate Exhibit IV. The governnent
provided a witten response. Appellate
Exhibit 1V. An evidentiary hearing was
held on the nmotion. (R 119-208). The
court awarded 57 days Allen credit for
time spent in pretrial confinenment and
deni ed the notion requesting additional
credit indicating it would attach
essential findings. (R 227) These are

t hose essential findings.

ESSENTI AL FI NDI NGS:

a. Pretrial Confinenent: The accused was
ordered into pretrial confinenent at

Lackl and AFB on 25 June 1997 by his
commander, Capt Brauer. The accused

remai ned continuously confined until his
trial on 21 August 1997, a total of 57
days.
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b. Conditions in Pretrial Confinenent:

1. Upon inprocessing into pretrial
confinenment, the accused was required to
master the rules of the facility before
conti nui ng through 1 nprocessing.

Initially the accused denbnstrated a
nonchal ant attitude and failed to get the
facility rules right. As a result, he was

required to run to several of the w ndows
of the facility announcing that he was an
inmate and he was there (at the w ndow)
because he couldn’t get it (the rules)
right. This practice has since been

di sconti nued by confinenent personnel as
being ineffective. Also while

i nprocessing, the accused was told to sing

the Alr Force song. Wen he stated he
didn"t know it, he was given the option of

singing his favorite song. He did sing
his favorite song for approxinately a

m nute. The stated reason for this
practice was to | oosen up a new confinee
who 1 s under the stress of 1nprocessing.
Finally, while being inprocessed, a
confinement NCO showed t he accused
shackl es and asked whether he wanted to
pawn “this jewelry,” referencing the

m sconduct in which the accused was facing
charges of pawni ng gover nnent conputers.

2. \Wile in pretrial confinenment,
the accused was required to perform
various details including yardwork,
housekeepi ng, and filling sandbags for
exerci ses. The post-trial confinees were
also required to performthese details.

If there were no other duties within the
confi nement conpound, the pretrial
confinees perforned no other details,
while the post-trial confinees were
required to performdetails around

Lackl and AFB. As a result, the post-trial
confinees were allowed to | eave the
confinement conpound to work as well as to
go to the dining facility. The pretrial
confinees could not | eave the conpound for
details and had their meals brought to
them At no tinme prior to trial did the
accused or his counsel conplain of the
accused’s treatnment while in confinenent.
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CONCLUSI ONS:

a. Pretrial Confinenent Credit: The
accused 1s entitled to credit under United
States v. Allen, supra, for the 57 days
spent 1n pretrial confinenent.

b. Conditions in Pretrial Confinenent:

1. Punishnment of pretrial confinees
may be appropriate to enforce internal
discipline. United States v. Palmter, 20
Ml 90 (CMA 1985). To ensure discipline
within a confinenment facility, it iIs
necessary that all confinees understand
the rules. Requiring the accused to yell
into the facility wi ndows when he was
unable to get the rules right while
i nprocessi ng was not unreasonabl e or
i nappropriate. The confinenent facility
has since ceased this particul ar neasure
as ineffective. The fact that it was
ineffective or even ill-advised does not
make it violative of Article 13.

Requiring the accused to sing a song was
al so not intended as punishnent. The
practice was commonly used to break the
tension for new confinees. That the
accused was only required to sing for |ess
than a mnute indicates the intent al so
was not to degrade or humliate the
accused. The statenent made by SSgt
Hanpton referring to handcuffs as jewelry
was al so not excessively deneaning or of a
punitive nature. Although it was not

prof essi onal and i ndicated poor judgnent,
it did not so debase the accused as to be
a violation of Art 13.

2. Confinees nay be required to
perform useful |abor because they remain
active duty airmen. United States v.

Pal mter, supra. The duties to which the
accused was detailed while in pretrial
confinenment were not punitive or
disciplinary in nature. Washing cars,

nmowi ng, painting, cleaning, and filling
sandbags may have been nenial, but were
reasonabl e and do not constitute pretri al
puni shment. United States v. Dvonch, 44
M) 531 (AFCCA 1996). None of these
activities was extraordinary in nature and
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all are duties which are routinely
required of airmen in the grade of the
accused. Further, the accused was not
treated as post-trial confinees. Wen the
accused had conpleted his duties in the
confinement facility, his work was done.
When the post-trial confinees had no ot her
work in the facility, they were required
to performdetails outside the confinenment
conpound. That the accused was not

all owed to acconpany themin the details
out si de the conpound or to dine with the
post-trial confinees was al so not
punitive. To have allowed the accused to
acconpany the post-trial confinees would
have resulted in inproper comm ngling of
the prisoners in public. The details and
circunstances of the accused’ s confi nenent
was nei ther unduly harsh nor punitive and
served |l egitimate government objectives of
mai nt ai ni ng di sci pline, providing duties
for active duty airnen, and acconplishing
necessary, although nenial tasks. That

t he accused did not conplain prior to
trial is further evidence that he was not
illegally punished. United States v.
Washi ngton, 42 MJ 547 (AFCCA 1995).

* * *

3. The adm nistrative disciplinary
actions taken against the accused while he
was in confinement were appropriate.
Commanders are expected to use reprinmands
and adrmonitions to further the efficiency
of their commands. United States v. Hood,
16 MJ 557 (AFCVR 1983). These
adm nistrative tools, used in lieu of
court-martial or nonjudicial punishnment,
are inherently a corrective or
adm ni strative function. United States v.

Hagy, 12 M)} 739 (AFCWVR 1981). These
actions were taken to discipline or punish
t he accused, but not in violation of Art
13. The puni shnent aspect of the actions
was in response to the m sconduct alleged
in the adm nistrative actions not for the
charges al ready pending before a court-
martial. Referral of charges did not
convey ammesty or a general pardon to the
accused for any m sconduct not already
charged. The administrative actions were
al so not a shamintended to inproperly

i nfluence this court regarding the



United States v. Corteguera, Jr., 01-0421/AF

accused. Each action was taken in
response to a specific incident of

m sconduct as soon as it becane known to
the commander. There is nothing to
suggest that any of the actions were
rushed through solely to get the

m sconduct before the court. Capt Brauer
properly held the accused responsible for
his actions. The one incident in which

t he commander took action against the
accused was not intended to humliate the
accused. Although Capt Brauer’s reaction
to the accused’s response was enoti onal
and |l ess than professional, it was an

i sol ated incident and does not rise to the
| evel of public humliation or

denunci ation. United States v. Cruz, 25
M} 326 (CMVA 1987).

RULI NG The accused was not subjected to
restriction tantanount to confinenent nor
to unlawmful pretrial punishnment.
Accordingly, the notion for admnistrative
credit is DEN ED

Appel  ant asserts that his treatnent in pretrial confinenent
constituted unlawful pretrial punishnment, in violation of Article
13, UCMJ. He particularly notes that he was required to sing “
Believe | Can Fly” and to run fromw ndow to wi ndow in the jai
yelling, “I"'man inmate and |’ m here because | can’t get it
right.” He further conplains that he was ridiculed by the
nonconmm ssi oned officer in charge of the confinenent facility,
stripped of his rank, and nade to performwork details with
sentenced prisoners. The mlitary judge conducted a hearing on
this notion and deni ed appellant’s request for additional credit
agai nst his sentence. The Court of Crimnal Appeals affirnmed the
trial judge' s ruling and held that Article 13, UCMJ, was not

violated in this case.
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Appel lant’ s basic conplaint is that he was treated “as a de

facto convicted prisoner” and the conditions inposed on him

“when coll ectively considered constituted illegal punishnent.”

Final Brief at 7, 11. We disagree.f] Although a pretrial
det ai nee may not be subjected to punishnment for the crinme for
whi ch he is charged, he may be subjected to “disconforting”
adm ni strative nmeasures reasonably related to the effective

managenent of the confinenent facility. See Rapier v. Harris,

172 F.3d 999, 1002-03 (7'" Gir. 1999). Mreover, even if these

i npositions are not reasonabl e, de minims’ inmpositions on a

pretrial detainee” are not cogni zable under Article 13, UCMI.

See United States v. Fricke, 53 MJ] at 155; United States v.

Wal sh, 194 F.3d 37, 48 (2" GCir. 1999) (quoting Hudson v.
MMIlian, 503 U.S. 1, 9 (1992))(“not . . . every nalevol ent
touch by a prison guard gives rise to a federal cause of

action”).

Turning to appellant’s case, we note that he was a pretrial
det ai nee, and the conpl ained of orientation procedures were
routinely applied to all persons being conmmtted to the custody
of the confinenent facility. While appellant was no doubt
di sconforted by this orientation process, he was not publicly

humliated to the extent condemmed in United States v. Cruz, 25

M) 326 (CMVA 1987) (public humliation before 1200 soldiers in

* The question whether appellant is entitled to credit for an
Article 13 violation is a m xed question of |aw and fact. W
will not overturn a mlitary judge's findings of fact unless they
are clearly erroneous. We will review de novo the ultimte
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battalion formations). Moreover, even if these orientation

procedures were inappropriate for a pretrial detainee, they

constituted de minims’ inpositions on a pretrial detainee for

whi ch” adm nistrative credit was not required. United States v.

Fricke, supra; see generally United States v. Janes, 28 M} 214,

216 (CVA 1989) (Article 13 standards “conceptually the sane as
those constitutionally required by the Due Process C ause of the

Constitution”).

In this regard, we have noted in the past that credit for
unl awful pretrial punishment under Article 13, UCMIJ, is not

warranted each tine a penal regulation is violated. See United

States v. McCarthy, 47 Ml 162, 166 (1997). In the same vein, not

all mstreatnent of a servicenenber awaiting trial requires

addi ti onal sentence credit under Article 13, UCM]. See Cuoco V.

Moritsugu, 222 F.3d 99, 109 (2" Gir. 2000) (rudeness and nane-
calling do not rise to the level of a constitutional violation);

McCl anahan v. City of Mdberly, 35 F. Supp.2d at 745-46

(applications of force without injury are de mnims

inmpositions); cf. United States v. Walsh, 194 F.3d at 50 (even de

mnims uses of force are unconstitutional if they are shocking
to the conscience of mankind). In our view, the singing and
shouting out required of appellant and the sarcasm directed at

himfell into this legally margi nal category. See Cuoco V.

Mori t sugu, supra.

question whether appellant is entitled to credit for a violation
of Article 13.
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Appel I ant al so conplains that he was stripped of his rank as
an Airman (E-2) and forced to refer to hinmself as an inmate.
Such a practice, he asserts, is inpermssible with respect to a
pretrial detainee, such as hinself, who has not yet been tried or

convi cted and sentenced to such a punishnment. See United States

v. Cruz, 25 MJ] at 326; see also United States v. Conbs, 47 M

330, 333 (1997). The CGovernnent di sagrees and argues that
“requiring inmates to renove their rank for formations with other
inmates” was a legitimte penal adm nistrative neasure, which was
not so onerous as to require admnistrative credit. Answer to

Final Brief at 10.

“I[Rleduction in rank is a well-established puni shnent, which
unl awful Iy i nposed, warrants sentence relief[.]” See United

States v. Conbs, supra. Here, however, there was no testinony

establishing a public renoval of rank as acconplished in United

States v. Cruz, supra. Moreover, appellant, who testified with

respect to his pretrial notion for additional credit, did not
testify that his rank insignia was renoved or he was prohibited
at any time fromwearing it. Finally, as pointed out by the
Court of Crimnal Appeals, there was conflict in the testinony
presented in this case as to whether pretrial detainees in this
confinement center were prohibited fromwearing their rank. In
these particular circunstances, the mlitary judge was not
required to grant additional pretrial confinenment credit to

appellant. Cf. United States v. Conbs, supra (unrebutted case

for sentence relief established).

10
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Appel lant finally conplains that he was “comm ngled” with
post-trial confinees and nmade to performthe sane work as

sentenced prisoners. The two-judge court in United States v.

Pal mter, 20 MJ] 90, 93-96, 98 (CMA 1985), split on the propriety
of such a prison practice. W conclude that the nere fact a
pretrial detainee and a sentenced prisoner are assigned the sane
or simlar work inside a confinenent facility does not per se
establish unl awful pretrial punishnent under Article 13, UCMI.

It is the nature, purpose, and duration of duties performed by
the pretrial detainee which are determ native of their punitive
intent. Here, filling sandbags, washi ng and waxi ng vehi cl es,
painting red lines, and doing yard work are not acts indicative
of punitive intent, nor so onerous under the circunstances of
this case as to constitute unlawful pretrial punishnent.

Al t hough commi ngling pretrial detainees and convicted prisoners
rai ses different concerns, there is no showing in appellant’s

case that such comm ngling even occurred.

Qur deci sion today does not condone the conduct of mlitary
prison authorities in this case, nor signal our approval of the
prison practices they enployed. W note that the record before
us suggests the prison authorities thenselves have recogni zed the
“stand and yell” programwas ineffective and discontinued it.

Mor eover, as the Suprene Court recently said in a rel ated
context, “liability for negligently inflicted harmis
categorically beneath the threshold of constitutional due

process.” County of Sacramento v. Lewis, 523 U S. 833, 849

(1998); see also United States v. DeStefano, 20 M} 347, 349 (CMVA

11
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1985); Payne for Hicks v. Churchich, 161 F.3d 1030, 1040-41 (7'

Cr. 1998). 1In any event, we hold only that the mlitary judge
was not required to give additional sentencing credit for the
mnimally disconforting treatnent shown to have been adm ni stered

by the mlitary prison authorities in this case. See Cuoco v.

Morit sugu, supra at 109.

The decision of the United States Air Force Court of

Crim nal Appeals is affirned.
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