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Chi ef Judge CRAWFORD del i vered the opinion of the Court.
Contrary to his pleas, appellant was convicted at a general
court-martial by mlitary judge al one of disobeying a no-contact
order (one specification), assault (two specifications),
subordi nation of perjury at a prior trial (one specification),
and communi cating threats (three specifications), in violation
of Articles 92, 128, and 134, Uniform Code of Mlitary Justice
(UCMJ), 10 USC 88 892, 928, and 934. He was also found guilty,
pursuant to his pleas, of adultery, in violation of Article 134.
The convening authority approved the sentence of a bad-conduct
di scharge, three years’ confinement, and reduction to the | owest
enlisted grade. The Court of Crimnal Appeals affirned the
findings and sentence. 54 Ml 692 (2001).
Appel I ant rai ses two i ssues on appeal before this Court:
l.
VWHETHER THE M LI TARY JUDGE ERRED | N DENYI NG A
DEFENSE MOTI ON FOR APPROPRI ATE RELI EF AFTER THE
GOVERNVENT SEI ZED AND REVI EWVED ATTORNEY/ CLI ENT
PRI VI LEGED MATERI AL AND THAT MATERI AL WAS
SUBSEQUENTLY USED | N THE | NVESTI GATI ON OF
APPELLANT.
.
VWHETHER THE M LI TARY JUDGE ERRED I N FAI LI NG TO
SUPPRESS APPELLANT’ S PRETRI AL STATEMENTS TO
| CELANDI C AUTHORI TI ES TAKEN DURI NG A JO NT
| NVESTI GATI ON, IN VIOLATION OF H' S FOURTH

AMENDMENT AND ARTI CLE 31, UCMI, RIGHTS, AND
BECAUSE THE STATEMENTS WVERE | NVOLUNTARY.
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For the reasons set forth herein, we resolve both issues
agai nst appellant and affirm
FACTS — | SSUE |

At appellant’s first trial in February 1996, Helga Kristen
Hel gadottir, the victim perjured herself by testifying that her
earlier accusations concerning appellant’s assault and property
damage were fal se, and that the property in question belonged to
appel lant, not herself. On April 1, 1996, the victimtold the
civilian police that appellant had procured her perjured
testinony by beating and threatening her. To support her
al l egation, she provided several letters from appellant that
i ncluded the alleged threats.

Based on this conplaint, both the Icelandic police (IP) and
the Naval Crimnal Investigative Service (NCI'S) opened separate
investigations. NC S agents Lockart and G een, and Master
Sergeant DeRoy fromthe Provost Marshal’s O fice, obtained an
authorization to search appellant’s quarters. “An Icelandic
i nvestigator [Superintendant Bj 6rn Bj arnasson] was present when
the NCI S searched the appellant’s quarters, but only as an
observer.” 54 M} at 697. This search resulted in the seizure
of several notebooks containing appellant’s witings and
comments about the victim It is a portion of these seized
materials that is alleged to be the attorney-client privileged

mat eri al .
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As found by the mlitary judge and affirmed by the Court of
Crim nal Appeals, “[n]o privileged docunent was used as direct
evidence in the appellant’s court-martial.” 1d. at 696. In
particular, the mlitary judge found that the docunents and
appellant’s witings were properly seized by NCI S agents, who were
i nvestigating appellant for subornation of perjury at his first
court-martial. The docunents were tenporarily given to the
| cel andic police for their use in pursuing separate charges
involving threats and assaults by appellant on Ms. Hel gadottir.
None of the investigators recognized any of the docunments or
witings as potentially privileged instrunents.

Prior to their discovery by a trial counsel, Captain Floyd,
on April 26, 1997, over a year after their seizure, none of the
docunents had ever been positively identified as privileged
comuni cati ons by anyone. Although both American and Icel andic
i nvestigators | ooked at the seized material, only one, IP
Superi nt endent Bjarnasson, read the papers for content. M.

Bj arnasson did not find any information to be helpful in his

i nvestigation. Accordingly, except as noted bel ow, none of the
docunents were in any way used to advance either the Air Force's
or P s investigation against appellant.

The judge exam ned all of the exhibits, and they were
subsequently marked either “P” for privileged or “NP” for non-

privileged. Appellant puts in issue six exenplars, identified
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as “six sides of four [spiral notebook] pages, identified as
NP67, NP68, NP70, NP74, P27 and P28,” that were seized and
submtted for conparison as known handwiting exenplars. The
exhi bits NP67, NP68, NP70, and NP74 were found to be part of
appel l ant’ s cl enency package after his first trial. Thus, there
was no privilege. Counsel also stipulated that these docunents
were not privileged. Therefore, this case revolves around two
docunents, P27 and P28. The defense contends that the nere
conpari son of P27 and P28 to other exenplars resulted in the

di scl osure of privileged information, violating appellant’s

Si xth Amendnent rights. Citing Weatherford v. Bursey, 429 U. S.

545, 554 (1977), appellant continues that when there is an
i ntentional governnent intrusion, the evidence obtained may not
be used directly or indirectly. See also MI|.R Evid. 502(b)(4),
Manual for Courts-Martial, United States (2000 ed.).III
There is no finding by either the mlitary judge or the Court
of Crimnal Appeals that the questioned docunents were exan ned
for any purpose other than to identify appellant’s handwiting.
More inportantly, the mlitary judge found
that to the extent P27 and P28 m ght at one tine
[ have] been protected by MR E. 502, their contents
have been fully disclosed in conmunications to
ot hers, including those comruni cations in
[ Appel l ate Exhibit (App Ex)] XXV [ Menorandum for
Conveni ng Authority (8 AF/CC) dated Mar. 18, 1996],

App Ex XXVII [ Congressional Conplaint dated Nov.
16, 1996], and App Ex XXVII1| [ Menorandum for 85'"

L' All Manual provisions are identical to the ones in effect at the tine of
appellant’s court-martial.

5
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G oup I nspector General dated July 5, 1996].
Mor eover, none of the material contained in P27 and
P28 was susceptible to being used directly or
indirectly against the accused on the charges in
this case. Moreover, the questioned docunents
exam ner testified that those itens were not
necessary for his conclusion, and disregarding them
woul d not affect the certitude of his opinion.
Finally, the court rules as a matter of |aw that
mere conparison of the physical appearance of the
accused’'s lawfully seized handwiting is not -- in
this case -- within the protection of the attorney
client privilege.
However, to ensure that there was no taint, Mjor Thonpson,
Special Trial Counsel, represented the Governnment on the
i ssue of the privileged information. Appellant concedes that
there was no privil eged evidence used directly agai nst him at
trial. Appellant contends, however, that docunents P27 and
P28 were privileged and that these docunents were indirectly
produced at trial. The claimof indirect production is based
upon appel l ant’ s suggestion that these docunments nay have
been di scussed between two I P officers, and that these
docunents were used in a handwiting analysis. 1In that
context, according to appellant, the mlitary judge's finding
that there was “no use of the material” is clearly erroneous.
Appel  ant al so argues that since Captain Altschuler, a trial
counsel at his first court-martial, exam ned sone of the

privil eged docunents in June 1996, the mlitary judge’s

findings were also clearly erroneous.
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The court below and the mlitary judge found that the
sei zure of any privileged docunents by the Governnent was
pursuant to a |lawful search and seizure, there was no
i ntentional seizure of privileged communications, and the
informati on was not used to the detrinment of appellant.

DI SCUSSI ON - | SSUE

This is not a case of dual roles being
performed by defense counsel or outrageous
conduct by the Governnent. Both Congress ..
and this Court have gone to great pains to
ensure to servicenenbers the right to counsel
This right to a | awer appointed free of charge
: applies at the pretrial stage, see, e.g.,
MI.R Evid. 305(d)(1)(A), 305(e), 321(b)(2);
trial stage, see, e.g., Art. 27 [,UCM], 10 USC
§ 827]; post-trial stage and even the appellate
stage, see, e.g., United States v. Palenius, 2
M} 86 (CMA 1977). A concomtant right is the
right to confidential communications between the
attorney and client. MI.R Evid. 502. Any
exception to this rule nust ensure that there is
no chilling effect on defendants freely speaking
with their mlitary lawers. See G ady v.

Darl ey, 44 M) 48 (Summary di sposition 1996).

United States v. Godshal k, 44 MJ 487, 490 (1996); cf. United

States v. Smth, 35 M) 138, 140-41 (CMA 1992) (defense counsel

may be called as prosecution w tness when the accused gave
counsel a fabricated docunent for use at trial).
The Supreme Court has addressed interference with the

attorney-client privilege on numerous occasions. |In Watherford

v. Bursey, supra, the Court refused to adopt a per se rule that

any interference with the attorney-client privilege required the

drastic renedy of reversal. The Suprenme Court reversed the

7



United States v. Pinson, No. 01-0466/ AF

Court of Appeals, which held that “whenever the prosecution
knowi ngly arranges or permts intrusion into the attorney-client
relationship the right to counsel is sufficiently endangered to
require reversal and a new trial.” 528 F.2d 483, 486 (4th Gr
1975) .

Bursey and Wat herford, an undercover agent, were arrested
in 1970 for breaking into a Selective Service Ofice on two
occasions. \Wile Watherford was still maintaining his
under cover status, he was invited to neet with Bursey and his
attorney twice. On neither of the occasions did he seek
information fromBursey or his attorney. The purpose of the
nmeetings was to obtain information, ideas, or suggestions as to
Bursey’s defense for breaking into the Sel ective Service Ofice.
Weat herford did not discuss with his superiors or the
prosecuting attorney “any details or information regarding
[Bursey’s] trial plans, strategy, or anything having to do with
the crimnal action pending against [Bursey].” 429 U S. at 548.

Based on the facts in Watherford, the Suprene Court said

an undercover agent neeting with a crimnal defendant and his
| awyer does not require reversal. 1d. at 551.

[1]f an undercover agent neets with a crim nal

def endant who is awaiting trial and with his
attorney and if the forthcomng trial is discussed
wi thout the agent’s revealing his identity, a
violation of the defendant’s constitutional rights
has occurred, whatever was the purpose of the agent
in attending the neeting, whether or not he
reported on the neeting to his superiors, and

8
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whet her or not any specific prejudice to the
def endant’ s preparation for or conduct of the trial
is denonstrated or otherw se threatened.

Id. at 550. Nonetheless, the Watherford Court stated that its

prior cases “individually or together” did not require or
suggest a per se rule of reversal in such a situation. [|d. at
551.

The Suprene Court noted that “Bursey would have [had] a
much stronger case” if either (1) “Watherford [had] testified
at Bursey’'s trial as to the conversation between Bursey and [his
attorney]”; (2) the “State’s evidence [had] originated in these

conversations”; (3) the “overheard conversations [had] been used

in any other way to the substantial detrinment of Bursey”; or (4)

“the prosecution [had] |learned from Watherford ... the details
of the ... conversations about trial preparations.” 1d. at 554.
But the Court found “[n]one of these elenents ... present here.”

Id. at 555. Thus, the Court held that there was no viol ation of
the Sixth Amendnent. However, the invasion that took place in

Weat herford had significant investigative justification.

Li kewi se, in Hoffa v. United States, 385 U. S. 293 (1966),

when an undercover agent was present during the attorney-client
conversation, the Court held that there was no violation of the
defendant’s rights because the substance of the |awer-client
conversations was not comuni cated or used at trial. Even so,

we nust al ways ask whether the invasion inpacted on the
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attorney’s performance or resulted in the disclosure of
privileged information at the tinme of trial.

Wil e Weat herford had to maintain his undercover identity,
the Suprene Court addressed an unjustified invasion into the

attorney-client relationship in United States v. Mrrison, 449

U S 361 (1981). DEA agents, who knew that the defendant was
represented by an attorney, met with Morrison w thout defense
counsel’s know edge or perm ssion. The Court of Appeals held
that the defendant’s right to counsel had been viol at ed,
irrespective of the |ack of proof of prejudice to her case. The
Suprene Court said that assum ng there was prejudice, any action
taken had to be “tailored to the injury suffered.” 1d. at 364.
Since “respondent has denonstrated no prejudice of any kind,
either transitory or permanent, to the ability of her counsel to
provi de adequate representation in these crimnal proceedings,”
there was “no justification”for such “drastic relief” as a
dism ssal with prejudice. Id. at 366-67.

[ Al bsent denonstrabl e prejudice, or substantia

threat thereof, dismissal of the indictnment is

plainly inappropriate, even though the violation

may have been deliberate.... The renedy in the

crimnal proceeding is |limted to denying the

prosecution the fruits of its transgression.
Id. at 365-66 (footnotes omtted).

Here, appellant has not carried his burden to show

i ntentional or outrageous government m sconduct, such as having

no basis for a search, or that he was prejudiced by the

10
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di sclosure of information. This case is nore |like Watherford

than Morrison because there was a legitimte search of
appellant’s quarters to obtain evidence of his alleged
subornation of perjury at the first trial. There was no direct
interference with the attorney-client relationship. See, e.g.,

Ceders v. United States, 425 U S. 80 (1976). Appellant concedes

that no direct evidence was used at trial. While he argues that
the two privil eged docunents were used to anal yze his
handwiting, an individual has no expectation of privacy in his

handwiting. United States v. Fagan, 28 M} 64, 66 (CVA 1989).

Finally, a review of the record shows that the Governnent’s
case was based on independent evidence.EI Accordi ngly, we hold
that the mlitary judge's decision was not an abuse of
di scretion.

FACTS - | SSUE |1

After receiving the report from Ms. Helgadottir, the
I celandic police attenpted to | ocate appellant. Before the
i nterrogation began, the Icelandic authorities gave appellant’s
name to the NCI' S and asked that he be nade avail able. Wen he
arrived at the Naval Security Building, appellant was arrested
by M. Bjarnasson and advised of his right to an attorney and

his right to remain silent. He invoked his right to an

2 Having found that P27 and P28 were not used directly or indirectly against
appel l ant, we need not deternine the legal significance, if any, of the
mlitary judge's finding that these docunents were subsequently discl osed
after trial in communications with others.

11
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attorney, and the interrogation ceased until an attorney was
furnished for him In the neantinme, M. Bjarnasson inforned
appel l ant that under the treaty agreenent between |cel and and
the United States, each side is required to cooperate with the
other. Appellant’s Icelandic attorney advised himthat a
negati ve inference can be drawn if an accused asserts his right
to remain silent. Before being transported to the Icel andic
facility, appellant said that he knew the |cel andic police
wanted to talk to himbecause of Ms. Hel gadottir; specifically,
that she wanted her clothes and watch back. Subsequently, he
deci ded to cooperate, and the interrogation continued there at
various tinmes over a two-nonth period.EI

M. Bjarnasson testified that the Icelandic police did not
talk to any of the NCIS agents prior to initiating their
interrogation of appellant. No NCIS agent asked that the
| cel andic police get certain information or that appellant be
asked certain questions. The interrogation was “purely for the
benefit of the Icelandic” authorities. |In fact, there was no
conversation involved at all with the Naval authorities as to
the details of the interrogation.

| nspector Bjorn Sveinsson, one of the two IP interviewers,
testified during cross-exam nation that he did not tell anyone

that he was asking questions on behalf of the NCIS. His only

3 There were two interrogations that took place on the 23d of April, and

other interviews took place throughout April and May. Appellant’s appointed
12
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request to NCIS was for its agents to |ocate Eddi e Barnes, a
mlitary friend of appellant who had been with appellant, the
victim and their nmutual friends on several occasions.

The mlitary judge found that two separate investigations
had taken place: NCIS and the | P Departnment. In particular, the
mlitary judge found that

| cel andic Authorities ... were acting at their own
behest and not as instrumentalities of US Authorities.
The accused’s statenents to the Icelandic Authorities
were taken in conformty wth Icelandic Law for
potential use in the prosecution in Icelandic Courts.
They were not taken as a subterfuge to circunvent the
accused’'s refusal to talk to NCI'S Agents wi thout an
attorney. Nothing in the manner of substance of
taki ng of these statenents offends the accused s right
to due process in this court.

DI SCUSSI ON - | SSUE | |
Article 31(b), UCMIJ, 10 USC § 831(b), states that

[n]o person subject to this chapter may
interrogate, or request any statenment from
an accused or a person suspected of an

of fense without first informng himof the
nature of the accusation and advi sing him
that he does not have to nake any statenent
regardi ng the offense of which he is accused
or suspected and that any statenment nade by
hi m may be used as evidence against himin a
trial by court-martial.

Article 31(b) would apply only if it is shown that the IP
Department was acting as an agent of the mlitary during its

i nterrogations of appellant.

Icelandic attorney was present at nobst of these sessions.
13



United States v. Pinson, No. 01-0466/ AF

In United States v. Payne, 47 MJ 37, 43 (1997), we left

open the question of whether a mlitary judge’ s conclusion as to
whether a civilian investigation was “conducted, instigated, or
participated in,” MI.R Evid. 305(h)(2), by mlitary authorities
shoul d be reviewed de novo or under a “clearly erroneous”
standard. |n Payne, we observed:

There may be a question whether these earlier

deci sions treating the agency question as one of
fact remain viable in Iight of subsequent
anmendnents to the UCMJ, adoption of the Mlitary
Rul es of Evidence, and recent Suprene Court cases
announci ng a de novo standard of appellate review
for constitutional issues. See, e.g., Onelas v.
United States, 517 U. S. 690, 116 S. C. 1657, 134
L. Ed. 2d 911 (1996) (de novo review of probabl e-
cause and reasonabl e-suspi ci on determ nations);
Thonpson v. Keohane, 516 U.S. 99, 102, 116 S. C
457, 460, 133 L. Ed.2d 383 (1995)(de novo revi ew
of question whether a suspect was “in custody” at
time of interrogation). W need not decide,
however, whether a de novo standard of review or
a nore deferential “clearly-erroneous” standard
applies in this case, because we woul d uphold the
mlitary judge’ s ruling under either standard.

47 M) at 42-43 (enphasi s added).

Despite our recognition in Payne that changes in the |ega
| andscape may necessitate a change in our standard of review, we
need not decide at this tinme whether to apply a de novo standard
of review or clearly erroneous standard because under either, we
hold the mlitary judge’ s ruling was correct.

Appel l ant did not nmeet his burden of establishing that the
| cel andi c investigators were acting under the control or at the

direction of the Naval investigators. Icelandic police

14
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interrogated appellant in various stages over an extended period
of time. At notine did the Icelandic police ask the NCI'S
agents for information or |leads to assist the Icelandic police
in conducting the investigation. The |imted assistance that
NCI S agents provided to the Icelandic police in this case --
such as locating appellant and Anerican w tnesses -- was
undertaken pursuant to the defense agreenent between the two
countries, and did not constitute “participation” wthin the
meani ng of the MI.R Evid. 305(h)(2). Accordingly, we hold that
the mlitary judge’'s ruling was not in error as to Issue ||

The decision of the United States Air Force Court of

Crimnal Appeals is affirned.
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SULLI VAN, Seni or Judge (concurring in the result):

| would affirm

On Issue I, there was no showi ng of prejudice resulting to

appellant fromthe use of the attorney-client material. See

United States v. Tanksley, 54 M 169, 172 (2000).

On Issue Il, the facts in this case are weaker than those in

United States v. French, 38 MJ 420, 428-31 (CVA 1993) (Sullivan,

C.J., dissenting). |In the instant case, neither appellant’s
First Sergeant nor any other American mlitary personnel played a
role in the actual interrogation of appellant. Cf. id. at 434.
Mor eover, the |level of coordination between foreign police and
mlitary authorities was mninmal conpared to that in French. Id.

at 429-30. Accordingly, there was no nerger of the civilian and

mlitary investigations.
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