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Judge BAKER delivered the opinion of the Court.

Appel lant was tried at El nendorf Air Force Base,
Al aska, by a general court-martial conposed of officer and
enlisted menbers. Contrary to his pleas, he was convicted
of using marijuana on divers occasions, in violation of
Article 112a, Uniform Code of MIlitary Justice (UCMJ), 10
USC § 912a. The adjudged sentence provided for a bad-
conduct di scharge and no ot her punishnment. The sentence
was approved by the convening authority.

Procedural Background

After the convening authority took action, appellant
filed a congressional conplaint wwth a Menber of the United
States Senate all eging prosecutorial msconduct in his
case. Specifically, appellant alleged that trial counsel
coerced perjured testinmony fromthe w tnesses agai nst him
by threatening that they were “going to jail for a |ong

time if they don't testify against [hin] and say what they

want themto say.” Before subm ssion of appellant’s case

to the Court of Crimnal Appeals, appellate defense counse
obt ai ned signed but unsworn letters fromthree individuals
whose courts-martial arose out of the sane factual

ci rcunstances as appellant’s. A letter fromRichard

W sni ewski st at ed:
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| told Elnmendorf Legal O fice, Capt Reese that | never
w t nessed John Canpbell use any drugs. Capt Reese
told me “that wasn’t good enough.” That | could
remenber nore and if | didn’t then I was not
cooperating with himand ny Pre-Trial Agreenent woul d
be taken fromne. Wth nmy P.T.A at steak [sic]. |
had to state in John Canpbells [sic] Art. 32 hearing
that | physically w tnessed Canpbell snoke marijuana

4-6 tinmes. . . . | was told many tines by the
El mendorf Legal Ofice Staff what | had to say, in
order to keep ny Pre-Trial Agreenent. | find this not

only wong, but | had to betray a friend in fear of
going to prison for 10 or nore years. Nothing can
change the fact | had to lie.

A letter from Stephen Hi cks stated:

| know that the prosecution in these cases
per suaded the soldiers involved to |ie under

oath. . . . | nyself was instructed to lie in
the cases of “U S. vs. Canpbell” and “U.S. vs.
Leavitt.” . . . [T]he prosecution told ne that

| could |ose ny pretrial agreenent if | did not
tell themwhat they wanted to hear regarding the
case of “U. S. vs. Campbell”. . . . | fully
cooperated and told the truth, but | never

recei ved any recommendati ons toward a | esser
sent ence .

Lastly, a letter fromJosh Leavitt stated:

On several occasions, | was asked to speak to the
prosecution in U S. vs Johnathan Canpbell. In this

di scussion (interrceaction) [sic], | was badgered into
a concrete line of testinmony. | testified in his
trial that they wanted nme to “twist the truth.” .o

| informed the prosecutors that a ot of the things in
[my first statenent] were inaccurate, but once again
was instructed to stick with it so it wouldn't seem
like I was lying or making any of it up.

O the three individuals submtting letters, only Leavitt

testified at appellant’s trial.
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Appel | ate def ense counsel subsequently requested from
the Air Force Legal Services Agency a copy of the
“Conmittee on Ethics and Standards | nvestigation Report of

Prosecutorial M sconduct, U S. v. Canpbell.”

Al ternatively, “at a mninmum”™ he asked for copies of
statenents nmade by wi tnesses and subjects of this inquiry.
The Governnent denied this request wi thout confirmation as
to whether such a report or statenents existed.d on Apri
10, 2000, appellate defense counsel filed a notion in the
Court of Crimnal Appeals requesting that the court conpel
production of the report. That court denied the request on
April 27, 2000, finding that
(1) The appellant failed to establish
jurisdiction of this Court over the
appel l ant’ s case.
(2) The appellant’s notion is premature. Before
this court can judge the nmerits of the
appel lant’ s notion, there nust be sone
assignment of error or allegation against

whi ch the rel evance of the petition may be
j udged.

YAt oral argument, government counsel stated that to this day, he is
still not aware whether an inquiry into appellant’s allegations was
conducted. In contrast, appellant’s brief states, “Appellant in the
case at bar actually knows that rel evant evi dence concerning his appea
exists and is in the possession of the government.” Final Brief in
Support of Petition Granted at 8. Appellate defense counsel tenpered
this statement at oral argunent, conceding that absent sonme definitive
statenment fromthe Governnent, counsel could not, in fact, confirmthe
exi stence of a report.
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On June 30, 2000, appellate defense counsel filed
assignnments of error with the Court of Crimnal Appeals and
subsequently, on July 19, 2000, filed in this Court a
petition for extraordinary relief in the nature of a wit
of mandanus to conpel the Governnent to provide the
requested report or, alternatively, to provide for in
canera judicial review of the report. Appellant cited

United States v. Huberty, 53 MJ 369 (2000), as authority.

On Cct ober 19, 2000, after considering appellant’s
petition for extraordinary relief and the Government’s
answer, this Court ordered the case returned to the Court
of Crimnal Appeals for “reconsideration of its denial of

petitioner’s notion for discovery in light of United States

v. Huberty, 53 MJ 369 (2000).” United States v. Canpbell,

54 M) 349 (2000) (sumrary di sposition).

On March 13, 2001, the Court of Crimnal Appeals
affirmed the findings and sentence in an unpublished
opinion during its review of the nmerits of the case under
Article 66, UCMJ, 10 USC § 866. Wth respect to
appel lant’s Huberty claim the court stated:

We find no evidence of prosecutorial m sconduct.

The record of trial is so clear, we also see no

need for us to grant the appellant’s notion for
di scovery or to review the ethics investigation
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in canera.[q Qur decision on this matter is nmade
easy by the fact that aside fromthe rhetoric,

SrA Leavitt’'s declaration does not state that he
Iied about the appellant’s use of marijuana in

his witten statenments or during his testinony at
trial. Therefore, if indeed any prosecutori al

m sconduct occurred during the prosecution of

rel ated cases, it did not involve the appellant.

Unpub. op. at 3. The court also indicated that it
reconsi dered appellant’s notion pursuant to our order of
Cct ober 19, 2000. Having done so, it nonethel ess concl uded

that the nmoti on shoul d be deni ed. ld. at 1.

We subsequently granted review of the foll ow ng issue:
I

WHETHER THE Al R FORCE COURT OF CRI M NAL APPEALS ERRED
I N PERSI STI NG TO REFUSE TO GRANT APPELLANT’ S MOTI ON
FOR DI SCOVERY, EVEN AFTER THE COURT OF APPEALS FOR THE
ARVED FORCES ORDERED THE COURT OF CRI M NAL APPEALS TO
RECONSI DER | TS PRI OR REFUSAL TO DO SO I N LI GHT OF

UNI TED STATES V. HUBERTY, 53 MJ 369 (2000).

In addition, we asked the parties to brief the follow ng
issue raised in appellant’s petition for a new trial:
|1
VHETHER THI S HONORABLE COURT SHOULD ORDER AN | N CAMERA
REVI EW OF RELEVANT EVI DENCE WHI CH COULD ESTABLI SH
APPELLANT’ S ENTI TLEMENT TO A NEW TRI AL.
For the reasons stated below, we return the record of

trial to the Judge Advocate General of the Air Force for

remand to the Court of Crimnal Appeals for further review

2Air Force TJAG Policy Number 2, Professional Responsibility, paragraph
8b, distinguishes an “inquiry” into possible ethics violations froman
“ethical investigation” conducted by nost l|icensing authorities.
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G ven our disposition of this case, appellant’s petition
for newtrial is denied.

Di scussi on

Appel | ant argues that he has made a threshol d show ng
that there was a pattern of prosecutorial msconduct in his
and other related cases. He further contends that the
Government inquired into these allegations, and that such
inquiry “is potentially relevant” to his appeal. Final
Brief in Support of Petition Ganted at 5. Appellant
argues that, as a matter of legal policy, while in canera
review could be performed by this Court, the court bel ow,
or a mlitary judge on remand for a Qg@ng]proceeding, in
the future, such issues mght best be addressed in a
process simlar to that governing collateral attacks on the
sentence in federal civilian courts pursuant to 28 USC
§ 2255. Appellant notes that in this case, he seeks in
canera review by any appropriate judicial body, so |ong as
such review i s expeditious. Moreover, appellant contends
that in Huberty, this Court resolved the | egal question
presented and that pursuant to this Court’s order of
Cct ober 19, 2000, in canera judicial review by the Court of

Crim nal Appeal s shoul d proceed post haste.

%17 USCMA 147, 37 CMR 411 (1967).



United States v. Canpbell, No. 01-0467/ AF

The Governnent contends that to the extent Huberty is
read to establish a right to and a nmechani smfor appellate
di scovery, such right goes beyond the plain text and
| egislative intent of the Uniform Code of MIlitary Justi ce,
as well as federal case |law. The Governnent argues that
there is no authority for appellate discovery by either
this Court or the Courts of Crimnal Appeals found within
Article 66, supra, or Articles 67 and 73, UCMJ, 10 USC
88 867 and 873; therefore, such authority does not exist.
In this regard, the Governnent notes that Article 67(a)(2)

states this Court “shall reviewthe record in . . . all

cases reviewed by a Court of Crimnal Appeals . . .,” and
such record, it contends, necessarily is limted to the
record of the court-martial alone. (Enphasis added.)
Finally, the Governnment argues that even if
appellant’s allegations were true, he would not be entitled
to anewtrial. O the three unsworn statenents proffered
by appellant as a predicate for further discovery, only
Leavitt’s is froma person who testified at appellant’s
trial. Leavitt’s statenment does not assert that he |lied at
appellant’s court-martial, only that prosecutors pressured
himinto a particular Iine of testinmony. According to
Leavitt, “I testified in his trial that they wanted nme to

twist the truth.” As a result, the Governnent concl udes,
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the question of prosecutorial pressure was explored at
trial before the nenbers and does not warrant further
revi ew.

Bot h appel l ant and the Governnent agree with the
follow ng proposition in the Governnent’s brief:

A system through which the mlitary appellate courts
address post-trial issues such as unlawful comrmand
i nfluence and prosecutorial m sconduct is already well
established within the mlitary judicial process. See
[United States v.] DuBay, [17 USCVA 147,] 37 CMR 411
[(1967).] Mlitary appellate courts return cases to
the trial |evel when it becones necessary to devel op
facts not contained within the record of trial, and
where affidavits do not suffice. 1d. at 413; United
States v. Gnn, 47 Ml 236 (1997).

Final Brief on Petition for G ant of Review and Petition
for New Trial at 9. However, the parties disagree as to
whet her a DuBay hearing shoul d be the exclusive mechani sm
for resolution of post-trial discovery issues, as well as
the threshold for invoking such a process.

Di scussi on

In Huberty, the accused clai ned he had hearsay
information that a governnent expert’s credentials had been
suspended, renoved, or limted at the tinme of trial. Using
a Freedom of Information Act request for such credentialing
i nformati on, the accused sought to ascertain fromthe
Ofice of the Air Force Surgeon General whether any adverse

actions had been taken against the expert. That request
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was deni ed. He subsequently sought an order fromthe Court
of Crimnal Appeals for in canera review by that court of
the expert’s records. The Court of Crim nal Appeals denied
this request, noting that “appellant offers no information
that connects the alleged credentialing action agai nst the
medi cal care provider with the testinony that the nedica
provi der provided at his trial.” Huberty, 53 M} at 370-71
After an appeal was made to this Court, we ordered
production of the records “so that an in canera inspection
may be nade to determ ne whether information is contained
therein that woul d reasonably support a petition by
appellant for a new trial.” 1d.

What this Court addressed in Huberty was an anonaly
between mlitary courts and civilian courts previously
noted in DuBay. “Normally, collateral issues of this type
woul d, on remand in the civil courts, be settled in a
hearing before the trial judge. The court-marti al

structure, . . . however, is such that this cannot be

acconplished.” DuBay, supra at 149 n.2, 37 CMR at 413 n. 2.

Huberty did not establish, per se, a structure to address
this anomaly, nor did it establish a threshold standard for
obtaining a post-trial evidentiary hearing where di scovery

m ght be necessary.

10
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When faced with a post-trial dispute over discovery
rel evant to an appeal, an appellate court needs to conduct

an analysis simlar to that used in United States v. Lew s,

42 M) 1 (1995), for clainms of ineffective assistance of
counsel. First, it must determ ne whether the appell ant
met his threshold burden of denonstrating that sone neasure
of appellate inquiry is warranted. In addressing this
guestion, the court should consider, anong other things:

(1) whether the defense has made a col orabl e show ng
that the evidence or information exists;

(2) whether or not the evidence or information sought
was previously discoverable with due diligence;

(3) whether the putative information is relevant to
appel l ant’ s asserted claimor defense; and

(4) whether there is a reasonable probability that
the result of the proceedi ng woul d have been
different if the putative information had been
di scl osed.

Second, if the court decides inquiry is warranted, it

nmust determ ne what nethod of review should be used. As a
general matter, “[a] Court of Crimnal Appeals has
discretion . . . to determ ne how additional evidence, when
required, will be obtained, e.g., by affidavits,
interrogatories, or a factfinding hearing.” 1d. at 6.

Such determ nations are necessarily contextual and not

general ly conducive to a single solution. However, we

recogni ze that a Court of Crim nal Appeals may concl ude in

11
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sonme instances, such as where there is the need to discover
particular facts, that a DuBay evidentiary hearing nmay be
necessary. |In determ ning whether a DuBay hearing is
warranted to resolve a factual matter, the Courts of
Crim nal Appeals should be guided by the standard
enunci ated in G nn.

In G nn, we held that "a hearing need not be ordered
if an appellate court can conclude that ‘the notion and the

files and records of the case . . . conclusively show that

[an appellant] is entitled to no relief.”™ 47 M) at 244

(quoting United States v. G ardino, 797 F.2d 30, 32 (1st

Cir. 1986)) (enphasis added). Expoundi ng upon this
standard, we adopted the general rule followed by the
federal civilian courts that a hearing i s unnecessary when
the post-trial claim®“(1) is inadequate on its face, or (2)
al though facially adequate is conclusively refuted as to

the alleged facts by the files and records of the case,”

i.e., “they state conclusions instead of facts, contradict
the record, or are ‘inherently incredible.”” Id. (quoting
United States v. MG I, 11 F.3d 223, 226 (1st Gr. 1993)).

In this case, neither party contests that appellant
seeks the information at issue as part of his direct appeal
of his court-martial conviction pending before this Court.

The Governnent argues that the information, if it exists,

12
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is not relevant to and, in any event, would not change the
outcone of appellant’s appeal. Thus, the question is not
one of appellate authority to review the putative report in
canera, but whether appellant has done enough to establish
the relevance of the information sought to his allegation
of prosecutorial msconduct to warrant such appellate
revi ew.

We conclude in this case that we need not reach a

conclusion as to the applicability of the G nn standard.

Appel lant’ s case reflects the specific facts and

ci rcunst ances of the prior proceedings. First of all, it
was argued under a Huberty rubric. As noted above, Huberty
is an exercise of appellate authority to exam ne

all egations and facts relevant to an appeal; however, it
did not establish a | egal regine nor set paraneters for
addressing i ssues of appellate review of post-trial

di sputes over discovery relevant to an appeal. Second, a
majority of this Court anticipated, but did not necessarily
direct, that the order of Cctober 19, 2000, would result in
a determnation by the | ower court whether the purported
report of an inquiry existed and, if so, whether its
contents suggested the need for further review of
appellant’s allegation of prosecutorial msconduct. Under

the particular facts of this case, including the extensive

13
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appel l ate history involved, we conclude that the interests
of justice are better served by again remanding to the
Court of Crimnal Appeals to determne with certainty
whet her a report exists, and if it does, to determine in
canera whether it is relevant to appellant’s appeal and
whet her further inquiry is warranted. O herw se, appellate
courts should Iimt Huberty's reach to its facts and apply
the Lewis framework as el aborated above.
Deci si on

The decision of the United States Air Force Court of
Crimnal Appeals is set aside. The record of trial is
returned to the Judge Advocate General of the Air Force for
remand to the Court of Crimnal Appeals. The Court of
Crim nal Appeals shall determ ne whether the report
appel  ant seeks exists. |If such report exists, the court
shal | order it produced and issue any protective orders
necessary to protect its confidentiality. The court shal
then review the report, attach it to the record, and

determine its relevance to appellant’s assignnents of

error. |If an additional factual inquiry is necessary, that
court shall first order a DuBay hearing. If relevant
information is disclosed, the court will reconsider

appel lant’s claimof prosecutorial m sconduct pursuant to

14
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Article 66. Thereafter, the provisions of Article 67 shal

apply.

15
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SULLI VAN, Seni or Judge (concurring in the result):

Appel I ant requested that the Court of Crimnal Appeals order
t he Governnent to produce for defense review a copy of an
i nvestigation of prosecutorial msconduct at his court-martial.
| would remand this case to the Court of Crimnal Appeals to
consider this request in light of this Court’s decision in United

States v. G nn, 47 M} 236 (1997). Neither United States v.

Huberty, 53 MJ 369 (2000), nor United States v. Lewis, 42 M 1

(1995), provides a conprehensive approach or framework in which
to resolve post-trial requests for discovery. Wiile United

States v. G nn particularly addresses requests for post-tria

fact-finding hearings, it can be readily used for resolving other

requests for post-trial discovery.



	Opinion of the Court
	Sullivan concurring in the result

