IN THE CASE OF

UNI TED STATES, Appel | ee
V.

Larry R HOPKINS, Senior Mster Sergeant
U S. Air Force, Appellant

No. 01-0739
Crim App. No. 33937

United States Court of Appeals for the Armed Forces
Argued January 22, 2002

Deci ded April 12, 2002
EFFRON, J., delivered the opinion of the Court, in which

CRAWFCRD, C.J., G ERKE and BAKER, JJ., and SULLIVAN, S.J.,
j oi ned.

Counsel

For Appellant: Major Jeffrey A Vires (argued); Lieutenant Col onel Beverly
B. Knott and Lieutenant Col onel Tinothy W Mirphy (on brief).

For Appellee: Mjor John D. Dougl as (argued); Colonel Anthony P. Dattilo (on
brief); Lieutenant Col onel Lance B. Signon.

Mlitary Judge: Howard P. Sweeney

TH S OPINION | S SUBJECT TO EDI TORI AL CORRECTI ON BEFORE FI NAL PUBLI CATI ON.
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Judge EFFRON delivered the opinion of the Court.
A general court-martial conposed of officer and enlisted
menbers convi cted appel l ant, pursuant to m xed pl eas, of
assault, assault consummated by a battery, falsifying a visa
application, nmaking and uttering bad checks, dishonorable
failure to pay just debts, adultery, and bigany, in violation of
Articles 128 and 134, Uniform Code of Mlitary Justice, 10 USC
88 928 and 934. He was sentenced to confinenment for one year
and reduction to E-4. The convening authority approved the
sentence, and the Court of Crimnal Appeals affirnmed. 55 Ml 546
(2001).
On appellant’s petition, we granted review of the foll ow ng
i ssue:
VWHETHER THE M LI TARY JUDGE ERRED BY HOLDI NG
THAT AN ACCUSED S EXPRESSI ON OF REMORSE WAS
NOT A WHEELER FACTOR AND REFUSI NG TO
| NSTRUCT THE MEMBERS THAT APPELLANT' S
EXPRESSI ON OF REMORSE COULD BE CONSI DERED A
MATTER | N EXTENUATI ON AND M TI GATI ON.

For the reasons set forth below we affirm

| . BACKGROUND
At the tinme of trial, appellant was a Senior Master
Sergeant (E-8), with over twenty-two years of service. His

sent enci ng case included evidence in extenuation and mtigation,
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i ncl udi ng awar ds, decorations, and positive eval uations.
Appel I ant al so exercised his right under RCM 1001(c)(2) (0O
Manual for Courts-Martial, United States (2000 ed.),III to make an
unsworn statenent, which included observations such as, “I have
made a | ot of m stakes and poor decisions,” “l have strayed so
far fromwho | really am” “I lost ny discipline and ny self-

control,” and “l took many actions which | now regret.” He
stated that he took “full responsibility” for his actions,
expressed sorrow, and apol ogized to his unit, his conmander, his
friends, and his famly.

During a session under Article 39(a), UCMIJ, 10 USC
8 839(a), concerning proposed instructions, defense counsel
asked the mlitary judge to instruct the panel regarding
appel lant’ s “expression of renorse.” Trial counsel objected,
and the mlitary judge denied the defense request.

The mlitary judge provided standard instructions on
sentencing, including an instruction to “consider all matters in
extenuation and mtigation as well as those in aggravation,
whet her they were introduced before or after your findings.”

Hi s instructions highlighted nunerous factors for the nenbers to

consi der, which were largely drawn fromthe nonbi ndi ng gui dance

in the Mlitary Judges’ Benchbook at 71-72 (Dept. of the Arny

L' All Manual provisions are identical to the ones in effect at the tine of
appellant's court-martial.
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Pamphl et 27-9 (Sept. 1996)). He specifically instructed the
menbers to consider appellant’s unsworn statenent. He added
that an “unsworn statenent is an authorized neans for an accused
to bring information to the attention of the court and nust be
gi ven appropriate consideration.” |In addition, the mlitary

j udge provided detail ed guidance on the differences between
sworn testinony and an unsworn statenent.

The prosecution’s closing argunment briefly referred to the
unsworn statenment, noting that appellant had “expressed his own
formof nea culpa.” The prosecution cited other factors for the
menbers to consi der when adj udgi ng the sentence, particularly
the nature of the offenses and the inpact on the Air Force.

Def ense counsel’s closing argunent also referred briefly to
appel l ant’ s unsworn statenent and asked the nmenbers to take into
account appellant’s recognition that he had nmade “poor

deci sions” and “m stakes,” and that he was “responsible for

t hose decisions.” Defense counsel focused on appellant’s record
of service and performance, as well as the financial inpact that
a sentence m ght have on his famly.

The mlitary judge instructed the nmenbers that the maxi mum
puni shrrent i ncluded confinenent for forty-four years and three
nmont hs, reduction to pay grade E-1, forfeiture of all pay and
al | onances, and a di shonorabl e di scharge. The prosecution

argued for a sentence that included four years’ confinenent,
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reduction to pay grade E-1, and a di shonorabl e di scharge. The
menbers sentenced appellant to confinenent for one year and
reduction to pay grade E-4. The sentence did not include

forfeitures or a punitive discharge.

1. DI SCUSSI ON
RCM 1005(a) requires the mlitary judge to “give the
menbers appropriate instructions on sentence.” RCM 1005(e)(5)
provi des that such instructions shall include a statenent that
t he nenbers shoul d consider certain designated matters,
including all matters in extenuation and mtigation. Under

United States v. Weeler, 17 USCVA 274, 277, 38 CMR 72, 75

(1967), the mlitary judge has a “duty . . . to tailor his
instructions on the sentence to the | aw and the evi dence, just
as in the case of prefindings advice.” See RCM 1005(e)(5)
Di scussion; Drafters' Analysis of RCM 1005(e)(5), Manual, supra
at A21-76; para. 76b(1), Manual for Courts-Martial, United
States, 1969 (Rev. ed.); Analysis of Contents, Manual for
Courts-Martial, United States, 1969, Revised Edition at 13-9
(Dept. of the Arny Panphlet 27-2 (July 1970)).

The sentencing instructions of a mlitary judge are

revi ewed for abuse of discretion. See United State v. G eaves,

46 M) 133 (1997). The mlitary judge has consi derabl e

discretion in tailoring instructions to the evidence and | aw.
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The decision as to how that discretion should be applied to
statenents of an accused, such as expressions of renorse,
regret, or apol ogy, depends on the facts and circunstances of
each particular case. See id. at 139.

Under the facts and circunstances of the present case, we
concl ude that the approach of the mlitary judge did not
constitute an abuse of discretion. Appellant's remarks were
made in the course of an unsworn statenment. Such a statenent is
not made under oath, is not subject to cross-examnation, and is
not subject to the normal restrictions of the rules of evidence
-- all of which argues for broad discretion in the mlitary
j udge when determning howto tailor instructions to address an

unsworn statenent. Cf. United States v. Satterly, 55 MJ 168,

171 (2001), and cases cited therein (scope of discretion
regardi ng requests to nake a second sworn statenent). Moreover,
appel l ant was the only defense witness on sentencing, and his
statenent was relatively brief. H's expressions of renorse,
regret, and apol ogy were clear and direct and did not refer to
uni que or unusual facts that m ght have been overl ooked by the
menbers during sentencing deliberations. Although both the
prosecution and defense referred to appellant's expressions in
their closing argunents, neither placed significant reliance on

hi s unsworn st at enent.
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In contrast to Weeler, where "[nJot a word was sai d about
the evidence in mtigation or aggravation," and where only an
i nstruction on the maxi mum aut hori zed sentence was given, 17
USCVA at 276, 38 CVMR at 74, the mlitary judge in the present
case specifically nentioned appellant's unsworn statenment as
sonet hi ng the nenbers should consider in their deliberations.
Under these circunstances, it was within the judge's discretion,
in fulfilling his responsibility under Wheeler to tailor his
instructions to the law and the evidence, to decide that the
attention of the nmenbers to appellant's remarks coul d be
addr essed adequately through instructions containing a general
reference to his unsworn statenent rather than through a nore

Bl

particul ari zed instruction.

[11. CONCLUSI ON
The decision of the United States Air Force Court of

Crimnal Appeals is affirned.

2Al t hough the requested instruction was not required under the circunstances

of the present case, it is well within the discretion of a nmlitary judge to
provide a nore particularized instruction on the issue of renbrse. Depending
on the facts of the case, such an instruction m ght advise the nmenbers that

t hey have heard an unsworn statenent by the accused, and that, to the extent

they considered the statement to contain an expression of renorse, they could
consi der that expression of renbrse as a matter in mtigation.
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