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Judge G ERKE delivered the opinion of the Court.

A general court-martial conposed of officer and enlisted
menbers convicted appellant, contrary to his pleas, of two
specifications of commtting indecent acts with a child, in
violation of Article 134, Uniform Code of MIlitary Justice
(UCMJ), 10 USC 8§ 934. The adjudged and approved sentence
provi des for a bad-conduct discharge, confinenent for four years,
and reduction to the | owest enlisted grade. The conveni ng
authority waived, for a period not to exceed six nonths, the
automatic forfeitures resulting fromthe sentence under Article
58b, UCMJ, 10 USC § 858b. The Court of Crimnal Appeals affirned
the findings and sentence. 54 M} 568 (2000).

This Court granted review of the foll ow ng issue:

VWHETHER THE ARMY COURT OF CRI M NAL APPEALS ERRED WHEN I T

HELD THAT THE ADM SSI ON OF THE STATEMENT OF APPELLANT' S W FE

WAS HARMLESS ERRCR

For the reasons set out below, we reverse.

Backgr ound

The incident giving rise to the charges agai nst appel | ant
occurred in Illesheim Germany, shortly before appellant’s
reassignment to the United States. The 1ll-year-old alleged
victim TR, was a friend of appellant’s stepdaughter, Tamara.

The statenent at issue was nmade by appellant’s wife, Ms.
Theresa Wal ker, in response to questioning by Special Agent (SA)
Reasoner, an investigator fromthe U S. Arny Crinmna
| nvestigation Coormand (CID). In the statenent, Ms. Wl ker told
SA Reasoner that appellant told her what happened, but that she

did not wish to disclose it.
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Before trial, the Governnent indicated its intent to cal
Ms. Wal ker as a prosecution witness. At an evidentiary hearing,
t he defense presented a stipulation of expected testinony,
establishing that Ms. Wal ker woul d i nvoke her spousal privilege
and woul d refuse to testify agai nst her husband. The Governnent
argued that Ms. Wal ker’s statenment to SA Reasoner was an
adm ssion by appellant under MI.R Evid. 801(d)(2), Mnual for
Courts-Martial, United States (2000 ed.).EI Al ternatively, the
Government argued that the statenent was adm ssible as residual
hearsay under M| .R Evid. 804(b)(5).EI The defense argued t hat
the statenment was privileged under MI.R Evid. 504. Over defense
objection, the mlitary judge admtted the statenent as an
adm ssion under MI.R Evid. 801(d)(2).

The Trial on the Merits

On August 15, 1997, TR was invited to spend the night at
appellant’s quarters. TR testified that appellant extended the
invitation. Appellant’s wife was away on a shopping trip in
Pol and.

The quarters were sparsely furni shed because nost of the
fam |y’ s househol d goods had been packed for shipment to the
United States. The only furniture was a bed, two nattresses on

the floor, and a tel evision set.

1 Al'l Manual provisions cited are identical to the ones in effect
at the time of appellant’s court-martial unless otherw se
i ndi cat ed.

2 The residual hearsay rules fornerly in MI|.R Evid. 803(24) and
804(b)(5) are now nmerged in MI.R Evid. 807 as a result of the
passage of 18 nonths fromthe date the Federal Rules of Evidence
were simlarly anended. See MI|.R Evid. 1102.
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TR testified that, during the evening, appellant, Tanmara,
and TR sat on a mattress and wat ched vi deot apes of “scary”
nmovi es. Appellant’s two younger daughters were asl eep
on the other mattress in the same room The only light in the
roomwas fromthe television set. TR testified that appell ant
drank about two cans of beer while they watched the novies. As
t he evening progressed, Tamara fell asleep on the mattress. TR
testified that appellant told Tanara to get in the bed. Tamara
noved to the bed and again fell asleep.

TR testified that appellant asked her to nassage his
shoul ders, and she conplied. After she rubbed appellant’s
shoul ders for “5 mnutes or less,” appellant told her that she
“wasn’t doing it right,” and they switched roles. TR testified
t hat appell ant renoved her shirt and bra, touched her breasts,
ki ssed her on her stomach and face, renoved her shorts and
underwear, renoved his shorts, began “touching” hinself, and
positioned hinsel f between her |egs. She told appellant to stop
four or five tines, but he did not respond until Tamara awakened
and called out “Dad” in a soft, sleepy voice. Appellant then
rolled over, put on his shorts, and went into the back roomto
talk to Tanar a.

TR testified she put her clothes back on and went to sl eep
on one mattress and that appellant and Tamara spent the night on
the bed. The next norning, TR, Tanara, appellant, and the two
younger children went swming. TR went to her nearby hone to
get her swinsuit and noney, and then she returned to appellant’s

quarters. After they returned fromsw mrmng, TR went hone.



United States v. Wal ker, No. 01-0762/ AR

TR testified that appellant twice told her not to tel
anyone what happened, once that evening and agai n about a week
later. TR did not report the incident until approximtely two
nmont hs | ater, when her nother asked her what happened during the
sl eepover. She expl ained that she did not report the incident
because she was enbarrassed, she “didn’t want themto be nmad at
[ her],” and she “didn’t want themto think that it was [her]
fault and stuff.” On cross-exam nation by defense counsel, TR
adm tted that she did not nention the nassage to the soci al
wor ker or CI D because she thought they would think it was her
fault if she nentioned it.

A clinical social worker testified as an expert w tness for
the prosecution, explaining that victinms of child sexual abuse
tend to be enbarrassed and afraid of being blaned. As a result,
they tend to delay reporting and to withhold details until they
are confortable giving nore information. The social worker
opined that TR s “presentation is very consistent with child
sexual abuse,” and that TR “is conpliant and sonewhat passive.”

SA Reasoner testified about the statement at issue in this
case. Wen he interviewed appellant’s wife, she told himthat
when she returned from her shopping trip on August 17, two days
after the alleged incident, “she had been told of an incident
that occurred.” In a sworn, witten statenent, she said that
appellant “did tell [her] what happened,” but she did not “w sh
to disclose what he said.” SA Reasoner’s testinony and the
witten statenent were admtted over defense objection.

The defense theory was that nothing indecent or sexual

happened, but “an innocent act . . . was blown out of proportion
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by sone well meaning, well intentioned, but overzeal ous

i ndi vidual s and agencies.” The defense asserted TR had been

i nfluenced by her nother, social workers, and CID to enbellish an
i nnocent incident. During a |engthy cross-exam nation, defense
counsel elicited testinmony from TR that she underwent persistent
guestioning, was interviewed “for a real long tinme,” and was
asked questions “over and over again.”

During the defense case-in-chief, appellant testified that
he, Tamara, and TR were sitting on the sanme mattress, and that he
fell asleep while watching a novie. He did not directly dispute
the testinony that he told Tamara to get into the bed, stating
only that he did not know how Tamara got fromthe mattress to the
bed. He was awakened by Tamara calling out “Dad.” He testified
that he was startled when he discovered that he was |ying beside
TRwith his armaround her. He testified that both he and TR
were fully clothed. He denied giving TR a massage or touching
her sexually.

Tamara testified for the defense. Contrary to TR s
testimony, she testified that she, not appellant, invited TR to
spend the night. She testified that when she fell asleep on the
mattress, appellant told her to get in the bed. She conplied and
pronptly fell asleep again. Wen she awakened and saw her
stepfather’s arm around TR, she yelled, “Dad, get up,” and she
asked, “What are you doi ng?” Appellant replied, “Nothing.”
According to Tamara, appellant “wasn’t shocked, he was |ike
sleepy.” He then rolled off the mattress and went back to sl eep.

This testinony contradicted TR, who indicated that appellant was
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wi de awake, and who testified that Tamara said only, “Dad,” and
spoke in a soft, sleepy voice.

Tamara al so testified that when she awakened, appellant was
wearing a red shirt and red shorts, and TR was wearing cutoff
blue jeans and a white shirt. This testinony contradicted TR s
testinmony that appellant renmoved her shirt and shorts and t ook
off his own shorts

Tamara testified that she was “sort of” worried that
“sonet hi ng bad had happened,” and that she was worried appel | ant
had “touched her.” She testified that she told her nother what
she saw, and her nother replied, “[T]hat’s what your dad had
said.”

The defense al so presented evidence of good mlitary
character. Colonel Tyrone G ahamtestified that appellant was an
“out standi ng soldier.” He ranked appellant anong the top three
nonconmm ssi oned officers with whom he had worked. He testified
that he respected appellant’s integrity, explaining that
appel | ant addressed “sone very -- very contentious issues in
supply accountability” and handl ed them “in an honest and
forthright manner.”

In a stipulation of expected testinony, Lieutenant Col onel
(LTC) John Pol son testified that appellant worked for himfor
four years, and that he would rate appellant “in the top 1% of
supply sergeants.” In another stipulation of expected testinony,
LTC Nathan Keith testified that appellant “is the best supply
sergeant | have seen in the United States Arny.”

During argunent on findings, the defense argued that TR was

enbarrassed because appel |l ant had his arm around her, but that
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the incident was “bl own out of proportion” when TR s parents, the
Mlitary Police, CID, and other investigators kept asking her
what happened. The defense argued that as TR was repeatedly
guestioned, “[t]he story is getting bigger and bigger.” The
defense portrayed TR as “a passive, eager to please, child,” who
“has been pulled into the systemand is giving the answers she
knows that they want.”
Def ense counsel then referred to Ms. VWalker’s statement to

SA Reasoner, which was not nentioned by trial counsel in her
argunent. Defense counsel argued:

In this statement, Ms. Wal ker had a conversation with

her husband, but she did not divulge what was in that

conversation. The statenment is not a statenent. The

government admitted that statenment to slander the

Wal ker famly. The governnent wants you to infer that

there is a conspiracy contained in that statenent. G ve

the statement what it is worth: zero.

During trial counsel’s rebuttal argunent, the follow ng

exchange t ook pl ace:

TC. Captain Swanson brought up the CID statenent that

--the statenent that Theresa Wal ker made to the CI D

agent. She didn’'t want to di scl ose what her husband

had told her. Wiy not If it was so I nnocent?

Cynthia s friend--Cynthia being the victims nother --

had a conversation with one of her -- one of Cynthia s
friends, and -- which led her to confront ----

Mi: Captain G|l espie [defense counsel] ---

DC. Is this going where |I think it’s going?

Mi: | don’t know, is that an objection | hear?

DC. It is if it’s going where | think it’s going, Your
Honor .

MI: | ---

TC. Well, | don’t know where Captain Swanson thinks

it’s going, but ---
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MI: Well -- but ---
TC. Well, I'll nove away, and in the event that she
t hi nks ---

MI: Well, yeah.
(Enmphasi s added.)

After this exchange in the presence of the nmenbers, there
was no further nention of Ms. Wal ker’s statenment, no ruling on
the propriety of the trial counsel’s argunent, and no
instructions to the nenbers about the inference, if any, that
they were permtted to draw from Ms. Wil ker’s refusal to divul ge
what appellant had told her.

The Court of Crimnal Appeals held that the mlitary judge
abused her discretion by admtting SA Reasoner’s testinony
regarding Ms. Wal ker’s statenents and by permtting the
Governnment’s attenpt to draw an adverse inference fromMs
Wal ker’ s invocation of her spousal privilege. However, the court
bel ow held that the error was harm ess because it “had no
substantial influence on the findings.” 54 M} at 572.

Di scussi on

The Governnent has not chall enged the | ower court’s hol ding
that the mlitary judge abused her discretion, either by

certification or inits brief and oral argunent. See United
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States v. G ooters, 39 Ml 269 (CVA 1994). Thus, the only issue

we will address is whether the error was harniess.ﬂ
W review de novo the question whether an error was

harm ess. See United States v. Gijalva, 55 MJ 223, 228 (2001)

(review of constitutional error); United States v. Pablo, 53 M

356, 359 (2000) (review of nonconstitutional error). The test
for constitutional error is whether the error was harm ess beyond

a reasonabl e doubt. Chapnan v. California, 386 U S. 18, 24

(1967). The test for nonconstitutional error is “whether the
error itself had substantial influence” on the findings.

Kotteakos v. United States, 328 U. S. 750, 765 (1946). *“If so, or

if one is left in grave doubt, the conviction cannot stand.” I|d.
The parties have briefed and argued the i ssue as a non-
constitutional evidentiary error. W need not decide whether the
parti es have correctly characterized the error as non-
constitutional, because the Governnent has failed to carry its
burden of show ng harm essness under either test.
This case pitted the credibility of appellant agai nst TR
Al t hough Tamara contradi cted appellant’s version of the events in

sonme respects and corroborated TR s version in sone respects,

®1n United States v. Wlliams, 41 M} 134, 135 n.2 (CMA 1994),
citing Christianson v. Colt Industries Operating Corp., 486 U.S.
800, 817 (1988), this Court recogni zed that the Iaw of-the-case
doctrine does not preclude this Court from exam ning the |egal
ruling of a subordinate court in a case where the Judge Advocate
General has not certified the issue. However, we have nmade it
clear that we are reluctant to exercise this power and, as a
rule, reserve it for those cases where the | ower court’s decision
is “clearly erroneous and would work a manifest injustice” if the
parties were bound by it. Christianson, supra. In this case,

t he Governnent has not asserted that the lTower court’s ruling
that error occurred was “clearly erroneous and would work a

mani fest injustice” if adopted for purposes of this case.
Accordingly, we will apply the | aw of -the-case doctri ne.

10
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Tamara’ s testinony al so contradi cted TR on several key points and
provi ded significant support for several critical aspects of
appellant’s testinmony. Specifically, Tamara testified that she
invited TR to spend the night, contradicting TR s testinony that
appel l ant invited her and underm ning the Governnent’s
inmplication that appellant had designs on TR Tanara testified

t hat when she awakened and saw appellant on the mattress with TR
he apparently was asl eep, and both he and TR were fully cl ot hed.
This testinony directly contradicted TR s testinony that both
appel l ant and TR were awake and wholly or partially disrobed on
the mattress when Tamara awakened, and it supported appellant’s
testimony that he was asleep and that he was fully clothed.
Tamara’ s testinony that she shouted at appellant contradicted
TR s testinony that appellant stopped touching her when Tamara
said “Dad” in a soft, sleepy voice.

The heart of the defense was to portray TR as a passi ve,
conpliant child, who had enbellished an i nadvertent, innocent act
in response to the intense, repeated, and suggestive questioning
of a host of well-nmeaning adults. The adm ssion of the hearsay
statenent of Ms. Wil ker seriously underm ned that defense,
because it was used by the Governnent to show that, two days
after the incident, |ong before anyone began questioning TR and
| ong before she was subjected to the influences of well-nmeaning
adul ts, appellant nmade a danagi ng admi ssion to his wife. Even
after trial counsel urged the nenbers to nake this inference, the
mlitary judge did nothing to prevent it. Under these
ci rcunstances, we are “left in grave doubt” whether the

i nadm ssi bl e statenent unduly weighted the scal es of justice

11
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agai nst appel l ant and substantially influenced the findings.
Kot t eakos, 328 U.S. at 765. The Governnent has not met its
burden of persuadi ng us otherwi se. Accordingly, we nust reverse.
Deci si on
The decision of the United States Army Court of Crim nal
Appeal s is reversed. The findings and sentence are set aside.
The record of trial is returned to the Judge Advocate General of

the Arny. A rehearing is authorized.

12
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SULLI VAN, Seni or Judge, w th whom CRAWFORD, Chi ef

Judge, joins (dissenting):

Har ml ess Error

| would affirmthis case on the basis of harm ess error, as
did the Court of Crimnal Appeals. See Article 59(a), Uniform
Code of Mlitary Justice (UCM]), 10 USC § 859(a). | recognize
that this child sexual abuse case was a swearing contest between
appel lant and TR, the alleged victimwho was the el even-year-old
nei ghbor hood girlfriend of appellant’s stepdaughter. However,
appel lant hinself admtted that he was di scovered sl eeping on a
mattress late at night with this young girl, whom he hardly knew,
with his arm around her chest. (R 248, 399, 430, 406) Moreover,
the erroneously admtted evidence (that appellant nade statenents
to his wfe about this incident and his wife refused to disclose
their contents) did not materially prejudice appellant in the

context of other evidence in this case.

As a starting point, | note the issue particularly granted
reviewin this case. It asks “WHETHER THE ARMY COURT OF CRI M NAL
APPEALS ERRED WHEN I T HELD THAT THE ADM SSI ON OF THE STATEMENT OF
APPELLANT' S W FE WAS HARMLESS ERROR.” In ny view, this granted
i ssue raises two questions. First, did the appellate court bel ow
err in finding error in the adm ssion of appellant’s wife’'s
statenent? Second, assumng error, did the appellate court err

in finding such error was harm ess? Qur case | aw supports ny
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construction of the granted issue. See United States v.

Wllians, 41 M 134, 135 (CMA 1994).H

In light of our decision in WIlianms, therefore,

t he

first question in this harm ess error case is whether the Court

of Crimnal Appeals was correct in holding that the trial judge

erred in admtting the chall enged evidence noted above.

The

Court of Crimnal Appeals specifically held that the adm ssion of

this evidence, objected to by the defense on grounds of spousal

privilege (R 97), was error under MI. R Evid. 512(a),

Manual

for Courts-Martial, United States (1998 ed.). This rule states:

Rul e 512. Conmment upon or inference from
claimof privilege; instruction

(a) Comment or inference not permtted.

* * *

(2) The claimof a privilege by a person
ot her than the accused whether in the present
proceedi ng or upon a prior occasion normally
is not a proper subject of conment by the
mlitary judge or counsel for any party. An
adverse inference may not be drawn therefrom
except when determned by the mlitary judge
to be required by the interests of justice.

" Admittedly, the Supreme Court in Rose v. Cark, 478 U S. 570,
576 & n.5 (1985), construed its “limted” grant of review on
“harm ess-error anal ysis” nmore narrowy and declined to | ook at
the underlying legal error. However, it did so on the basis of
Rule 14.1 of its own practice and procedure rules, which is not
mrrored in our Court’s rules. (“Only the questions set out in
the petition, or fairly included therein, will be considered by
the Court.”) Moreover, the Suprene Court has al so recogni zed that
decisions of this type are discretionary in nature, depending on
the wordi ng of the particular issue granted and the manner in
which it was granted. See Robert L. Stern et al., Suprene Court
Practice, 190-95, 419-27, 635-36 (8'" ed. 2002); see also Sup.Ct.
Rule 24.1(a) ("At its option, however, the Court nay consider a
plain error not anong the questions presented but evident fromthe
record and otherwise within its jurisdiction to decide.”).
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(Enmphasi s added.) | conclude that the Court of Crimnal Appeals
was correct in holding that error occurred under this rule
because the mlitary judge nade no interest-of-justice

determn nati on

| next turn to the question whether the appellate court bel ow
correctly held that the trial judge' s error in admtting this
evidence did not materially prejudice appellant’s substanti al
rights. See Article 59(a), UCMJ; MI.R Evid. 103(a), Manual
supra. | think that appellant was not so prejudiced for several

reasons.

First, the evidenced statenents of appellant’s wfe
concerning her husband’s words to her about this incident were
neutral and repeated no express adm ssions by appellant to the
charged offenses. Any negative inference which could be drawn
agai nst appellant fromthis evidence was based on his wife’'s
additional statenment that she chose not to disclose his
statenents. The majority has not explained why the nenbers would

resolve this serious case on such a specul ative basis.

Second, additional evidence was admtted in this case show ng
that appellant’s wife did otherw se disclose the contents of

these statenents and what the content of appellant’s statenents
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was. Appellant’s stepdaughter, Tamara, testified that she woke
up; saw her father laying very close to TR wth his arm around
her chest; asked hi mwhat he was doing; and he said “nothing” and
rolled off the couch. (R 440-41) Tamara also testified that she
told this to her nother, who said her dad said the sane thing.

(R 442) This testinony neutralized any adverse i nnuendo or

specul ation fromthe chal |l enged evi dence that appellant had

admtted the charged offenses to his wfe.

Third, as pointed out by the Court of Crimnal Appeals, the
alleged victim TR, provided specific and detailed testinony as
to what happened between her and appel |l ant before Tamara woke up.
In my view, this powerful evidence was the basis for appellant’s
conviction, not the evidenced out-of-court statenents of his
wi fe, which mght be construed as an assertion by her that

appel l ant adm tted the charged of f enses.

Fourth, defense counsel did not request a protective
instruction under MI.R Evid. 512(c). It states:

(c) Instruction. Upon request, any party
agai nst whom t he nmenbers nmi ght draw an
adverse inference froma claimof privilege
is entitled to an instruction that no

i nference may be drawn therefrom except as
provi ded in subdivision (a)(2).
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Accordingly, in these circunstances, | conclude that the
mlitary judge’'s error in admtting the chall enged evidence was

clearly harm ess beyond a reasonabl e doubt.

Law of the Case

As an addendumto ny opinion in this case, | wish to again
note ny disagreenent with the majority’s apparent reliance on the
doctrine of law of the case to preclude issues of |aw from our

appellate jurisdiction. See generally Article 67(c), UCMI, 10

USC § 867(c). It has created a new rule underm ning our power to
recogni ze plain error on our owmn notion. Contra Rules 5 and
21(d), Rules of Practice and Procedure, United States Court of

Appeal s for the Arned Forces.

The | aw of -t he-case doctrine is based on the failure of
counsel to challenge a particular ruling by a trial judge on
appeal, and a subsequent judicial decision by an appellate court

on other issues. See United States v. Castillo, 179 F.3d 321,

326 (5'™" Cir. 1999). The unappealed ruling of the trial court
becones the | aw of the case on remand and on further appeals

which may later occur in that appellate court. See Mirris v.

Anerican National Can Corp., 988 F.2d 50, 52 (8'" Gir. 1993).

Al though this Court has used | aw of -the-case | anguage in
addressing the perm ssible scope of our initial appellate review,

| believe it is technically incorrect. See United States v.

Hall, 56 MJ 432, 437 (2002) (Sullivan, S.J., concurring in part
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and in the result); Crocker v. Piednont Aviation, Inc., 49 F.3d

735, 739 (D.C. Cr. 1995); see generally 18B Charles Al an Wi ght

et al., Federal Practice and Procedure § 4478 (2002).

To the extent the majority holds that the failure of
appel | at e governnent counsel to contest the | ower court’s |egal-
error holding in his brief before this Court precludes us from
| ooking at this issue, | also disagree. In this regard, | note
that the majority recognizes our plain error approach to

appellate review as delineated in United States v. Wl lians, 41

M) at 135, a case decided after United States v. Gooters, 39 M

269 (CMA 1994). Nonetheless, it asserts that our review of the
underlying error is not permtted where “the Governnent has not
asserted that the Iower court’s ruling that error occurred was

‘clearly erroneous and would work a manifest injustice if

adopted for purposes of this case.” _ M at (10 n. 3).

The scope of an appellate court’s reviewis an inportant
gquestion and one usually inparted to the discretion of the court,
not the whinms of counsel. Statutes, rules of court, and

decisional law inpart this discretion. See generally |zum

Sei m tsu Kogyo Kabushi ki Kaisha v. U.S. Phillips Corp., 510 U. S

27 (1993). | would rely on the UCMI and our published rul es and
hol d that the underlying question of |legal error can be
considered in a harm ess error case on our own notion.

Article 67(c), UCMI, states:
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(c) I'n any case reviewed by it, the Court of
Appeal s for the Armed Forces may act only
with respect to the findings and sentence as
approved by the convening authority and as
affirmed or set aside as incorrect in |aw by
the Court of Crimnal Appeals. 1In a case

whi ch the Judge Advocate Ceneral orders sent
to the Court of Appeals for the Arned Forces,
that action need be taken only with respect
to the issues raised by him In a case

revi ewed upon petition of the accused, that
action need be taken only with respect to

i ssues specified in the grant of review The
Court of Appeals for the Arned Forces shal
take action only with respect to matters of

I aw.

(Enmphasi s added.)

We have further promulgated a rule for our Court concerning
t he scope of our review, which states:
Rul e 5. Scope of Review

The Court acts only with respect to the
findings and sentence as approved by
reviewing authorities, and as affirnmed or set
aside as incorrect in law by a Court of
Cri m nal Appeal s, except insofar as it may
take action on a certificate for review or a
petition for review of a decision by a Court
of Crimnal Appeals on appeal by the United
States under Article 62, UCMJ, 10 USC § 862
(1983), or to grant extraordinary relief in
aid of its jurisdiction, including the
exercise of its supervisory powers over the
admnistration of the UCMI. The Court may
specify or act on any issue concerning a
matter of |law which materially affects the
rights of the parties.

(Enphasis added.) In ny view, these |legal authorities give this

Court discretion to exam ne the underlying legal error, even if
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counsel does not make a plain error argunment in his brief before
this Court.
Finally, with respect to our decisional law, this Court in

United States v. Johnson, 42 M 443, 446 (1995), clearly said:

“I't is solely within this Court’s discretion under Article 67 to

determ ne whether an issue is properly raised.” See also Silber

v. United States, 370 U S. 717 (1962); DeRoo v. U S 223 R 3d

919, 926 (8'" Cir. 2000). In Johnson, we held that our review of
a legal issue for good cause was not precluded by the appellant’s
failure to raise that issue before a Court of Crim nal Appeals.
Simlarly, the failure of counsel to challenge the holding of the
appel l ate court below in our Court should not defeat this Court’s
jurisdiction. W have always had the discretionary power to
review plain error questions on our own notion. See Eugene R

Fidell, Guide to the Rules of Practice and Procedure for the

United States Court of Appeals for the Armed Forces, 34-35 (9th

ed. 2000); Homer E. Moyer, Jr., Justice and the Mlitary § 2-795

at 636 (1972).
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