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Chi ef Judge CRAWFORD del i vered the opinion of the Court.
Pursuant to his pleas, appellant was convicted of two
specifications of stealing a vehicle, robbery, two
specifications of conspiring to steal a vehicle, conspiring to
commt robbery, and receiving stolen property, in violation of
Articles 121, 122, 81, and 134, Uniform Code of MIlitary Justice
(UCMJ), 10 USC 88 921, 922, 881, and 934. The convening
authority approved the sentence of a dishonorabl e discharge,
five years’ confinenent, total forfeitures, and reduction to the
| onest enlisted grade. The Court of Crim nal Appeals affirnmed
in a short formopinion. W granted review of the follow ng
I ssues:
. WHETHER APPELLANT | S ENTI TLED TO A NEW REVI EW AND
ACTI ON BECAUSE THE STAFF JUDGE ADVOCATE WHO
PREPARED THE RECOMMENDATI ON AND ADDENDUM WAS
Dl SQUALI FI ED AFTER SHE TESTI FI ED AS A W TNESS
REGARDI NG A CONTESTED MATTER AND AFTER SHE SERVED
AS A TRI AL COUNSEL | N APPELLANT' S COURT- MARTI AL.
1. WHETHER THE STAFF JUDGE ADVOCATE | MPROPERLY
SUBM TTED NEW MATTERS TO THE CONVENI NG AUTHORI TY
| N THE ADDENDUM TO HER POST- TRI AL RECOMVENDATI ON.
As to Issue I, we hold that the Staff Judge Advocate (SJA) was
disqualified. Gven our resolution of Issue I, we need not
reach Issue I1I.
FACTS

Prior to his pleas, appellant made a notion to dism ss for

| ack of a speedy trial. WMjor (MAJ) Laurel WI kerson, the Chief
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of Mlitary Justice at Fort Drum testified as to the reasonable
diligence in bringing appellant’s case to trial. She testified
that when she finally notified appellant’s defense counsel, an
arrangenment was nade for an investigation under Article 32,

UCMJ, 10 USC § 832, “around the beginning of March.” Defense
counsel contradicted this testinony during argunent on the
notion, stating “with absol ute netaphysical certainty that there
wasn't [coordination] with this defense counsel” during the
week, thereby disputing MAJ WI kerson’s testinony about

coordi nation with defense counsel in the pending case.

MAJ W I kerson’s testinony al so was contradi cted by a
stipulation of fact indicating that appellant’s defense counsel
was notified on February 18, 1999, that an Article 32
| nvestigating Oficer had been appointed, and that the hearing
was set for February 20, 1999. Defense counsel contended at
trial that the purpose of the short-notice hearing was to force
the defense to assune |legal responsibility for the Governnment’s
processing delays in bringing the case to trial. The judge
noted the contradiction in MAJ Wl kerson’s testinony, but the
nmotion to dism ss was denied and the trial proceeded with a
guilty plea.

Wil e testifying about her pretrial efforts to ensure

appel l ant received a speedy trial, MAJ Wlkerson testified that

we” (presumably governnent counsel) had to direct the Crimna
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| nvestigation Command’s (CI D) investigation of appellant’s case.
She testified that she and her trial counsel were “just running
around with CI D, maki ng sure that we had the evidence we needed
to get [this] case[] together.”

At sonme point, MAJ WI kerson becane the SJA of Fort Drum
because part of the unit was deploying to Bosnia. In that
capacity, she prepared a post-trial recommendation for the
conveni ng authority recomendi ng approval of appellant’s court-
martial results. In response to MAJ WI kerson’s reconmendati on,
t he def ense contended she was disqualified frommaking a
recommendati on due to her testinony at appellant’s court-
martial. To this, MAJ WI kerson responded i n an addendum t hat
her testinony was nerely “admnistrative in nature and
uncontroverted.” As a result, the convening authority accepted
her recomendati on.

DI SCUSSI ON

If an SJA testifies as a witness at a court-marti al
concerning a contested matter, he or she may be disqualified
fromthereafter serving as the SJA for the convening authority
in that case. RCM 1106(b) and Di scussion, Manual for Courts-
Martial, United States (2000 ed.).EI At the tinme of MAJ

Wl kerson’s testinony, this Court had |left open the question of

" This Manual provision is identical to the one in effect at the time of
appel lant’s court-martial.
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whether a guilty plea waives a speedy trial issue. See, e.g.,

United States v. Birge, 52 MJ 209, 211 (1999)(citing earlier

cases holding there could not be a waiver and | ater cases

uphol ding a waiver). W are not resolving the waiver issue here
because it is not directly presented, but so long as that issue
remai ns unresol ved, testinony on a contested speedy trial issue
i nvol ves testinony on an issue potentially subject to post-trial
review. Therefore, we hold that MAJ WI kerson placed herself in
a position where she would be called upon as SJA to eval uate her
own testinony regarding the contested speedy trial issue,

t hereby di squalifying her fromserving as the review ng SJA

See United States v. Lynch, 39 M] 223, 229 (CVA 1994) (“[Where

a legitimte factual controversy exists between the [SJA] and
t he defense counsel, the [SJA] nust disqualify hinself from
participating in the post-trial recomrendation.”).

MAJ W I kerson was disqualified because she assuned a
prosecutorial role in appellant’s case. Having actively
participated in the preparation of the case agai nst appell ant,
MAJ WI kerson was not in a position objectively to evaluate the

fruits of her efforts. In United States v. WIlis, 22 USCVA

112, 114, 46 CWVR 112, 114 (1973), this Court held that general
advice to a trial counsel and investigator is not disqualifying.

However, this Court cautioned:
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[A] staff legal officer may becone so deeply and
personal ly involved as to nove fromthe role of
advis[o]r to the role of participant. Once he [or
she] acts in that capacity, he [or she] is
disqualified fromlater perform ng any inconsistent
function.

MAJ W kerson crossed the |ine fromadvisor to active
partici pant when she actively participated in a prosecutori al
capacity to orchestrate the timng of the Article 32
investigation to force the defense to assune responsibility for
t he del ay.

The decision of the United States Army Court of Crim nal
Appeal s and the action of the convening authority are set aside.
The record of trial is returned to the Judge Advocate General of
the Arny for remand to a convening authority for a new post-

trial recommendati on and action. Thereafter, Articles 66 and

67, UCMJ, 10 USC §§ 866 and 867, will apply.
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