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Judge ERDMVANN del i vered the opinion of the Court.

Appel l ant, Staff Sergeant (SSgt) Charles E. Teffeau, United
States Marine Corps, was tried by general court-martial at
Marine Corps Recruit Depot, San Diego, California. Contrary to
his pleas, he was convicted by officer nenbers of conspiring to
violate a general order, failing to obey a | awful general order,
dereliction of duty, making false official statenments (five
specifications), and obstructing justice, in violation of
Articles 81, 92, 107, and 134, Uniform Code of MIlitary Justice
[ hereinafter UCMI], 10 U.S.C. 8§ 881, 892, 907, and 934 (2002).
Appel I ant was sentenced to a di shonorabl e di scharge, confinenent
for six nonths, and reduction to E-1. The convening authority
approved the sentence as adjudged. The Navy-Marine Corps Court
of Crimnal Appeals affirned the findings and only so nmuch of
t he sentence as provided for a bad-conduct discharge,

confinenent for six nonths, and reduction to E-1. Uni ted States

v. Teffeau, 55 MJ. 756 (NNM C. Crim App. 2001).
We granted review of the follow ng issues:
I

WHETHER THE LOWNER COURT ERRED I N APPLYI NG
UNI TED STATES V. ALLEN, 50 MJ. 84 (C. A A F.
1999), AND DEN ED APPELLANT DUE PROCESS, IN
AFFIRM NG A CONVI CTI ON BASED ON A NATERI AL
VARI ANCE THAT CHANGED THE ESSENCE OF THE
FACTS ALLEGED AND FOUND APPELLANT GUILTY OF
A SUBSTANTIVE ACT DI FFERENT FROM THAT
ALLEGED I N THE SPECI FI CATI ON?
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WHETHER THE LOWER COURT M SAPPLIED THE LAW
AND IN THE PROCESS CREATED A CONFLICT WTH
THE ARMY COURT OF M LI TARY REVI EW S DEC S| ON
IN UNITED STATES V. JOHNSQN, 39 MJ. 1033
(ACMR 1994), IN FIND NG THAT APPELLANT' S
STATEMENTS TO CVILIAN POLICE  OFFI CERS
| NVESTI GATI NG AN AUTOMOBI LE  ACCI DENT  WERE
MADE “IN THE LINE OF DUTY" FOR PURPCSE OF
ARTI CLE 107, UCMI.

WHETHER THE LOWER COURT ERRED I N FAILING TO
FIND THAT THIS COURT'S DECISION IN UN TED
STATES V. DAVIS, 47 MJ. 484 (C. A AF.
1998), ESTABLISHES PARAGRAPH 31c(6)(a) OF
PART |V OF THE MANUAL FOR COURTS- MARTI AL AS
A VIABLE DEFENSE TO THE OFFENSE OF FALSE
OFFI Cl AL STATEMENT.

At the argunent of this case, the parties agreed that our

decision in United States v. Czeschin, 56 MJ. 346 (C. A A F.

2002) was dispositive of Issue Ill, and that issue is therefore
answered in the negative.

FACTS

At all times pertinent to the offenses in this case,
Appel lant was a recruiter for the United States Marine Corps.
Appel  ant and SSgt Janes Finch were both assigned recruiting
duties at the Marine Corps recruiting substation in Wchita,
Kansas. The duties of a Marine recruiter included maki ng weekly
contact with recruits awaiting entry on active duty under the
Del ayed Entry Program (DEP). Ms. Jennifer Keely and M.

Jenni fer Toner were two such recruits. They enlisted in the
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United States Marine Corps and both wonen had SSgt Finch as a
recruiter at some point in their respective enlistnent
processes. On January 3, 1997, the wonen were nenbers of the
United States Marine Corps, enlisted in the DEP, and awaiting
active duty.

On January 2, 1997, the two fermale recruits contacted
Appel I ant and SSgt Finch. Plans were made for the four of them
to meet the following day at 11:00 a.m at Ms. Toner’s hone.
The purpose of this gathering was to celebrate Ms. Keely’s
i npendi ng departure for Marine Corps boot canp.

On the norning of January 3, Appellant advised his
supervi sor, Gunnery Sergeant (GySgt) Terrence Quilty, that he
and SSgt Finch were proceeding to the nearby town of Wnfield,
Kansas. Gunnery Sergeant Quilty did not know specifically who
the two recruiters were visiting, but he did not give Appell ant
perm ssion to go to Ms. Toner’s house or authorize himto drink
al cohol with either of the DEP recruits.

Appel I ant and SSgt Finch drove to Wnfield in uniform and
in a governnment vehicle. At approximately 10:55 a.m, the two
recruiters stopped at a gas station. Staff Sergeant Finch
purchased a case of beer with a $50 dollar bill and Appell ant
carried the beer to the governnment vehicle. The recruiters then

drove the remaining distance to Ms. Toner’s house.
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Ms. Keely arrived at the Toner hone after appellant and
SSgt Finch. Appellant and SSgt Finch, while still in uniform
each drank a quantity of Jack Daniels whiskey. M. Keely drank
schnapps that was in the freezer. The drinking continued for
al nost three hours. M. Toner did not drink because she had the
flu and because she had to work later that afternoon. Wen M.
Toner requested that they nove the party because she had to go
to work, the two recruiters changed out of their uniforns and
departed with Ms. Keely for Wnfield Lake to continue the
cel ebration. Appellant drove the governnment vehicle to the
| ake, followi ng SSgt Finch and Ms. Keely, who were in M.
Keely’s red Ford Mist ang.

Upon returning fromWnfield Lake, SSgt Finch and Ms. Keely
were involved in a single car accident. M. Keely's red Mistang
ski dded 243 feet and hit a tree. M. Keely was killed and SSgt
Finch was injured. M. Keely’'s bl ood-al cohol content (BAC) was
determ ned to be .07; SSgt Finch had a BAC of .14. An enpty
Budwei ser Light beer can was recovered from Ms. Keely’s car.

The beer can had the sanme | ot nunber as beer cans found at the
| ake and beer sold at the gas station where Appellant and SSgt
Fi nch bought beer. During a subsequent search of the governnent

vehi cl e, no beer or beer cans were found.
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| SSUE |

Backgr ound

Charge Il alleged a violation of Article 92, failure to
obey a | awful general order. |In pertinent part, the
speci fication upon which appellant was arrai gned read as
follows: “did. . . fail to obey a |lawful general order, to
wi t: paragraph 6d, of Marine Corps Recruit Depot, San D ego,
Order 1100.4a, dated 21 May 1992 by wrongfully providing al cohol
to Jennifer Keely, a person enrolled in the delayed entry

program”[I

! paragraph 6 of Marine Corps Recruit Depot, San Diego, Order 1100.4a (21 My
1992), reads as foll ows:
6. Action. Recruiting personnel are forbidden to engage in,
encourage, solicit, or otherw se seek nonprofessional persona
rel ati onships with nenbers of the DEP [Del ayed Entry Program or
ot her prospective recruit applicants. The follow ng conduct is
specifically prohibited:

a. Encouraging, seeking, soliciting, or engaging in any
sexual relations with nenbers of the DEP or other prospective
recruit applicants. This is intended to include overt sexua
acts as well as using rank or supervisory position to take
advant age of a prospective recruit or nember of the DEP for
personal sexual gratification, regardl ess of the know edge or
consent of the individual involved.

b. Financial dealings of any kind with any nenber of the
DEP or prospective recruit applicant, to include acceptance of
services or other gratuities, borrowi ng or |ending noney, or
commercial solicitation. This does not preclude acceptance of
t hose personal gifts approved by reference (b).

c. Engaging in physical contact with or touching any
nmenber of the DEP or prospective recruit applicant other than
reasonabl e physical contact necessary to protect life or prevent
serious injury, in self-defense, or as a necessary part of admn
activities.

d. Providing al coholic beverages, either directly or
t hrough the use of a third party, for consunption, to any nenber
of the DEP or prospective recruit applicants under any
ci rcumst ances, unl ess previously approved by the applicable
District CO
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Concerning this offense, the nenbers were instructed as

fol |l ows:
In the specification of Charge Il, the accused is
charged with the offense of violating a | awful genera
order. In order to find the accused guilty of this
of fense, you nmust be convinced by |egal and conpetent
evi dence beyond a reasonabl e doubt: nunber one, that

there was in existence a certain |lawful general order
in the following ternms, that is, Paragraph 6d, of the
Marine Corps Recruit Depot, San Diego, O-der 1100.4a,
dated 21 May 1992 which provides in part that
recruiting personnel are forbidden to engage in,
encourage, solicit, or otherw se seek nonprofessiona

relationships wth nenbers of the DEP or other
prospective recruit applicants. The foll ow ng conduct
is specifically prohibited: Providing alcoholic
beverages, either directly or through the use of a
third party, for consunption, to any nenber of the DEP
or prospective recruit applicants under any
ci rcunst ances, unl ess previously approved by the
applicable District Conmandi ng Oficer.

Two, that the accused had a duty to obey such order;
and three, that on or about the 3'% of January 1997 at
Wnfield, Kansas, the accused failed to obey this
| awful general order by wongfully providing alcohol
to Jennifer Keely, a person enrolled in the delayed
entry program

Concerni ng vari ance or exceptions and substitutions, the
mlitary judge instructed as foll ows:

| f you have doubt about the tine, place, or manner in
which any of the offenses allegedly occurred, but you
are satisfied beyond a reasonable doubt that the
offense or offenses were conmtted at a tinme, place

or in a particular manner which differs slightly from
the exact time, place, or manner alleged in the
specification, you my meke mnor nodifications in
reachi ng your findings by changing the time, place, or
manner in which the alleged offenses described in the
specification occurred, provided that you do not
change the nature or identity of the offense.
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Further direction was given with respect to using the findings
wor ksheet to annotate findings by exceptions and substitutions:

. Should the nenbers find that some of that
| anguage in the specification doesn’'t apply or has not
been proved by - beyond a reasonable doubt, you can
use part three in excepting certain |anguage out of
the specification. Now when you do that you don’t
necessarily have to substitute anything in its place
either. You just — you just can delete that |anguage
you think has not been proven beyond a reasonable
doubt fromthe specification.

There were no objections to the instructions as given nor was

there a request for any additional instructions.

Fi ndi ngs were announced with respect to Charge Il as
fol |l ows:
PRES: O the Specification of Charge 11: Quilty,
except for the words paragraph 6[d] of WMarine Corps
Recruit Depot O der 1100. 4a. Specifically,
“wongfully providing alcohol to Jennifer Keely.”
Substituting therefore the words — | don’t have the
note page with me — excuse ne, sir. That was it, yes
— “wongfully and engaging in and seeking in a
nonpr of essional, personal relationship with Jennifer
Keel vy, a person enrolled in the Delayed-Entry
Program”
MI: OF the excepted words: Not guilty. O the
substituted words: Quilty?
PRES: And the substituted words woul d be paragraph
6 of Marine Corps Recruit Depot, San D ego, 1100.4a,
dated 21 May 92, “by wongfully engaging in and

encouraging and otherwi se seeking a nonprofessional,
personal relationship with Jennifer Keely, a person
enrolled in the Delayed-Entry Program?” It’s the
substituted words.

MI: Al right. O the excepted words: Not gquilty.
O the substituted words: Quilty.



United States v. Teffeau, No. 02-0094/ MC

PRES: Quilty. That's correct.

MI: Ckay. O Charge |17

PRES: O Charge Il: Quilty.
In sum the menbers found Appellant guilty of a violation of
paragraph 6 for engaging in or seeking a nonprofessional
personal relationship. The findings by exceptions and
substitutions elimnated the specificity of subparagraph “d,”
provi di ng al cohol, and acquitted Appellant of that particul ar
al | eged conduct.

Before the Court of Crimnal Appeals Appellant argued that
t hese findings by exceptions and substitutions amunted to a
mat eri al variance requiring that the offense be dism ssed. The
government responded that “the nmenbers were certainly convinced
that [A] ppellant violated the Order [agai nst engaging in,
encour agi ng or ot herw se seeki ng nonprof essi onal personal
relationships with nenbers of the DEP or other prospective
recruits] by consum ng al cohol with Jennifer Keely and Jennifer
Toner, both nmenbers of the DEP.” The court below agreed with
Appel l ant that there was a material variance, noting that the
Gover nnment sought “to anchor the guilty findings on a rel ated,
but materially different, incident than the one originally
charged in the specification.” Teffeau, 55 MJ. at 762. The
Court of Crimnal Appeals denied relief, however, finding that

appel  ant had not denonstrated substantial prejudice as required
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by our decision in United States v. Allen, 50 MJ. 84, 86

(C.AAF. 1999). 1d.

Di scussi on

“A variance between pl eadi ngs and proof exists when
evidence at trial establishes the comm ssion of a crimnal
of fense by the accused, but the proof does not conformstrictly
with the offense alleged in the charge.” Allen, 50 MJ. at 86

(citing United States v. Lee, 1 MJ. 15, 16 (CMA 1975)). The

Manual for Courts-Martial, United States (2002 ed.) [hereinafter

MCM anticipates the potential for a variance by authorizing
findi ngs by exceptions and substitutions. See Rule for Courts-
Martial (RCM 918(a)(1l). Findings by “[e]xceptions and
substitutions nmay not be used to substantially change the nature
of the offense or to increase the seriousness of the offense or

t he maxi mum puni shnent for it.” 1d.; United States v. Way, 17

MJ. 375, 376 (C.MA. 1984)(the sanme prohibition existed in

Manual for Courts-Martial, United States (1969 Rev. ed.) para.

74(b)(2)) .

M nor variances, such as the |l ocation of the offense or the
date upon which an offense is allegedly commtted, do not
necessarily change the nature of the offense and in turn are not

necessarily fatal. See, e.g., United States v. Hunt, 37 MJ.

344, 347-48 (C.M A 1993)(date of rape charged as “on or

10
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about”); United States v. Parker, 54 MJ. 700, 711 (AL . Cim

App. 2001) (change in the date of an alleged rape not material);

United States v. WIllis, 50 MJ. 841 (AL C. Cim App. 1999)

(change in | anguage alleged to be fal se under Article 107
violation not material). Were, however, an appellant can
denonstrate that a variance is material and that he or she was
prejudi ced, the variance is fatal and the findings thereon can
not stand.

For whatever reason, the nenbers rejected the inferenti al
evi dence and trial counsel’s argunent that al cohol was provided
to Ms. Keely. The government counsel’s argunent before the
Court of Crimnal Appeals sought to base the finding on conduct
at Ms. Toner’s hone where Appellant and SSgt Fi nch did not
provi de the al cohol. Based on the Governnent’s argunent and the
record of trial, the Court of Crimnal Appeals found that the
findings by exceptions and substitutions reflected a “different
i ncident” than that which was charged.

Because we conclude that this is a finding of fact in this
case, and the finding is not clearly erroneous, we accept as
bi ndi ng upon this Court that the finding by exceptions and

substitutions reflected a different incident. See United States

v. Tollinchi, 54 MJ. 80, 82 (C. A A F. 2000)(Court of Appeals

for the Armed Forces will not overturn findings of fact by a

Court of Crimnal Appeals unless they are clearly erroneous or

11
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unsupported by the record). W also agree with the | ower
court’s conclusion of law that this variance was material. See
Hunt, 37 MJ. at 347 (holding that there was no materi al
variance “as a matter of law'). The findings by exceptions and
substitutions convicted Appellant of a different offense,
involving a different incident than that described in the

speci fication upon which Appellant was arraigned. This was a
“substantial” change in violation of RC M 918(a)(1).

We di sagree, however, that there is no prejudice in this
case. Prejudice can arise froma material variance in a nunber
of mays.E] An appel l ant may show that the variance puts him at
ri sk of another prosecution for the sane conduct. Lee, 1 MJ.
at 16. An appellant may show that his due process protections
have been violated where he was “msled to the extent that he

has been unabl e adequately to prepare for trial,” Lee, 1 MJ. at
16, or where the variance at issue changes the nature or
identity of the offense and he has been denied the opportunity
to defend against the charge. Way, 17 MJ. at 376. It is this

|atter formof prejudice, a violation of due process, that

appel I ant suffered.

2 To the extent that our opinion in United States v. Allen, 50 MJ. 84

(C.A AF. 1999) could be read to require that an appellant nust show both
that he or she was misled and that the variance put the appellant at risk of
anot her prosecution, we take this opportunity to nmake it clear that a dual
showing is not required and that these are alternative forns of denobnstrating
error.

12
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Fundanment al due process demands that an accused be afforded
the opportunity to defend agai nst a charge before a conviction
on the basis of that charge can be sustained. *“Few
constitutional principles are nore firmy established than a
defendant’s right to be heard on the specific charges of which

he is accused.” Dunn v. United States, 442 U S. 100, 106-07

(1979). Applying this principle, we have held that a conviction
for a larceny that was not charged viol ates due process. Way,
17 MJ. at 376.

We believe a simlar result is required in Appellant’s case
where his conviction is predicated upon a different incident
than the one originally alleged in the specification. By virtue
of exercising its prosecutorial discretion in the charging
deci sion, the Government alerted Appellant that he was to defend
against a claimthat he “provided” alcohol to Ms. Keely in
viol ation of the lawful general order. Appellant’s defense
strategy highlighted that he did not provide the al cohol
consuned at the Toner hone, that he did not arrive at the |ake
until after the accident, and that he could not be |inked beyond
a reasonabl e doubt to beer cans found in Ms. Keely’ s Mistang.
The findings by exceptions and substitutions acquitted the
Appel I ant of the specific offense of “providing” alcohol to M.
Keely and substituted a broader offense that Appellant had not

been provided the opportunity to defend against.

13
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The Court of Crimnal Appeals did not err in applying the
two-prong test enunciated in Allen. That court did err,
however, when it failed to recognize the prejudice flowi ng from
a material variance that changes the very nature of the offense
in issue and inpacts upon an accused’'s ability to defend agai nst
the charge against him \Wen a material variance deprives an
accused of the fundamental right to due process, he has been
prej udi ced.

The findings of guilty of Charge Il and its specification

must be set asi de.

| SSUE 1|

Backgr ound

Due to the fatality and the al cohol -invol verent, Wnfield
police officers conducted an extensive investigation into the
ci rcunst ances surrounding the accident. The civilian officers
were aware of Appellant’s mlitary status at the tinme they
interviewed him The Commanding Officer of the 8" Marine Corps
District directed a command investigation into the accident as
well. Appellant nmade several false statenments concerning the
ci rcunst ances surroundi ng the accident as the police and command
investigators attenpted to determ ne what occurred.

In three specifications, Appellant was found guilty of

maki ng fal se official statenents in violation of Article 107 to

14
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Wnfield police officers. (Charge Ill, specifications 1, 2, and
5.) Prior to pleas, Appellant noved to dism ss these
specifications for failure to state an offense. The notion

al l eged both that the statenents were not official within the
meani ng of Article 107 because Appellant did not have an

i ndependent duty or obligation to speak.

In addition to the facial information in the
specifications, the Governnent presented evidence relating to
appellant’s duty status at the tinme of the incident and
statenents. Specifically, the Governnment noted that Appell ant
served as a canvassing recruiter; the evening after the
accident, Appellant was in uniformwhen the Wnfield police
guestioned him the first time Appellant was interviewed by the
Wnfield police, Appellant was acconpanied to the police
departnment by his mlitary supervisor, GySgt Quilty; and
Appel  ant was not given any direction or order to speak to the
pol i ce.

The mlitary judge nade findings of fact and concl usi ons of
law. H's findings of fact included:

[T]hat at the time that these purported false

statenents were nade, the accused was an active duty

service nenber. . . [and that] the contents of these
purported statenents to the Wnfield Gty Police

Depart nent directly pertained to the accused' s

performance of his mlitary duties as a canvassing

recruiter assigned to the Wnfield, Kansas area.

The mlitary judge' s conclusions of |aw were:

15
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Nunmber one, the accused statements were nmade in the
line of duty because they directly related in the
performance of his mlitary duties as a Marine
recruiter assigned to the local area wherein the
al | eged of fenses took pl ace.

Two, the Court specifically adopts the |egal analysis
set forth in the trial counsels’ brief regarding
breath [sic] of the term “official” as used in Article
107 of the UCM. That it is the use of the word
“official” is the substantial equivalent to the
phr ase, quot e, in any mnner [sic] wthin the
jurisdiction of any departnment or agency of the United
States as found in 18 United States Code, Section
1001, unquot e.

Four [sic], based on the foregoing analysis, the Court
concludes that all statenents which the accused
provided to various nenbers of the Wnfield Police
Department would fall within the legal definition of
an official statenment as nandated by Article 107 of
the UCMI; notw thstanding the status of the recipients
as private nonmlitary parties and the fact that these
statenents were in an oral vice witten form

The mlitary judge denied the notion to disnmss the allegations

of false official statenents made to civilian officers of the

Wnfield police.

who,

Di scussi on

Article 107 punishes “[a]ny person subject to this chapter,

with intent to deceive, . . . nakes any other false

official statenent knowing it to be false[.]” A statenent is

“official” if that statenment is “made in the line of duty.”
Part IV, para. 31 ¢ (1). This definition of “official” does
mean that the President intended to limt “line of duty” int

16
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context to the nmeaning those words nmay have in other, non-
crimnal contexts. ]

In fact, this Court has recogni zed that the scope of
Article 107 is nore expansive than its civilian counterpart, 18
U S C 8§ 1001 (2002), because “[t]he primary purpose of mlitary
crimnal law — to maintain norale, good order, and discipline —

has no parallel in civilian crimnal law” United States v.

Solis, 46 MJ. 31, 34 (CAAF 1997). See also United States

v. Smith, 44 MJ. 369, 372 (C A A F. 1996)(referencing Article

107’ s “uni que | anguage”); United States v. Hagee, 37 MJ. 484,

485 (C.M A 1993)(“Nothing in the plain |anguage of this statute
l[imts its scope to deceptions in which the United States is the
i ntended or actual direct victim?”).

Exam ni ng Appellant’s conduct in |ight of the | anguage and
pur poses of Article 107, we find that Appellant’s statenments to
civilian officers of the Wnfield police were official. It is
clear that, fromthe inception of the arrangenent to neet the
two wonen t hrough and including Appellant’s statenments to both
mlitary and civilian officials, this entire incident and
i nvestigation bore a direct relationship to Appellant’s duties

and status as a Marine Corps recruiter.

3 For exanple, “line of duty” determinations made to determine a
servicemenber’s entitlement to medi cal care at governnent expense, to
determne entitlenent to disability conpensation at a physical eval uation
board, or to determ ne Government liability under the Federal Tort C ains
Act, 28 U.S.C. 8§ 2671-72 (2002).

17
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Appel I ant knew Staff Sergeant Finch and both wonen as a
result of his official duties. Appellant reported to his
supervi sor that he was neeting with sonmeone in Wnfield on
January 3, inplying to GySgt Quilty that the neeting was rel ated
to Appellant’s recruiting duties. Both the wonen were newy
recruited into the Marine Corps DEP, and both had used SSgt
Finch as a recruiter. Appellant and SSgt Fi nch used an offici al
government vehicle when they went to neet the wonen. Appell ant
and SSgt Finch were in uniformwhen they went to neet the wonen.
Unquestionably, the entire sequence of events had its origin in
Appel lant’ s duties, responsibilities, and status as a recruiter.

The Wnfield police were aware of Appellant’s duties and
status. A mlitary supervisor acconpani ed Appellant to the
Wnfield Police Departnent the night of the accident. Appellant
was in uniformwhen interviewed by the Wnfield police officers.

The investigation concerned potential crimnal m sconduct
i nvol ving a person or persons subject to the UCMI. There was a
parallel mlitary investigation into this incident. The subject
matter of the Wnfield police investigation was of interest to
the mlitary and within the jurisdiction of the courts-marti al

system See Solorio v. United States, 483 U S. 435 (1987).

Appel I ant’ s conduct and his subsequent statenents about his

conduct could have, and did, subject himto crimnal liability

18
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inthe mlitary justice systemfor various offenses in addition
to his false official statenments

We reject any absolute rule that statenments to civilian
| aw enforcenent officials can never be official within the

meani ng of Article 107. See, e.g., United States v. Johnson, 39

MJ. 1033 (A C MR 1994). Any such construction of Article 107
is unreasonably restrictive in |ight of the unique purposes of
Article 107 and the mlitary crimnal law. The circunstances

| eading up to and surrounding the statenents made to the
Wnfield police bear a clear and direct relationship to

Appel lant’s duties as a recruiter and reflect a substanti al
mlitary interest in the investigation. The statenents

Appel lant made to the Wnfield police officers were therefore

“official” wwthin the nmeaning of Article 107.

Deci si on
The decision of the United States Navy-Marine Corps Court
of Crimnal Appeals is reversed. The findings of guilty of
Charge Il, its specification and the sentence are set aside, and
Charge Il and its specification are dismssed. The case is
returned to the Judge Advocate General of the Navy for remand to
the Court of Crimnal Appeals. That court nmay reassess the

sentence or order a sentence rehearing.

19
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BAKER, Judge (concurring):

In United States v. Way, 17 MJ. 375 (C M A 1984),

menbers convicted the appellant by exceptions and
substitutions changing both the date and the anmount of the
| arceny. The Court concluded that this changed the
identity of the offense. Therefore, the Court was not
prepared to “uphold a conviction on a charge that was
neither alleged in an indictnent nor presented to a jury at
trial . . . ." 1d. at 376. The Court dism ssed the charge
and its specification “w thout prejudice to another trial
being held on the proper charge.” 1d.

In this case, the Court dismsses Charge Il and its
speci fication because through the nenbers’ exceptions and
substitutions, “Appellant’s conviction is predicated upon a
different incident than the one originally alleged in the
specification.” _ MJ. (10). However, the Court does not

expressly state, as in Way, that another trial may be held

on “a” or “the” proper charge, or alternatively distinguish
the outcome in Way fromthis case so as to preclude
retrial on a proper charge.

In my view, this silence should not be interpreted as
overruling the result in Way or the general proposition on

which it is based. Reversal of a conviction does not

prevent retrial for the same offense unless the reversal is
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based on insufficiency of the evidence. Mntana v. Hall,

481 U. S. 400, 402-03 (1987)(per curiam; United States v.

Ball, 163 U.S. 662, 672 (1896).0

Y The Suprene Court in Mntana v. Hall, 481 U S. 400, 402-03
(1987) (per curiam, stated:

It is a "venerable principl[e] of double jeopardy
jurisprudence” that "the successful appeal of a

j udgnment of conviction, on any ground other than the
i nsufficiency of the evidence to support the verdict,
Burks v. United States, 437 U.S. 1 (1978), poses no
bar to further prosecution on the sane charge.”
United States v. Scott, 437 U S. 82, 90-91 (1978).
See generally 3 W LaFave & J. Israel, Crimnal
Procedure 8§ 24.4 (1984). Justice Harlan expl ai ned the
basis for this rule:

"Corresponding to the right of an accused to be
given a fair trial is the societal interest in
puni shi ng one whose guilt is clear after he has
obt ai ned such a trial. It would be a high price
i ndeed for society to pay were every accused
granted imunity from puni shnent because of any
defect sufficient to constitute reversible
error in the proceedings | eading to conviction.
From t he standpoint of a defendant, it is at

| east doubtful that appellate courts would be
as zealous as they now are in protecting

agai nst the effects of inproprieties at the
trial or pretrial stage if they knew that
reversal of a conviction would put the accused
irrevocably beyond the reach of further
prosecution. In reality, therefore, the
practice of retrial serves defendants' rights
as well as society's interest.” United States
v. Tateo, 377 U S. 463, 466 (1964).

See Burks v. United States, supra, at 15.
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