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Judge G ERKE delivered the opinion of the Court.
A mlitary judge sitting as a special court-marti al
convi cted appel lant, pursuant to his pIeas,E]of wr ongful use of
| ysergic acid diethylam de (LSD), in violation of Article 112a,
Uni form Code of MIlitary Justice, 10 U. S.C. 8§ 912a (2002). The
adj udged and approved sentence provides for a bad-conduct
di scharge, confinenment for three nonths, and reduction to the
| onest enlisted grade. The Court of Crim nal Appeals affirnmed
the findings and sentence in an unpublished opinion.
This Court granted review of the foll ow ng issue:
VWHETHER THE CONVENI NG AUTHORI TY, WHO TESTI FI ED AT THE
COURT- MARTI AL PURSUANT TO A DI SPOSI TI VE SUPPRESSI ON
MOTI ON, WAS DI SQUALI FI ED FROM THEREAFTER TAKI NG R. C. M
110752 ACTION I N THI S CASE.
We hold that any issue regarding the convening authority’s

di squalification was wai ved.

Factual Background

During the early hours of Novenmber 18, 2000, the first 100
ai rmen com ng back onto Little Rock Air Force Base, Arkansas,
bet ween the hours of 3:00 a.m and 6:00 a.m, were required to
provide a urine sanple. Appellant was one of those airnen. H's

urine sanple tested positive for LSD. The issue at trial was

! Appellant’s guilty plea was conditional under the provisions of
Rul e for Courts-Martial 910(a)(2) [hereinafter RC M], and it
allowed himto preserve for appellate review his assertion that

t he evi dence agai nst himwas the product of an unlawful search
and seizure. Appellant raised the issue before the Court of
Crimnal Appeals as well as this Court, but this Court did not
grant review of the issue.

2 RC. M 1107.
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whet her the urinalysis results were the product of a valid
i nspection or an unlawful search. See MIlitary Rule of Evidence
313(h).

At trial, Appellant noved to suppress the urinalysis results
and the evidence derived fromthe urinalysis. In response, the
Government presented the testinony of Brigadier General (Brig
Gen) Paul Fletcher, the base commander and the conveni ng
authority for this case. Brig Gen Fletcher had given the order
to execute the plan, dubbed Operation N ghthawk, for collecting
urine sanples fromairnmen returning to the base.

Trial counsel asked Brig Gen Fletcher, “[What was your
primary purpose in issuing that order?” Brig Gen Fletcher
expl ai ned that Operation Ni ghthawk was designed to obtain random
uri ne sanples on the weekend before the drugs were out of the
airnmen’s bodies. He testified that “his ultinate goal” was to
deter drug use “or at |east make themthink tw ce about going and
doi ng sonet hing on a weekend, knowi ng that there s potential that
they may very well get tested on the weekend.” He testified that
deterrence was necessary, “because we all know we don’t want our
ki ds out there working on airplanes, driving vehicles, doing very
dangerous things, who have a propensity, or are using illegal
drugs.”

Brig Gen Fletcher testified that the command had begun
pl anni ng for QOperation N ghthawk two or three weeks prior to
Novenber 18. After they began planning, they |earned that a rave
was schedul ed of f base on the night of Novenber 17-18, which al so
coincided with the md-nonth payday. Brig Gen Fletcher decided
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to schedul e Operation Ni ghthawk to coincide with the rave and the
m d- nont h payday.

Brig Gen Fletcher’s understanding of a rave, was that it
i nvol ved “a very young collection of kids getting together to
have a great time.” He understood that a rave included “a | ot of
music, which is pretty typical, a lot of lights, a lot of glitz,
but on the other side, there are reports — validated reports — of
a lot of drug use, alcohol, potentially sexual acts going on.”

Brig Gen Fletcher testified that he had no specific
know edge that Appellant or any other mlitary nenber intended to
participate in the rave. Brig Gen Fletcher suspected that drugs
woul d be used at the rave but he had no specific know edge or
reports indicating that drugs woul d be used.

The prosecution presented four stipulations of expected
testinmony from nenbers of the conmand i nvolved in the planning
and execution of Operation N ghthawk: Special Agent Christopher
Hol t on, commander of the |ocal detachnent of the U S. Air Force
O fice of Special Investigations; Captain Joseph Engel brecht I11,
who was then the Operations Oficer for the base Security Forces
Squadron; Lieutenant Col onel Dani el Rogers, the staff judge
advocate; and Master Sergeant M chael Cook, adm nistrative
manager for the drug testing program Al four stipulations of
expected testinony were consistent with Brig Gen Fletcher’s
t esti nony.

In response to questions by the mlitary judge, Brig CGen
Fletcher testified that he personally addresses new nenbers of
the command at a “Right Start” briefing. He testified that in

his briefing he tells new airnen that there is a significant drug
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problemin the Little Rock area and that drug use is
“inconpatible with Air Force service.”

The defense did not present any evidence on the notion to
suppress. Inits witten notion as well as its oral argunment on
the notion, the defense asserted that Operation N ghthawk was a
pretext and a subterfuge for an illegal search

The mlitary judge denied the notion to suppress. The staff
j udge advocate did not nmention the notion in his post-trial
recommendation. Appellant did not challenge the validity of the
i nspection in his post-trial submission. In his clenmency
petition, appellant rem nded Brig Gen Fletcher that he had
testified at the court-martial, but he did not ask Brig Gen
Fl etcher to disqualify hinmself.

Di scussi on

Appel | ant now asserts that the convening authority should
have disqualified hinself because he testified on controverted
matters, had a personal interest in the litigation, and was put
in a position where he was required to review his own actions.
The Governnent asserts that Appellant “forfeited”® the issue by
failing to object to the convening authority’s post-trial

i nvol venent in the case.

® The Government uses the term“forfeited,” used by the Suprene
Court in United States v. O ano, 507 U S. 725, 732-34 (1993), to
describe a failure to preserve an issue by tinely objection. See
United States v. Powell, 49 MJ. 460, 463-64 (C. A A F. 1998).

The Rules for Courts-Martial use the term “waived” rather than
“forfeited” to describe a failure to preserve an issue by tinely
objection. See, e.g., RC M 801(g), 905(e), 919(c), 920(f),
1001(g), 1005 Zf5 and 1106(f)(6) Accordingly, we wll use the
term “wai ved” instead of “forfeited.”
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A convening authority’s testinony at trial is not per se
di squalifying, but it may result in disqualification if it
i ndi cates that the convening authority has a “personal connection

with the case.” United States v. MCenny, 5 CMA 507, 512-13,

18 CMR 131, 136-37 (1955). However, “if [the convening
authority’s] testinony is of an official or disinterested nature

only,” the convening authority is not disqualified. 1d. at 513.
Based on these principles, this Court has held that a
convening authority was not disqualified by testifying about his

aut hori zation for a search. United States v. Cansdale, 7 MJ.

143 (C.M A 1979). However, where the convening authority’s
testinmony aut henticating an official docunent required himto

| ater determ ne the factual accuracy of that docunent, this Court
hel d that the convening authority was disqualified. MCenny, 5
CMA at 512-13; 18 CMR at 136-37. Simlarly, where the
convening authority’ s testinony on a speedy-trial issue nade it
necessary for himto review his own diligence in processing the
case, this Court held that his testinony was disqualifying.

United States v. Reed, 2 MJ. 64 (C.MA 1976).

|f an appellant fails to make a tinmely notion or objection
rai sing the disqualification issue, the issue may be waived. See

United States v. Shiner, 40 MJ. 155, 157 (C.M A 1994); United

States v. Jeter, 35 MJ. 442, 447 (C.MA. 1992). \Were, however,

an appell ant was unaware of the ground for disqualification, this

Court has declined to apply waiver. United States v. Fisher, 45

MJ. 159, 163 (C. A A F. 1996). W review issues of waiver and

plain error de novo, as questions of law. See United States v.

Kho, 54 MJ. 63, 65 (C. A A F. 2000).
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We hold that the issue was waived in this case. Appellant
was aware of the convening authority’s involvenent, but he chose
to not raise the disqualification issue at trial or in his post-

trial subm ssion to the convening authority. See Fisher, 45 MJ.

at 161-62; Jeter, 35 MJ. at 447.
Deci si on
The decision of the United States Air Force Court of

Crim nal Appeals is affirned.
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