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Chi ef Judge CRAWFORD del i vered the opinion of the Court.

Contrary to his plea, Appellant was convicted by an officer
and enlisted panel of wongfully using cocaine over a 20-day
period, in violation of Article 112a, Uniform Code of Mlitary
Justice [hereinafter UCMI], 10 U.S.C. 8 912a (2000). The
conveni ng authority approved only so nmuch of the sentence as
provi ded for a bad-conduct discharge, reduction to senior airman
(E-4), and partial forfeiture of pay for six nonths. The Ar
Force Court of Crimnal Appeals affirmed the findings and

sentence in an unpublished opinion. United States v. Mahoney,

No. ACM 34209 (A.F. ¢&. Crim App. Dec. 13, 2001). W granted
review of the follow ng issues:

l. WHETHER TRI AL COUNSEL FAI LED TO ENGAGE I N GOOD
FAI TH EFFORTS TO OBTAI N AND DI SCLOSE DEROGATCORY
DATA CONCERNI NG THE GOVERNMENT EXPERT W TNESS
FROM FI LES AT THE Al R FORCE DRUG TESTI NG
LABORATORY AS REQUI RED BY UNI TED STATES V.
WLLIAMS, 50 MJ. 436 (C A A F. 1999).

1. WHETHER THE Al R FORCE COURT OF CRI M NAL APPEALS
ERRED BY REFUSI NG TO ALLOW APPELLATE DEFENSE
COUNSEL TO EXAM NE THE POTENTI ALLY EXCULPATORY
LETTER CONCERNI NG THE GOVERNMENT EXPERT WHEN
GOVERNMVENT APPELLATE COUNSEL HAVE REVI EWED THE
SAME LETTER

For the reasons set forth bel ow we reverse.[|

1 We heard oral argunent in this case at the University of North Carolina
School of Law, Chapel Hill, North Carolina, as part of the Court's "Project
Qutreach.” This practice was devel oped as part of a public awareness program
to denonstrate the operation of a Federal Court of Appeals and the quality of
the mlitary crimnal justice system
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FACTS

The charge agai nst Appellant resulted froma random
urinal ysis conducted on Septenber 20, 1999, at Lackland Air
Force Base (AFB), Texas. Appellant’s urine sanple tested
positive for the presence of cocaine netabolites at a | evel of
163 nanograns per mlliliter (ng/m). The sanple was then
retested, exhibiting cocaine netabolites present at a | evel of
156 ng/m . The Departnent of Defense has designated 100 ng/ n
as the quantitative threshold for a positive test.

The Governnent’s case was based on a random urinal ysis,
wi th no other independent evidence of cocaine use. The defense
strategy was to attack the procedural regularity and reliability
of the urinalysis.

During Appellant’s trial, the Governnment called Dr. Philip
Mobl ey, the Laboratory Certifying Oficial at the Air Force Drug
Testing Lab, Brooks AFB, Texas, as an expert in chem stry,
t oxi col ogy, and pharmacol ogy. The | ab exam nes approxi mately
30,000 urine sanples per nonth. One of Dr. Mbley's
responsibilities is to reviewthe litigation package conpil ed
for each urine sanple -- an assenbly of docunents relating to
the sanple’s testing and results. Two of the Governnent’s chi ef
exhibits at trial were the litigation packets relating to

Appel lant’s initial urinalysis and retest, about which trial
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counsel extensively questioned Dr. Mdbley in order to prove
Appel  ant’ s drug use.

After the trial, defense counsel |earned of the existence
of aletter criticizing Dr. Mbley s job perfornmance and
guestioning the value of his continued enploynent. The letter
was witten by Lieutenant Colonel (LtCol) Mark R Ruppert,
command staff judge advocate (SJA) at Peterson AFB, Col orado, to
the SJA, 14th Air Force. The letter was pronpted in part by Dr.
Mobl ey’ s testinony in two prior courts-martial, and included the
foll ow ng | anguage:

My first negative experience with Dr. Mbley was
during the general court-martial of US v. SSgt Castro
in Aug 98. Dr. Mbley testified for the Governnent,
but the circuit trial counsel and court nenbers gave
me unsolicited feedback that his testinony showed an
obvi ous | ack of enthusiasm or conviction about the Ar
Force’s drug testing program |In addition to the
attitude that he really didn’t care nuch about the
program detracting fromthe validity of the
urinalysis result, he | eft Peterson AFB whil e subject
torecall, requiring a stipulation of testinony to
court nmenbers’ questions later in the trial.

.o O particular concern to ne, as a former circuit
trial counsel who has prosecuted many urinal ysis
cases, was Dr. Mobley’ s testinony about drug use
studi es and the value of those studies to forensic
toxicologists. . . . [My reading [of his testinony]
is that he has criticized the value of studies
normal Iy used by forensic toxicologists to draw
concl usi ons and render opinions based on certain fact
scenarios - to the point he could no |onger credibly
rely on these studies as an expert witness for the
Government. If that is his honestly held opinion, |
guestion why the Air Force would want to enpl oy
soneone undercutting the value of the studies relied
upon by ot her forensic toxicol ogists][.]
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G ven the contrast between Dr. Mbley' s positive testinony
about the | ab processes contributing to Appellant’s charge, and
his apparently negative testinony in the previous courts-martial,
def ense counsel questioned the inpact of the letter on Dr.

Mobl ey’ s change of perspective. Accordingly, defense counsel
requested that the Brooks AFB |l egal office provide himwth a
copy of the letter, along with any associated materials, noting
that the letter had not been disclosed despite the defense’s pre-
trial request for “all information potentially affecting the
credibility of the Governnent’s prospective witnesses.” The base
| egal office responded that all materials regarding Dr. Mbley in
its possession had been previously provided to the defense, and
that the office was unaware of the letter’s existence until after
recei pt of defense counsel’s request for it.

After his conviction, Appellant noved for production of the
letter and all associ ated docunents on appeal before the Ar

Force Court of Crimnal Appeals. The Air Force Court ordered
the Governnent to provide the letter and attachments for an in
canera review. After review ng the docunents, the Air Force
Court ordered all docunents produced pursuant to its orders to
be sealed. The letter was not provided to Appellant.

After considering Appellant’s petition for grant of review,
this Court ordered that appell ate defense counsel be permtted

to exam ne the materials sealed by order of the Air Force Court,
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absent the Governnment’s show ng of good cause that so doing
coul d be expected to damage the public interest or a protected

privacy interest. United States v. Mahoney, 57 MJ. 432

(C.A A F. 2002). The Governnment did not challenge the order in
this regard, and appell ate defense counsel has since exam ned
the materials originally sealed. Accordingly, Issue Il is noot.
DI SCUSSI ON

The | ower court determ ned that because the Governnment did
not know of the letter until infornmed by defense counsel after
trial, there was “no bad faith on the part of the prosecution,”
and found that even if the Governnment did breach its obligation,
there was no prejudice. Mhoney, No. ACM 34209, slip op. at
3-4. The court further noted that even assum ng error,
“[ Al ppel l ant was not materially prejudiced,” and “no reasonabl e
probability existed that the result of the proceedi ng woul d have
been different.” |d. at 4. W disagree. The Governnent’s
failure to provide the letter to the defense before trial

vi ol ated Appellant’s constitutional right to due process of |aw.

Brady v. Maryland, 373 U. S. 83 (1963).

We note at the outset that even if trial counsel did not
know about the letter, it would have beconme known to him*“by the
exercise of due diligence.” Rule for Courts-Marti al

701(a)(2)(B). As the Suprene Court restated in Strickler v.

Greene, “the individual prosecutor has a duty to |earn of any
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favorabl e evidence known to others acting on the governnment’s
behalf in this case, including police.” 527 U S. 263, 281

(1999) (quoting Kyles v. Wiitley, 514 U S. 419, 437 (1995)). A

command SJA wote the letter to his superior in the |legal chain
of technical supervision, criticizing the Governnent’s key
witness. The letter had been dissem nated wi dely at the Drug
Testing Laboratory and was the subject of formal training for
“DTL experts.” It had been transmtted to various offices in
the Air Force legal community. The Governnment’s key w tness,
Dr. Mobley, was hinself aware of the letter, as he wote a
rebuttal to it upon receipt. Thus, appropriate Governnment
inquiry of Dr. Mobley should have led to discovery of the
letter.

“The mlitary, like the Federal and state systens, has
hi erarchi cal sources of rights,” and chi ef anpong those sources

is the Constitution of the United States. United States v.

Lopez, 35 MJ. 35, 39 (CMA 1992). In rendering our
deci sions, we |ook to the highest source of authority, “unless a
| ower source creates rules that are constitutional and provide
greater rights for the individual.” Id.

The constitutional guarantee of due process requires that
“crimnal defendants be afforded a nmeani ngful opportunity to

present a conplete defense.” California v. Tronbetta, 467 U. S

479, 485 (1984). Accordingly, the prosecution nust disclose to
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t he defense “evidence favorable to an accused . . . where the
evidence is material either to guilt or to punishnment.” Brady,
373 U.S. at 87. “Favorable” evidence under Brady includes

“i npeachnment evidence . . . that, if disclosed and used
effectively, . . . may nake the difference between conviction
and acquittal.” United States v. Bagley, 473 U S. 667, 676
(1985)(citations omtted). However, like other forns of

excul patory evi dence, inpeachnent evidence is “material” to
guilt or punishnment “only if there is a reasonable probability
that, had the evidence been disclosed to the defense, the result
of the proceeding would have been different.” 1d. at 682.

Under the “reasonabl e probability” standard of materiality,

“[t] he question is not whether the defendant would nore |ikely

t han not have received a different verdict with the evidence,
but whether in its absence he received a fair trial.” Kyles,
514 U. S. at 434. Therefore, “[a] ‘reasonable probability’ of

a different result is . . . shown when the governnent’s

evi dentiary suppression ‘underm nes confidence in the outcone of
the trial.”” 1d. (quoting Bagley, 473 U.S. at 678). Failing to
di scl ose such evidence is a due process violation “irrespective
of the good faith or bad faith of the prosecution.” Brady, 373
U.S. at 87. This constitutional standard controls our analysis

of Appellant’s case.
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In a prosecution for wongful use of illegal drugs under
Article 112a, “[k]now edge of the presence of the controlled
substance is a required conponent of [wongful] use.” Manual

for Courts-Martial, United States (2002 ed.) Part |V, para.

37.¢.(10). If the only evidence of drug use consists of test
results identifying the presence of the drug in the accused s
body, the governnent nust al so introduce expert testinony

interpreting the tests or some other |awful substitute. See

United States v. Ford, 23 MJ. 331 (C MA 1987); United States

v. Miurphy, 23 MJ. 310 (C M A 1987); United States v. Harper,

22 MJ. 157 (C.M A 1986). Because the expert is not required
to evaluate the specific urinalysis test conducted on the sanple
provi ded by the accused, the governnent may select any qualified
expert to provide the required testinony. 1In this case, the
Government chose Dr. Mbbl ey.

Dr. Mobley' s testinony substantiated the urinalysis process
and test results leading to Appellant’s court-martial and
conviction. During the Governnment’s direct exam nation, Dr.

Mobl ey revi ewed Appellant’s two litigation packages in great
detail. 1In so doing, Dr. Mobley legitimzed the urine sanple’s
chai n of custody, described the screening and confirmation
procedures used to detect cocaine netabolites in Appellant’s
sanpl e, and essentially endorsed the positive results of both

the test and retest. Appellant’s defense was to attack the
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procedural regularity of the information contained in the
litigation packages -- the very information that Dr. Mobl ey
substantiated through his testinony. Thus, any evidence calling
into question Dr. Mbley's credibility would no doubt have been
crucial to this defense.

Lt Col Ruppert’s letter questioned Dr. Mbley’ s continued
enpl oynment by the Air Force, noting Dr. Mobley' s testinony
critical of studies normally relied upon by governnent experts
testifying in support of the Air Force drug testing program
Thi s adnonition arguably created a significant notive -- the
desire to receive favorable work eval uati ons and keep his job --
for Dr. Mobley to testify positively about |ab procedures and
underlying scientific studies in future courts-nartial.EI Cross-
exam ning Dr. Mbley about the letter may have revealed this
notive, serving to damage Dr. Mbley’ s credibility, and thereby
enhance the defense’s case. In short, the letter’s substanti al
i npeachnent val ue underm nes confidence in the trial’s outcone.

See Bagley, 473 U. S. at 682. W therefore hold that the

2 Mppel lant asserts that the letter eventually was sent to the Drug Testing
Laboratory, where a copy of it was given to Dr. Mobley, attached to a
staffing sheet. Wiile the staffing sheet does not list Dr. Mbley by nane as
an addressee, it contains file synbols for nine separate staff agencies

i nvol ved in the | eadership and supervision of the Drug Testing Laboratory,
and it recites that, as a result of LtCol Ruppert’s conplaints, a fornal
training session was held for “DTL experts.” It is a fair inference fromthe
evi dence that Dr. Mobley was one of those “DTL experts.” Moreover, the
Government has not chal |l enged Appellant’s assertion that a copy of the letter
was given to Dr. Mobley. In the absence of evidence to the contrary, we
accept Appellant’s assertion as true.

10
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Government’s failure to provide the letter to the defense upon
the initial discovery request was a constitutional due process
viol ation under Brady. The decision of the United States Air
Force Court of Crimnal Appeals is reversed. The findings of
guilty and sentence are set aside. The record of trial is
returned to the Judge Advocate General of the Air Force. A

reheari ng may be or der ed. B!

3 The Appellant’s Petition for New Trial is denied as noot.
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