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Chi ef Judge CRAWFORD del i vered the opinion of the Court.
Pursuant to m xed pl eas, Appellant was convicted by a
general court-martial of failure to go to his appointed place of

duty, unauthorized absence, wongful use of the drug comonly
known as ecstasy, dishonorable failure to pay a just debt, and
wrongful use and possession of a false mlitary identification
card, in violation of Articles 86, 112a, and 134, Uniform Code
of Mlitary Justice [hereinafter UCMI], 10 U S.C 88 886, 912a,
and 934, respectively. Appellant was sentenced by a panel of

of ficer nmenbers to a bad-conduct discharge, confinenment for nine
nmont hs, total forfeitures, and reduction to E-1. The convening
authority reduced the forfeitures but otherw se approved this
sentence. The Air Force Court of Crimnal Appeals affirned the

findings and sentence in an unpublished opinion. United States

v. Dugan, No. ACM 34477 (A.F. C&. Crim App. March 20, 2002).
This Court specified the follow ng i ssues for review
I

WHETHER A COURT MEMBER S ALLEGATI ONS
REGARDI NG STATEMENTS MADE BY OTHER COURT
MEMBERS DURI NG SENTENCE DELI BERATI ON
REASONABLY RAI SES A QUESTI ON AS TO “WHETHER
EXTRANEOUS PREJUDI Cl AL | NFORMATI ON WAS

| MPROPERLY BROUGHT TO THE ATTENTI ON OF THE
MEMBERS OF THE COURT- MARTI AL, WHETHER ANY
OUTSI DE | NFLUENCE WAS | MPROPERLY BROUGHT TO
BEAR ON ANY MEMBER, OR WHETHER THERE WAS
UNLAWFUL COMMAND | NFLUENCE. ” M LI TARY RULE
OF EVI DENCE 606(b).
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| F SO, WHETHER THE M LI TARY JUDGE ABUSED HER

DI SCRETI ON BY NOT CONDUCTI NG A POST- TRI AL
SESSI ON UNDER ARTI CLE 39(a), UCMJ, 10 U.S.C.

§ 839(a) (2000), TO INQUI RE INTO THE VALID TY OF
APPELLANT" S SENTENCE I N LI GHT OF THE ALLEGATI ONS.

For the reasons that follow, we remand this case for a

factfinding hearing pursuant to United States v. DuBay, 17

CMA 147, 37 CMR 411 (1967).

Fact ual Background

Several weeks before Appellant’s court-martial, the
convening authority held a Commander’s Call, at which many of
t he convening authority’s subordi nate commanders were present.
One of the things the convening authority spoke about at that
meeting was mlitary justice, and exactly what he said becane a
topic of voir dire at Appellant’s court-martial.

During group voir dire of the nine original court nmenbers,
the mlitary judge asked: “Does any nmenber, having read these
Charges and Specifications, believe that you woul d be conpell ed
to vote for any particular punishnment, solely because of the
nature of these offenses?” Al the nenbers responded in the
negative. The mlitary judge then further asked: “Can each of
you be fair, inpartial, [and] open-m nded in your consideration
of an appropriate sentence?” Al the nenbers responded in the
affirmative. Trial defense counsel also asked the nenbers: “Do

any of you feel that such an of fense, using ecstasy, would
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require a specific punishnent?” Again, they all responded in
t he negati ve.

Thereafter, trial defense counsel asked them “Ws anyone
— did anyone here attend [the convening authority’ s] Comrander’s
Call several weeks ago?” |In answer, four nenbers stated they
attended the neeting and five stated they did not. The four who
attended were Col onel (Col) Berry, Lieutenant Col onel (LtCol)
Spence, LtCol Freeman, and Major (Maj) Robertson. Follow ng up
on these responses, trial defense counsel questioned Col Berry
and Lt Col Spence individually about the Commander’s Call. Lt Col
Freeman and Maj Robertson were not questioned individually about
this subject.

As to Col Berry, trial defense counsel asked: “[T]he
Commander’s Call that you went to . . . do you renenber [the
conveni ng aut hority] nentioning anything about drug use on
base?” Col Berry answered: “Yes, he was very enphatic about -
and | don’t think he used these words — but, essentially, that
drug use was inconsistent with mlitary service.” As to LtCol
Spence, trial defense counsel asked: “[The] Conmander’s Cal
that you went to a couple of weeks ago. Do you renenber if he
sai d anything about drug use?” LtCol Spence answered: “‘It
seens like it’s prevalent here on the Gulf Coast.” [I’mgoing to
assune that he did the normal commander thing and then said,

“It’s not conpatible with mlitary service.
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In response to further questioning by trial defense
counsel, Col Berry and LtCol Spence each indicated that no
specific reference was nade at the Commander’s Call to Appel |l ant
or his inpending court-martial.

At the conclusion of individual voir dire, three court
menbers were chal l enged of f the panel, including Col Berry.

This left six court nmenbers to hear the contested portion of the
case and then to adjudge an appropriate sentence. O those six,
three attended the Commander’s Call, including LtCol Spence, who
served as the president of the court-martial panel. The other

t hree panel nenbers did not attend the neeting, and a post-trial
letter witten by one of them - Second Lieutenant (2Lt) Geer -
lies at the heart of this appeal.EI

After appellant’s court-martial, 2Lt Geer, the junior
menber of the court-nmartial panel, provided trial defense
counsel a letter for subm ssion to the convening authority as
part of Appellant’s request for clerrency.EI The letter described
four concerns 2Lt Greer had regarding the panel nenbers
sentencing deliberations. First, she worried that “everyone did

not agree that [Appellant’s nental illness] should be considered

! The letter was neither signed nor sworn to by 2Lt Greer. Nonetheless,
during oral argunment, the Government agreed it could be treated as
such.

2 See Rules for Courts-Martial 1105, 1107 (convening authority must
consi der clenency matters submitted by accused before taking fina
action on sentence).
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as a mtigating factor.”3[]Second, she believed that because one
menber stated Appellant would be enrolled in a substance abuse
programif he was further confined,4[]he ot her nmenbers “took it
as fact and used it in their decision nmaking process.” Third,
she noted that “a couple of panel nenbers expressed the notion
that a Bad Conduct Di scharge was a ‘given’ for a person with

t hese charges[.]”

Finally, 2Lt G eer found “nost disconcerting . . . the
mention of a recent Commander’s Call in which [the convening
authority] was said to have discussed the increasing problem of
Ecstacy use[.]” In that regard, she wote:

[ A] panel nenber rem nded us that our sentence

woul d be reviewed by the convening authority

and we needed to make sure our sentence was

sendi ng a consi stent nessage. Anot her nenber

poi nted out that we needed to nmake sure it

didn't ook |ike we took the charges too lightly

because those review ng our sentence woul dn’t

necessarily be aware of the mtigating factors.

He or she said it was especially inportant

because our nanes would be identified as panel

menbers.

Procedural Background

Having received this letter, trial defense counsel
requested that the mlitary judge convene a post-trial session

pursuant to Article 39(a) so the defense could question the

3 A defense expert testified that Appellant suffered from post-traumatic
stress disorder as a result of a brutal assault he experienced, and
that he could not be effectively treated while in confinenent.

4 Appel | ant served 150 days of pretrial confinenent before his court-
martial comenced.
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menbers about these matters. The mlitary judge denied the
request, however, and ruled as foll ows:

That some nenbers may have concl uded [t he
accused’s nental illness] deserved |ess

wei ght than 2Lt G eer does not warrant such

an invasion into their deliberative process.

Al so, that sone nenber(s) m ght think that

| engt hi er confinenment m ght provide the accused
with nore treatnent options is again a

del i berative process this court does not feel
appropriate to invade. Simlarly, after having
heard all of the facts in this case, if sone
menber[s] felt a bad conduct discharge was a
“given” in this case, that does not inpeach their
responses during voir dire that they were not
predi sposed to giving such a sentence.

There is no evidence that anyone within the

panel exerted any command i nfluence over any

ot her panel nenber[,] and any references to [the

convening authority’ s Commander’s Call] during

t he deli berative process did not appear to chil

the deliberative process. . . . This court does

not find it appropriate to violate the sanctity

of the deliberative process based upon the

statenent provided by 2Lt G eer.

At the Court of Crimnal Appeals, Appellant “concede[d]
that nost of the ‘areas of concern’ in the [letter] do not cal
into question the validity of his sentence.” Dugan, No. ACM
34477, slip op. at 4. However, he asserted that the letter
“rai ses the issue of unlawful command influence and that the
[mlitary] judge erred by failing to convene a post-trial
hearing.” 1d. at 3. He therefore requested a DuBay hearing on

the matter to determine the validity of the sentence. The Court

of Crimnal Appeals denied that request, concluding there was
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“no evidence of command influence.” 1d. at 5. In doing so,

that court stated:

[ T] he convening authority repeated what everyone
in the Air Force has heard many tinmes before,
that drug use is inconpatible with mlitary
service. The issue before us is whether there is
any evidence that the convening authority’s
purpose in repeating this often used phrase at a
command neeting was to influence the court
menbers.

: The convening authority informed the
attendees that drug use was prevalent on the gulf
coast of Florida, and that it was inconpatible
with mlitary service. Neither of these
assertions is novel or shocking, and common sense
tells us that they were not intended to influence
the outconme of any court-martial.

W also find that the all eged comments that
t he convening authority would know their nanes
and review the sentence, and that the sentence
shoul d not appear to be too |lenient, do not
support the [A]ppellant’s claimof unlaw ul
command i nfluence. Rather, they reflect the
reality of the mlitary justice system.
[Clourt menbers know the convening authority
selects themto serve on the court-martial and
reviews the sentence.

[ T] he convening authority’ s exercise of his
statutory responsibility and the nenbers’
awareness of that role, wthout nore, does not
anount to unlawful command influence because no
policy or preference can be inputed to the
commander for doing what he is required to do.

ld. at 4-5 (citations omtted).

Di scussi on

1. Introduction

“[ L] ong-recogni zed and very substantial concerns support

the protection of jury deliberations fromintrusive inquiry.”

8
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Tanner v. United States, 483 U. S. 107, 127 (1987). As a result,

“[d]eliberations of [court-martial] nmenbers ordinarily are not
subject to disclosure.” Rule for Courts-Mrtial [hereinafter

R C.M] 923 discussion. “The purpose of this rule is to protect
freedom of deliberation, protect the stability and finality of
verdicts, and protect court nenbers from annoyance and

enbarrassnment.” United States v. Loving, 41 MJ. 213, 236

(C A AF 1994) (internal quotations omtted).

Like its counterpart in the federal civilian system
Mlitary Rule of Evidence 606(b) [hereinafter MR E.] inplenents
this rule by stating:

Upon an inquiry into the validity of the findings
or sentence, a nmenber may not testify as to any
matter or statement occurring during the course
of the deliberations of the nenbers of the court-
martial or, to the effect of anything upon the
menber’s or any other nmenber’s mnd or enpbtions
as influencing the nenber to assent to or dissent
fromthe findings or sentence or concerning the
menber’ s nental process in connection therewth,
except that a nenber may testify on the question
[ 1] whet her extraneous prejudicial information
was i nproperly brought to the attention of the
menbers of the court-martial, [2] whether any

out side influence was inproperly brought to bear
upon any nenber, or [3] whether there was

unl awf ul command i nfluence. Nor may the nmenber’s
affidavit or evidence of any statenent by the
menber concerning a matter about which the nenber
woul d be precluded fromtestifying be received
for these purposes.

See also Fed. R Evid. 606(b)(identical to MR E. 606(b) other

than reference to mlitary issue of unlawful command influence);
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R C. M 923, 1008 (standard for inpeachnent of findings and
sent ence) .

Thus, under MR E. 606(b), there are three circunstances
that justify piercing the otherwi se inviolate deliberative
process to inpeach a verdict or sentence: “(1) when extraneous
i nformati on has been inproperly brought to the attention of the
court menbers; (2) when outside influence has been brought to
bear on a nenber; and (3) when unlawful command i nfl uence has

occurred.” United States v. Accordino, 20 MJ. 102, 104 (C MA

1985). Appellant’s case involves the first and third of these
cat egori es.

2. Extraneous Information

The first two concerns 2Lt Geer expressed in her letter
were: (1) other court nenbers did not believe, as she did, that
Appel lant’s nmental condition was a mtigating factor to consider
when determ ning an appropriate sentence, and (2) other court
menbers may have been influenced by one nenber’s statenent that
Appel l ant woul d be enrolled in a substance abuse programif he
was sentenced to confinenent. As to the first of these
concerns, we agree with the mlitary judge that the nenbers were
free to assign to Appellant’s nental condition whatever wei ght
t hey chose, including no weight at all. Such a decision “raises
[ nothing] other than internal matters regarding the

del i berations of the nenbers of the court-martial on sentence”

10
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and, therefore, cannot be inquired into post-trial. United

States v. Straight, 42 MJ. 244, 250 (C.A A F. 1995); see MR E

606(b) .

Regardi ng the possibility that one of the nenbers inforned
the others that Appellant would be enrolled in a substance abuse
programif sentenced to confinenent, appell ate defense counsel
argues this was “extraneous prejudicial information” within the
meani ng of MR E. 606(b) because “if relied upon,” the nenbers
“woul d increase the termof confinenent they woul d otherw se
impose in order to ‘help’” [Alppellant[.]” This, counsel argues,
calls into question the validity of Appellant’s sentence and
justifies a rehearing. W disagree.

In Straight, we stated:

[ E] vi dence of information acquired by a court

menber during deliberations froma third party or

fromoutside reference naterials may be

extraneous prejudicial information which is

adm ssible under [MR E.] 606(b) to inpeach the

findings or sentence. [However], the general and

common knowl edge a court nenber brings to

deliberations is an intrinsic part of the

del i berative process, and evi dence about that

know edge is not conpetent evidence to inpeach

the nmenbers’ findings or sentence.

42 MJ. at 250.

Here, even if one nenber did tell the others that Appell ant

woul d recei ve substance abuse counseling if sentenced to

confinenment, and even if the others did factor that into their

sentence determ nation, it would not involve extraneous

11
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prejudicial information. To the contrary, it “would fal
squarely within the deliberative process which is protected by

[MRE] 606(b).” United States v. Combs, 41 MJ. 400, 401

(C.A A F. 1995)(court nmenber’s statenent that sentence would
have been less if appellant had cooperated with police was not
conpetent evidence to inpeach sentence). Thus, it cannot be
considered by this or any other court as inpeaching the validity

of Appellant’s sentence. See McDowell v. Cal deron, 107 F. 3d

1351, 1366-67 (9th Cr. 1997)(juror’s statenment to other jurors
about parol e consequences of sentence not adm ssible under Fed.

R Evid. 606(b)); Silagy v. Peters, 905 F.2d 986, 1008-09 (7th

Cir. 1990)(juror’s statenments to other jurors about inpact of
death versus life sentence on actual tine served not adni ssible

under Fed. R Evid. 606(b)); United States v. Mtsinger, 34 MJ.

255, 257 (CMA 1992)(letter fromcourt-martial president
concerni ng reasons for inposing bad-conduct discharge “nay not
be consi dered”).

3. Unl awful Cormmand | nfl uence

The third and fourth concerns expressed by 2Lt Geer in her
letter were: (1) sonme nenbers stated a bad-conduct di scharge was
a “given” in this case, and (2) sone nenbers nade statenents
suggesting they were influenced by the nessage put out by the
convening authority at his Commander’s Call. As to these

concerns, we conclude they nake a DuBay hearing necessary to

12
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det erm ne whet her unl awful command i nfluence existed during the
sent enci ng phase of Appellant’s court-martial. Under the

ci rcunstances of this case, such statenents fall squarely within
the “unl awful command i nfluence” exception of MR E. 606(b) and
are not protected from di scl osure.

We begin by noting that to the extent the mlitary judge
and the Court of Crimnal Appeals concluded Appellant did not
meet his initial burden of raising the issue of unlawful command
influence, they erred. At trial and on appeal, “[t]he defense
has the initial burden of producing sufficient evidence to raise

unl awf ul command i nfluence.” United States v. Ayala, 43 MJ.

296, 299 (C A A F 1995). *“The burden of proof is low, but nore

than nmere allegation or speculation. The quantum of evidence

required to raise unlawful conmmand influence is ‘sone

evidence.’” United States v. Stoneman, 57 MJ. 35, 41 (C A A F.

2002) (quoting United States v. Biagase, 50 MJ. 143, 150

(CAAF 1999)).

“At trial, the accused nust show facts which, if true,
constitute unlawful command influence, and that the alleged
unl awf ul command i nfl uence has a | ogi cal connection to the
court-martial, interns of its potential to cause unfairness in
the proceedings.” Biagase, 50 MJ. at 150. On appeal, an
appel l ant nmust “(1) show facts which, if true, constitute

unl awf ul command i nfluence; (2) show that the proceedi ngs were

13
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unfair; and (3) show that the unlawful command influence was the

cause of the unfairness.” 1d. (citing United States V.

St onbaugh, 40 MJ. 208, 213 (C M A 1994)). The defense has net
its burden in this appeal.

“We have long held that the use of command neetings to
purposefully influence the nenbers in determning a court-
martial sentence” constitutes unlawful command influence in
violation of Article 37, UCMJ, 10 U S.C. § 837 (2000).51 United

States v. Baldwin, 54 MJ. 308, 310 (C A A F. 2001). W also

have held that regardl ess of a commander’s intent, “the nere
‘confluence’ of the timng of such neetings with nenbers during
ongoing courts-martials and their subject matter dealing with
court-martial sentences can require a sentence rehearing.” 1d.

Thus, in United States v. Brice, 19 MJ. 170 (C. M A 1985), we

reversed and remanded for a new trial because the nenbers of an
ongoing court-martial attended a Commandant’ s neeting where drug
problens in the mlitary were discussed. 1In doing so, however,

we al so stat ed:

We do not in any way wish to be viewed as
condemi ng the contents of the Commandant’s
remar ks since the drug problemin the mlitary
demands command attention; nor do we feel that
such remarks necessarily constitute ill egal
command i nfluence. |nstead, we base our decision
on the confluence of subject and tim ng,

> Article 37, Uniform Code of Mlitary Justice [hereinafter UCMI],

10 U.S.C. § 837 (2000), states: “No person subject to [the UCMI] may
attenpt to coerce or, by any unauthorized neans, influence the action
of a court-martial . . . or any menber thereof, in reaching the
findings or sentence in any case[.]”

14
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particularly as they affect the m nds - however
subtly or inperceptibly — of the triers of
fact[.]

Id. at 172 n.3 (citing United States v. Grady, 15 MJ. 275, 276

(CMA 1983)).

Wth these principles in mnd, we turn nowto Appellant’s
case. At the outset, we note there is nothing in 2Lt Geer’s
letter to indicate the convening authority had any i nproper
i ntent when he conducted the Commander’s Call, or that he
purposefully used that neeting to influence Appellant’s or any
other court-martial. Nor does the record in its current form
contain any other evidence suggesting such an intent or design
on the part of the convening authority. As a result, we have no
reason presently to question either the | awful ness of the
Commander’s Call or the correctness of the Court of Crimnal
Appeal s’s finding that the content of the Commander’s Call was
“neither . . . novel or shocking.”

We al so recogni ze that Appellant’s court-martial took place
several weeks after the Commander’s Call, in stark contrast to
the Baldwi n and Brice cases, where court nenbers attended
command neetings while they were actually sitting as court-
martial panels. W are therefore mndful that to the extent the
timng of such neetings -— coupled with their content -- al one

gives rise to an inference of unlawful command influence, such

15
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an inference is not warranted in appellant’s case, given the
record as it nowstands.EI
We hol d, however, that 2Lt Geer’s letter does constitute
sonme evi dence that unlawful comrand influence may have taken
pl ace during the sentencing phase of Appellant’s court-martial.
2Lt Geer’s letter is nore than nere specul ati on because it is
“detail ed” and “based on her own observations.” Baldw n, 54
MJ. at 311. Moreover, it contains assertions which, if true,
suggest that nenbers of Appellant’s court-martial who attended
the Commander’s Call unfairly based his sentence, at least in
part, on a concern they would be viewed unfavorably by the
convening authority (their commanding officer) if they did not
i npose a sentence harsh enough to be “consistent” with the
convening authority’ s “nessage” at the Commander’s Call that
drug use is inconpatible with mlitary service.
Such a possibility we cannot ignore, for it is exactly this
type of conmand presence in the deliberation room-- whether
i ntended by the conmand or not -- that chills the nenbers’
i ndependent judgnent and deprives an accused of his or her
constitutional right to a fair and inpartial trial. For these
reasons, we conclude that a DuBay hearing is necessary to

det ermi ne whet her unl awful command i nfluence existed during the

6 We al so recogni ze that Appellant’s case, as in United States v. Brice,
19 MJ. 170 (C M A 1985), involves both a court-martial for drug use
and a command neeting dealing with drug use in the nilitary.

16
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sent enci ng phase of Appellant’s court-martial. Furthernore,
because Appell ant has successfully raised the issue of unlawful
command influence, it is the Government that nust now rebut the
presunption of unlawful command infl uence

(1) by disproving the predicate facts on which
the allegation of unlawful command influence is
based; (2) by persuading the [DuBay] judge .

that the facts do not constitute unlawful comand
influence; . . . or [3] . . . by persuading the
.o [ DuBay judge] that the unlawful comand

i nfl uence had no prejudicial inmpact on the court-
martial .

Bi agase, 50 M J. at 151. “Whichever tactic the Governnent
chooses, the quantum of evidence required is proof beyond a
reasonabl e doubt.” Stoneman, 57 MJ. at 41.

Having said that, we note that when unlawful comand
i nfl uence has been directed at court nenbers, the Governnent’s
third option under Biagase is limted by MR E. 606(b). This
rule prohibits inquiry into two types of matters: (1) “any
matter or statement occurring during the course of the
deli berations,” and (2) “the effect of anything upon [a]
menber’s or any other nenber’s mnd or enotions as influencing
the nenber to assent to or dissent fromthe findings or sentence
or concerning the menber’s nental process in connection
therewith[.]"”

The rul e has three exceptions to the first prohibition, one
of which permts testinony about “any nmatter or statenent”

occurring during the deliberations when there is a “question

17
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whether . . . there was unlawful conmmand influence.” The
exceptions, however, do not permt circunvention of the second
prohibition (inquiry into the effect on a nenber). See Stephen

A. Saltzburg, et al., Mlitary Rules of Evidence Manual 722 (4th

ed. 1997)(“Menbers may testify “wth respect to objective
mani festations of inpropriety” but may not testify “if the

al l eged transgression is subjective in nature.”); see al so

3 Jack B. Winstein & Margaret A. Berger, Winstein' s Federa

Evi dence § 606.04[2][c] (2d ed. 1997)(citing exanpl es of
subj ective and objective evidence of inpropriety).

Thus, in this case, MR E. 606(b) permts voir dire of the
menbers regardi ng what was said during deliberations about the
commander’s comments, but the nenbers may not be questioned
regardi ng the inpact of any nenber’s statenents or the
commander’ s conments on any nenber’s mnd, enptions, or nenta
processes.

If the mlitary judge who presides at the DuBay hearing is
not satisfied beyond a reasonabl e doubt that unlawful comrand
i nfluence did not exist during the sentencing phase of
Appel lant’s court-martial, or that one or nore nenbers did not
exert the influence of superior rank on a junior nmenber or
purport to wear the mantle of the convening authority by
conveying to the other nenbers his or her interpretation of the

convening authority’ s nmessage, that judge shall set aside

18
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Appel l ant’ s sentence and order a sentence rehearing. |If,
however, the mlitary judge finds there were no infirmties in

t he sentencing process, he or she shall return the record, along
with the mlitary judge' s findings of fact and concl usi ons of
law, to the Court of Crimnal Appeals for further review under
Article 66(c), UCvI, 10 U.S.C. § 866(c) (2000).

Finally, in conducting the DuBay proceeding, the mlitary
judge shall not voir dire any nenber as to “the effect of
anything upon [a] nenber’s . . . mnd or enotions as influencing
[a] nmenber to assent to or dissent fromthe findings or sentence
or . . . [a] nmenber’s nmental process in connection therewith.”

MR E. 606(b).
Deci si on

The decision of the United States Air Force Court of
Crimnal Appeals is affirned as to findings but set aside as to
sentence. The record of trial is returned to the Judge Advocate
CGeneral of the Air Force for subm ssion to a convening authority
for a hearing on Appellant’s claimof unlawful comand
influence. |If a hearing is inpracticable, the convening
authority may set aside the sentence and order a sentence
rehearing. |If a hearing is conducted, the mlitary judge shal
make findings of fact and conclusions of |aw and then shal

either order a sentence rehearing or return the record of trial

19
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to the Court of Crimnal Appeals for further review consistent

with this opinion.

20
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