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United States v. Holt, No. 02-0632/ AF

Judge ERDMVANN del i vered the opinion of the Court.

Appel lant, Airman First Cass Shawn P. Holt, was tried by
general court-martial at Mnot Ar Force Base, North Dakot a.
Pursuant to his pleas, he was convicted of 58 specifications of
di shonorable failure to maintain sufficient funds for the paynent
of checks in violation of Article 134, Uniform Code of Mlitary
Justice [hereinafter UCMI], 10 U S.C. 8 934 (2000). A court of
of fi cer menbers sentenced Appellant to a bad-conduct di scharge,
confinement for one year, total forfeitures, and reduction to E-
1. On June 25, 2000, the convening authority approved the
sentence as adjudged. On April 15, 2002, the Air Force Court of
Crimnal Appeals affirnmed the findings and sentence in an

unpubl i shed opinion. United States v. Holt, ACM 34145 (A F. C.

Crim App. April 15, 2002).
We granted Appellant’s petition for grant of review on the
foll ow ng issues:
l.

WHETHER A PROPONENT OF HEARSAY EVI DENCE NMNAY
ADM T THAT EVI DENCE UNDER THE RESI DUAL
HEARSAY EXCEPTI ON W THOUT G VI NG THE ADVERSE
PARTY NOTI CE OF THE | NTENT TO USE THAT

PARTI CULAR EXCEPTI ON.

VWHETHER M R E. 803(3) PERM TS THE USE OF QUT-
OF- COURT STATEMENTS MADE BY ONE PERSON FOR
THE PURPOSE OF DI SCLOSI NG THE STATE OF M ND
OF A Dl FFERENT PERSON.

Additionally, we specified the follow ng issue to be addressed by
the parties:

VWHETHER THE Al R FORCE COURT OF CRI' M NAL

APPEALS ERRED AND DEPRI VED APPELLANT OF A

REVI EW PROPERLY LI M TED TO THE RECORD OF
TRI AL PURSUANT TO ARTI CLE 66(c), UCMJ, VHEN
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THAT COURT CONSI DERED PROSECUTI ON EXHI BI TS
16, 17, 18, 19, 21, 24, 26, 29, 30, 31, 32,
AND 34, FOR THE TRUTH OF THE MATTER STATED
THEREI N DESPI TE A CONTRARY RULI NG BY THE

M LI TARY JUDGE AND DESPI TE THE FACT THAT THE
MEMBERS WERE | NSTRUCTED THAT THE EXHI BI TS
WERE NOT' TO BE CONSI DERED FOR THE TRUTH OF
THE MATTERS STATED THEREI N

For the reasons that foll ow, we set aside the decision of
the Air Force Court of Crimnal Appeals and remand this case to

that court for further review

FACTS

a. Treatnment of Sentencing Exhibits in the Trial Forum

Prosecution Exhibit (PE) 16 is a letter to Appellant froma
cartoonist, M. Richardson, concerning a bad check Appell ant had
witten to him Wen trial counsel offered the exhibit into
evi dence during sentencing, defense counsel objected contending
the letter did not fall within the paraneters of Rule for Courts-
Martial 1001 [hereinafter R C.M] and that the letter was
hearsay. Initially, the mlitary judge responded that he saw the
| etter as proper evidence in aggravation under R C M 1001(b)(4),
that the rules of evidence were rel axed during sentencing, and
that he found the evidence nore probative than prejudicial.
Utimately, the mlitary judge ruled as foll ows:

Next, we have a letter [from Mster
Ri chardson, Prosecution Exhibit 16 for
Identification. And again, this is a letter
— the objection here was based on hearsay,
and trial counsel proffered that it wasn't
offered to prove the truth of the matter
asserted, but rather to show the inpact upon
M ster Richardson, as well as, to show the

menbers the full picture surrounding these
parti cul ar of f enses.
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Now, I'll note that this was, in fact,
one of the checks that — to which the accused
pled guilty, and again, and having — 1’1
state again just for clarity — that | did
conduct the analysis and the test under 403.
However, the objection to Prosecution Exhibit
16 for Identification on those basis [sic] is

overruled, and | will admt Prosecution
Exhibit 16 for Identification as Prosecution
Exhi bit 16.

Prosecution Exhibits 17 through 34 consist of copies of
cancel l ed checks with marki ngs on the back of them various debt
col l ecti on docunents, bad check notification docunments, and a
pawn ticket. Defense counsel objected to adm ssion of these
exhi bits on a nunber of grounds, including that the docunents
were not proper aggravation, that they were hearsay, and that
they were not related to the charges. Trial counsel asserted
that the docunents reflected Appellant’s state of m nd and were
relevant to rehabilitation potential.

Concerning these 18 exhibits, the mlitary judge ruled as
foll ows:

Now, | ooking at Prosecution Exhibit 17

t hrough 34, inclusive, which include a nunber
of checks, copies of checks, notices of
defi ci enci es, and nonpaynent, denmands for
paynent — again, | disagree with the defense
counsel. | don’t feel that these are offered
to prove the truth of the matter asserted in
t hese docunents, but rather they' re offered
to provide the full picture — all of the
facts and circunstances of this case. And,
with regard to those checks that were not
specifically charged and pled to in this
case, they are still part and parcel and
certainly show a course of doing business on
the part of the accused, and, therefore,

t hose defense objections to these exhibits
are overruled and | will admt Prosecution
Exhibits 17 through 34 for ldentification as
Prosecution Exhibits 17 through 34.
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Subsequent to the mlitary judge’s rulings on PEs 16 through
34, defense counsel noted that the defense did not request that
the rules of evidence be relaxed. The mlitary judge provided
further clarification for his ruling:

| just want to clarify, based on comrents
from counsel, comments with regard to

rel axi ng the rul es of evidence during
sentencing. There is no requirenent, nunber
one, that anybody ask to have the rul es
relaxed. That’s a matter for the judge' s

di scretion. Wth that said, | want to
clarify nmy rulings with regard to the
prosecution exhibits. | did not relax the

rul es of evidence, rather | found that those
exhi bits were not hearsay and were offered
for other purposes, and based on that |
overrul ed the objections. Again, after the
bal anci ng test of 403.

When PEs 16 through 34 were published to the nenbers, the
mlitary judge gave the following limting instruction:

And, you will also have before you docunents,
Prosecution Exhibits 16 through 34. These
docunents have been admitted for the purpose
of showi ng you the conpl ete set of

ci rcunst ances surroundi ng the conm ssion of
t he of fenses, the state-of-mnd of the
accused at the tinme he conmt [sic] the

of fenses, and the inpact of the offenses on
the victim You nmay not consider the
docunents as proof of the matters asserted
therein.

(Enmphasi s added.)

During his formal sentencing instructions, the mlitary
j udge inforned the nmenbers that they could consider PEs 16
through 34 as “matters in aggravation of the offense” but he did
not repeat the limtation that the exhibits were not to be

considered “as proof of the matters asserted therein.”
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b. Treatnent of Sentencing Exhibits during Review Pursuant to

Article 66(c).

Before the Air Force Court of Crim nal Appeals, Appellant
clainmed that the mlitary judge abused his discretion by
admtting PEs 16 through 34. In general, Appellant clained that
because the rules of evidence had not been relaxed the exhibits
were not in an adm ssible form that trial counsel had not laid a
proper foundation to authenticate the exhibits, and that the
exhi bits were inadm ssi bl e hearsay.

Concerning PE 16, the Court of Crimnal Appeals found the
letter fromM. Richardson was properly authenticated. The court
bel ow went on to address the hearsay all egation as foll ows:

[We nmust now deal with the hearsay contai ned
inthe letter. Wile ordinarily the
information contained in the letter would be
proper evidence of victiminpact, M.

Ri chardson never testified in court about the
i npact the offense had on him Further, the
i nformati on was not obtained by a deposition
conducted in accordance with R C M 702.
However, we find that the information
qgual i fies under the residual hearsay
exception to the hearsay rule. MI.R Evid.
807. The evidence that authenticated the
letter also provided sufficient

ci rcunstantial guarantees of trustworthiness
for the information contained in the letter.
Further, the information was evidence of a
material fact as it pertained to the inpact
of the offense on the victim Additionally,
the letter was nore probative on the issue of
victiminpact than any ot her evidence offered
by the governnment. Finally, the interests of
justice were served by providing the nenbers
with the evidence of the offense’s inpact on
the victimso that they m ght adjudge an
appropriate sentence for the appellant.

Holt, slip op. at 4.
The Court of Crimnal Appeals gave separate consideration to

PE 17. Prosecution Exhibit 17 consists of photocopies of various
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checks witten by Appellant. The photocopies included numerous
bank stanps reflecting that the account upon which a given check
had been written was cl osed, that a check was not paid, or that a
check was not to be re-deposited. |In upholding the admssibility
of PE 17, the Air Force Court of Crim nal Appeals wote:

[We find that this information is adm ssible
under MI. R Evid. 803(3), as evidence of
the appellant’s state of mnd at the tine of
the offenses. One of the elenents of the

of fense to which the appellant pled guilty
was that his conduct in failing to maintain
sufficient funds in his checking/credit union
accounts was di shonorable. Manual for
Courts-Martial, United States ( ), Part 1V,
1 68(b)(4) (2000 ed.). Additionally, the
appel l ant’ s conduct nust reflect bad faith or
gross indifference to his financial
responsibilities. MM Part IV, § 68(c). 1In
this regard, the appellant specifically
stated during the plea inquiry that he had a
“grossly indifferent” attitude toward his
checki ng accounts. Further. Pros. Ex. 17
denonstrates that the appellant know ngly
wote a | arge nunber of checks, over a

prol onged period of tinme, for varying amounts
of noney, with a gross indifference to his
financial situation. Accordingly, the

exhi bit provided the nenbers with evidence of
the appellant’s state of mnd at the tine he
wote the checks. The exhibit conveyed to

t he nenbers the sense that the appellant had
a grossly indifferent attitude toward the
state of his checking accounts and his just
obligations. Therefore, the mlitary judge
did not abuse his discretion when he admtted
the exhibit into evidence.

Thereafter, the Court of Crim nal Appeals addressed the
hearsay within PEs 18, 19, 21, 24, 26, 29, 30-32, and 34
collectively. The court held that the exhibits were “adm ssible
as evidence of the appellant’s state of mnd” under Mlitary Rule
of Evidence 803(3) [hereinafter MR E.]. Holt, slip op. at 6
The Air Force Court of Crimnal Appeals concluded that
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Appel l ant’ s sentence was “correct in law and fact” and that the

sentence should be affirmed. 1d. at 13.

DI SCUSSI ON

a. Application of Exceptions to the Hearsay Rule at the Court of

Cri m nal Appeal s.

Adm ssibility of evidence is reviewed for an abuse of
di scretion, and that discretion is abused when evidence is

adm tted based upon an erroneous view of the law. See United

States v. Allen, 53 MJ. 402, 405-06 (C. A A F. 2000); United

States v. Henry, 53 MJ. 108, 110 (C. A A F. 2000); United States

v. Omens, 51 MJ. 204, 209 (C A AF 1999). W find that the
Court of Crimnal Appeals erred when it applied MR E.’s 807 and
803(3) to sustain the adm ssibility of PEs 16-19, 21, 24, 26, 29,
30-32, and 34.

The court bel ow found that PE 16 was adm ssi bl e under the
resi dual hearsay rule, MR E. 807. That rul e provides:

A statenment not specifically covered by
Rul e 803 or 804 but having equival ent
ci rcunstanti al guarantees of trustworthiness,
is not excluded by the hearsay rule, if the
court determnes that (A the statenent is
of fered as evidence of a material fact; (B)
the statenment is nore probative on the point
for which it is offered than other evidence
whi ch t he proponent can procure through
reasonabl e efforts; and (C) the general
pur poses of these rules and the interests of
justice will best be served by adm ssion of
the statement into evidence. However, a
statenent may not be admitted under this
exception unl ess the proponent of it makes
known to the adverse party sufficiently in
advance of the trial or hearing to provide
the adverse party with a fair opportunity to
prepare to neet it, the proponent’'s intention
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to offer the statenent and the particul ars of

it, including the nane and address of the

decl arant .
Qur concern with respect to PE 16 and the | ower court’s ruling
that the exhibit was adm ssible under the residual hearsay rule
focuses on two elenents of that rule: (1) whether the statenent
is “nore probative on the point for which it is offered than
ot her evidence which the proponent can procure through reasonabl e
efforts,” and (2) whether Appellant received the required notice.

In addressing the requirements of MR E. 807, the court
bel ow said, in part, “[Aldditionally, the letter was nore
probative on the issue of victiminpact than any other evidence
offered by the governnent.” Holt, slip op. at 4 (enphasis
added). The court did not discuss whether the exhibit was nore
probative of victiminpact than any other evidence the Governnent
coul d have “procure[d] through reasonable efforts.” W find
nothing to indicate whether, for exanple, M. Ri chardson m ght
have been willing to personally testify about the inpact of
Appel I ant’ s m sconduct upon him The nature of PE 16 itself
suggests that M. Richardson m ght have been anenable to
testifying personally about the inpact of Appellant’s m sconduct.
We find that the court bel ow m sapplied this foundational
requi renent of MR E. 807, |ooking at the evidence that was
produced rather than at evidence that could have been produced of
vi ctiminpact.
In addition, the court belowis silent with regard to the

notice requirenent of the residual hearsay rule. Mlitary Rule
of Evidence 807 requires notice “sufficiently in advance of the

trial or hearing to provide the adverse party with a fair
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opportunity to prepare to neet it.” This notice requirenent has
critical significance in |light of the foundational requirenents

supporting residual hearsay. See United States v. Haner, 49 MJ.

72, 77 (C.A A F. 1998)(citing United States v. Kelley, 45 MJ.

275, 280 (C. A A F. 1996)(the foundational requirenments for

resi dual hearsay under the precursor to MR E 807: (1)
materiality; (2) necessity; and (3) reliability)). W find
nothing in this record to indicate that Appellant was provided
notice pursuant to MR E. 807 either before trial or appellate
proceedi ngs that would afford himan adequate opportunity to
prepare to challenge the adm ssibility of this docunent as
resi dual hearsay.

The mlitary judge “found that those exhibits were not
hearsay and were offered for other purposes.” Despite this
l[imted trial ruling, the Air Force court admtted PE 16 for the
truth of the matter asserted as residual hearsay. |n so doing,
the Air Force court m sstated and/or ignored foundati onal
requi renents of MR E. 807. Thus, the Air Force court abused its
di scretion.

The Air Force court found the renmaining exhibits in issue,
PEs 17-19, 21, 24, 26, 29, 30-32, and 34, adm ssible under MR E
803(3) pertaining to statenents of a declarant’s then existing
state of mind. Inits final brief, the Governnment conceded that
MR E. 803(3) did not properly apply to these exhibits. 1In this
case, the Governnent’s concession is well-founded, and we accept
it. “Arelevant state of mnd nay be proven by the person’s own,
out-of -court, uncross-exam ned, concurrent statements as to its

exi stence.” Raborn v. Hayton, 208 P.2d 133, 136 (1949)(citing

10
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Mut ual Life |Insurance Conpany of New York v. Hillnon, 145 U. S.

285 (1892)).

Here, the docunents and the markings on the backs of the bad
checks were created by third parties, not by Appellant. Because
docunents and markings by third parties cannot be used to reflect
Appel lant’s state of mnd, the Air Force court erred by ruling
that these exhibits were adm ssible for the truth of the matters
stated under MR E. 803(3).

We therefore answer G anted Issues | and Il in the negative.
Under normal circunstances we woul d next determ ne whether these
errors materially prejudiced a substantial right, Article 59(a),
Uucvi, 10 U.S.C. 8§ 859(a) (2000), and in light of Appellant’s
provi dent pleas of guilty and the wealth of evidence in this
record revealing the extent of Appellant’s bad check schenme, we
woul d view these errors as harnl ess. However, because these
errors were conmtted within the uni que context of appellate
review pursuant to Article 66(c) we proceed to the Specified
| ssue to determ ne whether these errors inpacted Appellant’s

appel l ate rights.

b. Article 66(c) review

Article 66(c) provides:

In a case referred to it, the Court of
Crimnal Appeals may act only with respect to
the findings and sentence as approved by the
convening authority. It may affirmonly such
findings of guilty and the sentence or such
part or anpbunt of the sentence, as it finds
correct in law and fact and determ nes, on
the basis of the entire record, should be
approved. In considering the record, it may
wei gh the evidence, judge the credibility of
wi t nesses, and determ ne controverted

11
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guestions of fact, recognizing that the trial
court saw and head the wi t nesses.

This Court has held that Article 66(c) |limts the Courts of
Crimnal Appeals “to a review of the facts, testinony, and
evi dence presented at the trial, and precludes a Court of
Crim nal Appeals fromconsidering ‘extra-record nmatters when
maki ng determ nations of guilt, innocence, and sentence

appropriateness.” United States v. Mason, 45 MJ. 483, 484

(C.AAF 1997). See also United States v. Reed, 54 MJ. 37, 43

(C.A A F. 2000); United States v. Dykes, 38 MJ. 270, 272 (C.MA.

1993); United States v. Bethea, 22 U S.C MA. 223, 224-25, 46

C MR 223, 224-25 (1973). Simlarly, the Courts of Crim nal
Appeal s are precluded from considering evidence excluded at trial
in performng their appellate review function under Article

66(c). United States v. Starr, 1 MJ. 186, 189-90 (C. M A 1975);

United States v. Pierce, 2 MJ. 654, 655-56 (A F.C MR 1976).

The mlitary judge defined the nature and quality of the
evidence in this record of trial by his rulings and instructions.
He held that PEs 16-19, 21, 24, 26, 29, 30-32, and 34 were “not
hearsay and were offered for other purposes.” He then
specifically instructed the nmenbers, “You may not consider the
docunents as proof of the matters asserted therein.” This
record, defined as it nmust be by the rulings and instructions of
the mlitary judge, contained the questioned exhibits which were
admtted not for the truth of the matters asserted.

Rat her than limting itself to reviewing the propriety of
the mlitary judge' s trial determ nations, the Court of Crim nal

Appeal s changed the evidentiary nature of these exhibits by

12
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hol ding that the exhibits were adm ssible under specified
exceptions to the hearsay rule. The exhibits were elevated to
exhibits admtted for the “truth of the matter asserted.” MR E
801(c). The effect of this action was to enhance the aggravating
nature of this sentencing evidence and to nodify the qualitative
evidentiary content of the record of trial. The “truth of the
matter asserted,” which had been excluded at trial, becane part
of the record evidence. This was error; the Court of Crimnal
Appeal s may not resurrect excluded evidence during appellate

revi ew under Article 66(c).

The Governnent has urged that even if the |lower court erred
in this context, the error is not prejudicial. They point to the
fact that the stipulation of fact and the various docunents
ot herwi se properly before the court provide essentially the sane
information as the exhibits in question. Appellant responds that
it is fundanentally unfair to affirmhis sentence on appeal by
consi dering evidence in a manner specifically prohibited by the
mlitary judge on the record of trial

In reviewing guilt, evidence excluded in a trial forum
cannot be considered on appeal to affirmguilt. The sane
l[imtation applies to the Court of Crimnal Appeals when that
court acts pursuant to the statutory mandate to “affirmonly .

the sentence or such part or anobunt of the sentence, as it

finds correct in |aw and fact The | egal review of the
sentence is limted to “the facts, testinony, and evidence
presented at trial.” Mson, 45 MJ. at 484. The Air Force Court
of Crimnal Appeals erred when it altered the evidentiary quality

of PEs 16-19, 21, 24, 26, 29, 30-32, and 34, then proceeded to

13
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review the Appellant’s sentence. As Appellant did not receive a
proper |egal review under Article 66(c) the remedy is a remand to

the Court of Crimnal Appeals for a proper review Cf. United

States v. MAllister, 55 MJ. 270, 277 (C. A A F. 2001).

Deci si on
The decision of the Air Force Court of Crimnal Appeals is
set aside. The case is returned to the Judge Advocate Ceneral of
the Air Force for remand to that court for further review

consistent with this opinion.

14
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CRAWFORD, Chi ef Judge (dissenting):

This case does not need to be remanded to the Court of
Crim nal Appeals, which admttedly for very wong reasons,
nonet hel ess rightly affirnmed Appellant’s sentence. \Whether
the court bel ow i nperm ssibly considered the disputed
Prosecution Exhibits (PEs) for their truth is academc
because the truth of those matters was never contested. As
a result, neither benefit nor harmcould cone at trial or
on appeal fromthe PEs being considered for their truth.

Backgr ound

At trial, Appellant pleaded guilty to numerous
specifications of failing to maintain sufficient funds to
pay checks he had witten. The specifications set forth
t he dates and anmounts of the checks, the check nunbers, the
nanmes of the payees, and the nanes of the banks on which
the checks were drawn. Before the mlitary judge accepted
Appel lant’s guilty pleas, he conducted a detail ed, factual
i nquiry of Appellant, during which Appellant adm tted that
everything in the specifications was true. See Rule for

Courts-Martial 910(e)[hereinafter RC.M]; United States v.

Care, 18 US.CMA 535 40 CMR 247 (1969).
In support of his guilty pleas, Appellant also entered

into a witten stipulation of fact. See RC M 705(c)(2),
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811. The stipulation was signed by Appellant, his defense
counsel, and the prosecutor, and it set forth the dates and
anounts of the bad checks, and the nanmes of the payees and
banks on which the checks were drawn. It also stated that
the checks “were returned for collection as unpaid’; the
checki ng accounts were “involuntarily closed”; and
Appel I ant “received notice” of the account cl osings.
Significantly, the stipulation, which itself was admtted
into evidence, contained the foll ow ng | anguage:

It is hereby stipulated and agreed by and between the

prosecution and the defense with the express consent

of the Accused that the [facts set forth herein] are

true and adm ssible in evidence for all purposes to
i ncl ude findings and sentencing[.]

(Enmphasi s added.)

Based on Appel lant’s adm ssions during the plea
inquiry, and in the stipulation of fact, the mlitary judge
accepted Appellant’s guilty pleas. He then noved on to the
sent enci ng phase of the court-martial, which included
admtting the twelve disputed PEs into evidence over the
defense’s hearsay objection. [In support of his ruling, the
mlitary judge concluded the PEs were not hearsay because
they were not offered for the truth of the natters asserted

therein. Rather, they were offered to show victiminpact
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and “to provide the full picture — all of the facts and
circunstances of this case.”

The twelve PEs — all of which were taken from
Appel | ant’ s possession — consisted of a handwitten letter
from one payee conpl ai ni ng about the bad check Appell ant
wr ot e; photocopi es of nunerous bad checks Appellant wote
that were stanped “Account C osed Not Paid”; and letters
from vari ous payees and col |l ecti on agencies notifying
Appel I ant his checks had bounced and requesting paynent.
These PEs were given to the nenbers of Appellant’s court-
martial for use in determ ning an appropriate sentence.
However, the nmenbers were instructed that they could “not
consi der the docunents as proof of the matters asserted

therein,” because the PEs were admitted only to show “the
conpl ete set of circunstances surroundi ng the comm ssion of
t he of fenses, the state-of-m nd of the accused at the tine
he commt[ted] the offenses, and the inpact of the offenses
on the victim?”

O course, the nenbers did not need to consider the
PEs for the truth of the matters asserted therein because
the truth of those matters was al ready spelled out in the

stipulation of fact, which they also received and used in

arriving at a sentence. Thus, although the instruction was
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technically correct because the PEs were properly admtted
as non-hearsay (see infra), it nmust have left the menbers
scratching their heads as they tried to reconcile the
instruction with the stipulation s pronouncenent that al
the identical facts it contained were true for purposes of
sent enci ng.

In any event, Appellant was sentenced, his court-
martial was adjourned, and he appealed to the Court of
Cri m nal Appeal s, where he again argued the PEs were
i nadm ssi bl e hearsay. That court agreed the PEs were
hear say, but found them nonet hel ess adm ssi bl e as
exceptions to the hearsay rule under MIlitary Rul es of
Evi dence 803(3) and 807 [hereinafter MR E.]. Fromthese
rulings, Appellant appealed to this Court, where he argues
the court below correctly held the exhibits were hearsay,
but incorrectly held they were adm ssi bl e exceptions to the
hearsay rule. He further argues that in so hol ding, that
court inproperly considered the PEs for the truth of the
matters asserted therein, to his prejudice.

Appel lant’s argunent is all snoke and no fire, and

should not result in a renmand.
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Di scussi on

Hearsay is an out-of-court statenment “offered in

evidence to prove the truth of the matter asserted.”

MR E. 801(c)(enphasis added). Wen such a statenent is
offered for that purpose, MR E. 802 generally renders it
i nadm ssi bl e because

[wW] hen an out-of-court statenent is offered for its
truth, it is only probative if the person who made the
statenent — the declarant — was telling the truth

But the truthful ness of an out-of-court decl arant
cannot be assessed by the ordinary nmethods with which
we determne the truth of testinonial evidence - oath,
cross-exam nation, and the factfinder’s scrutiny of
the witness' [s] deneanor. Therefore, hearsay is
presunptively unreliable.

4 Stephen A Saltzburg et al., Federal Rules of Evidence

Manual 8 801.02[1][a] (8th ed. 2002)(enphasi s added).
However, when an out-of-court statenent is not
offered for its truth, it is not hearsay and generally

is adm ssi bl e. United States v. Johnson, 297 F.3d 845,

863 (9th Cir. 2002); United States v. Mirphy, 193 F.3d 1

5 (1st Cr. 1999); United States v. MKneely, 69 F.3d 1067,

1074 (10th Cir. 1995). Moreover, an out-of-court statenent
is not hearsay if it “is offered against a party and is
a statenment of which the party has manifested the

party’s adoption or belief inits truth[.]” MRE
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801(d)(2)(B). The reason for these rules is obvious: in
bot h scenarios, the danger hearsay creates (“proof” of
guilt with unreliable evidence) does not exist.

Bot h of these rules applied at Appellant’s court-
martial, making the PEs non-hearsay. Wth Appellant’s
adm ssions during the plea inquiry, and in the stipul ation
of fact, he clearly manifested his belief in the truth of
the matters contained in the PEs. Furthernore, because the
uncontested truth of those matters was al ready proven and
before the nenbers in a stipulation of fact, the PEs were

not needed for that purpose. See United States v.

Hat chett, 918 F.2d 631, 638 n.8 (6th Cir. 1990). Their

pur pose, then, had to be sonething else, which the mlitary
judge correctly identified as conveying victiminpact and
“circunmstances directly relating to or resulting fronf

Appel lant’s offenses. R C M 1001(b)(4); United States v.

Vickers, 13 MJ. 403 (C MA 1982); see also United States

v. Gonzal es, 307 F.3d 906, 910 (9th G r. 2002)(sheets used

to keep track of drug sal es were non-hearsay since “not

offered for the specific informati on conveyed by the
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witings . . . but . . . for their significance as objects
cl osely associated with the drug trade”).EI

Thus, the mlitary judge properly admtted the PEs as
non- hearsay, and the Court of Crimnal Appeals erred in
hol di ng otherw se. That court based its holding on United

States v. Brandell, 35 MJ. 369 (C.MA 1992), but reliance

on Brandell was sorely msplaced. |In Brandell, this Court
did hold that photocopi es of bad checks and bank statenents
were hearsay. |d. at 371-72. However, the reason they
were hearsay is because Brandell was a contested case, and
t he docunents were offered to prove Brandell commtted the
bad check offenses wth which he was charged. [In other
wor ds, unlike the non-hearsay PEs in Appellant’s case, the
docunents in Brandell were offered for their truth, and
were not excluded fromthe definition of hearsay by MR E
801(d)(2)(B). As a result, Brandell is not applicable
here.

After erroneously concluding the PEs were hearsay, the
Court of Crimnal Appeals nonethel ess found them adm ssible
as exceptions to the hearsay rule. Specifically, the court

held the handwitten letter was adm ssi bl e as resi dual

" Because Appellant pleaded guilty and testified the matters in the PEs
were true, and because they were seized fromhis possession, they were
properly authenticated and admtted pursuant to Mlitary Rule of

Evi dence 901.
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hearsay under MR E. 807, and the other PEs were adm ssible
under MR E. 803(3) as evidence of Appellant’s state of

m nd. Appellant takes issue with these rulings, arguing
that MR E. 807 does not apply because its notice

requi renents were not conplied with, and that MR E. 803(3)
does not apply because the PEs are statenents nade by
others and, therefore, cannot be used to prove his state of
m nd.

Regardl ess of the nerit of these two positions, they
are irrelevant in Appellant’s case because the PEs were
properly admtted at trial as non-hearsay. That said, the
only question remaining i s whether we should remand this
case to the court below so it can performa “proper” review
of Appellant’s case by treating the PEs as non- hearsay
i nstead of hearsay. The answer to that should certainly be
no, because Appellant suffered no prejudi ce when the | ower
court treated the PEs as hearsay. See Art. 59(a), Uniform
Code of Mlitary Justice, 10 U.S.C. § 859(a) (2000).

Appel I ant argues that because hearsay is offered for
the truth of the matter asserted, and because the | ower
court concluded the PEs were hearsay, that court
i mperm ssibly considered themfor their truth, instead of

for their limted non-hearsay purpose of strengthening the
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Governnment’ s sentencing case. Yet once again, the
uncontested truth of those matters was al ready before that
court - not only in the stipulation of fact, but also in
t he charges and specifications and Appellant’s guilty plea.
Consequently, no matter how that court treated the PEs, the
result to Appellant was the sanme: a thorough review of all
the facts and circunstances surrounding his offenses, with
no unreliable or inadm ssible matter considered, and the
findings and sentence affirned.

For these reasons, we should not remand this case.
| nstead, we should affirmthe |ower court’s decision as to

result only. See Murphy, 193 F.3d at 7 (harm ess error

when matter contained in hearsay is also proved by other

evi dence) .
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