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JUDGE BAKER delivered the opinion of the Court.

Appel l ant was tried by nenbers at a general court-
martial in Wierzburg, Germany. Contrary to his pleas,
Appel I ant was convicted of attenpted rape, failing to obey
a no-contact order issued by his conpany conmander (five
specifications), forcible sodony, assault consummated by a
battery (three specifications), unlawful entry, and
"harassment" in violation of Articles 80, 92, 125, 128, and
134, Uniform Code of MIlitary Justice [hereinafter UCMI],
10 U.S.C. 88 880, 892, 925, 928, 934, respectively. The
adj udged and approved sentence provided for a bad conduct
di scharge, confinenment for three years, total forfeitures,
and reduction to the | owest enlisted grade.

The Arny Court of Crimnal Appeals dism ssed the words
“wongfully calling” fromthe Article 134 harassnent
specification as redundant, but otherwi se affirnmed the

findings and sentence. United States v. Saunders, 56 M J.

930 (A. . Crim App. 2002).
We granted review of the follow ng issue:
WHETHER THE ARMY COURT OF CRI M NAL APPEALS ERRED BY
UPHCOLDI NG THE CONVI CTlI ON FOR HARASSMVENT UNDER ARTI CLE
134, AS THE SPECI FI CATI ON FAI LS TO STATE AN OFFENSE
We hold that the Court of Crimnal Appeals did not

err and, therefore, we affirm
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BACKGROUND

Appel  ant was charged with harassnent for a course of
conduct over a six-nonth period. This conduct was itself
preceded by a consensual relationship with H As a result,
sone factual detail is necessary in order to consider and
eval uate the | egal issue raised.

In January 1998, Appellant nmet and began dating H, a
German national, while he was stationed in Germany. Three
mont hs | ater, she accepted his proposal of marriage.
However, no date was set for the weddi ng because Appel |l ant
was already married and needed to obtain a divorce fromhis
current wfe.

Htestified that over the next few nonths, Appell ant
becanme “possessive” of her and began calling her daily,
foll owing her, and always wanting to be with her. 1In
Septenber 1998, H told Appellant that she wanted to break
off the relationship and “just be friends.” Appellant
refused to accept this arrangenent and continued to visit
daily, always wanting to “hug and kiss [H” when he
visited. He also called H at all hours of the day and
ni ght, both at honme and at work. H testified that
Appel l ant was “terrorizing” her with his tel ephone calls
and that she “felt very uneasy.” At one point, Appellant

called Hat work fromthe tel ephone in her own apartnent.
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Appel lant admtted to H that he entered her apartnment
during this tinme period, using energency keys that were
kept hidden outside. Htestified that she had | ent
Appel I ant her own keys on different occasions when they
were dating and that he knew where she kept the energency
keys from havi ng seen her use them However she stated
that she had not given himpernmi ssion to use or copy the
energency keys. \Wen Appellant was | ater searched prior to
entering pretrial confinenent, keys to Hs apartnent and
bui | di ng were found under the insole of his shoe.

In January 1999, Appellant visited H and Htold him
that she didn’'t want to see hi manynore. |In response,
Appel I ant | ocked hinmself in her kitchen and attenpted to
cut his wists with a knife. H apparently persuaded himto
desi st and agreed to exercise with himoccasionally at the
gym According to her, Appellant “cal ned down” after that
but continued to call H“too nmany tinmes to be friends,”
including calling her repeatedly in the m ddle of the
night. On one occasion, when H did not answer his late
night calls, Appellant cane to her door at 3:00 a.m Hlet
himin, again told himthat she did not want to see him
and Appell ant again | ocked hinself in the kitchen,

t hreat eni ng suicide. Despite Appellant’s conduct and H's

January 1999 statenent that she did not want to see him
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anynore, Htestified on cross-exam nation that she had
consensual sex with Appellant in February.

In md March, Hwent to her parents’ hone in
Rei chenbach because, according to her, she “just couldn’t
take it any nore with all this psycho-terror, and [she]
just had to get away, and so [she] went hone to escape.”
Appel l ant then called her at her parents’ honme on a
weekend, saying that he was | ost nearby and needed
directions. He later canme to her parents’ house. Wile H
testified she had given Appellant her parents’ tel ephone
nunber, she had never told himhowto get to their hone.

On March 21, Appellant left a note on Hs door saying
that he was going to conmt suicide by taking pills. This
convinced Hto file a report with the Anmerican mlitary
police detailing Appellant’s prior conduct toward her. She
|ater testified that she had previously attenpted to get
help fromthe German police based on Appellant’s prior

acts, but had been told that they could not help her “at

that point.” Wen Hreturned honme fromfiling her report,
Appel lant was in a car at her apartnent with three enpty
pill bottles. Htestified about the encounter as foll ows:
[ told him that | nade a police report, and he
begged ne to drop the charges. And he prom sed ne
that he woul d never bother nme again, if that’s what |

really wanted. | said, “Yes.” . . . And he prom sed
me he would, and so |I called-I called again, and I
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asked themto drop the charges, but they told ne it
was already too | ate.

Sergeant (SGI) G | man, the Conpany NCO contacted by H
i nformed Appel |l ant’ s Conpany Conmmander, Captain (CPT)
Powers, about her statenment. CPT Powers then spoke with
the battalion commander about Appellant’s apparent suicidal
gesture and Appel |l ant was subsequently admtted to
Landstuhl hospital for a week. Appellant also called H
fromthe hospital.

Followi ng his release fromthe hospital on March 29,
Appel lant returned to his unit and was put on conval escent
| eave for 72 hours based on the recommendation of the
hospital psychiatrist. Appellant visited H again on March
29, claimng to want to return a badm nton racket that she
had given him Not wanting Appellant in her apartnent, H
went to neet himat the gate. However, Appellant followed
her back to her door and entered the apartnent. Appell ant
stayed briefly, telling Hthat he did not want to kil
hi nsel f. Afterwards, H nmade repeated calls to SGI' G | man
asking himto tell Appellant to | eave her al one.

A witten no-contact order was issued to Appellant on
March 31 by CPT Powers. The order stated that Appellant
shoul d have no physical or witten comunication with H and

that he should not tel ephone her apartnment, workpl ace,
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friends, or parents. CPT Powers discussed the order with
Appel | ant.

During the first weeks of April, despite the no-
contact order, Appellant continued to contact H, |eaving
her notes and calling repeatedly. Around April 8,

Appel lant left a nmessage on H s answering machi ne aski ng
her to return a dianond ring that he had given her. H went
to her parents’ honme that weekend and returned on April 11
to find that her car had been scratched and that a di anond
ring Appellant had given her was m ssing from her
apartnent, along with copies of her reports to the mlitary
police and SGI' G|l man’s tel ephone nunber. H went to
conplain to SGI' G | man personal ly, and when she returned,
Appel I ant call ed again and then came to her apartnent.

This time, Hdid not et himin the apartnent. H s brother
was wth her at the tinme and she asked himto tel

Appel l ant to | eave.

Appel I ant continued to come by H s apartnent al nost
every day between April 11 - 23. On April 23, Hreturned
home to find two tel ephone nessages from Appellant. He
then came by the apartnment asking her to let himin, but H
refused and spoke to himthrough the door. Appellant told
her that he would use his own key if she refused to let him

in and showed her a key. Appellant demanded that she
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return letters that he had witten as well as gifts he had
given her. Htestified that she put the itens in a bag and
dropped them of f her bal cony to Appellant, and then refused
to speak with himfurther.

About an hour later, Hs electricity went out. Wen
she went downstairs to check her fuse box, she found
Appel I ant hi di ng behind a door near her fuse box in the
basenent. He put his hands around her neck, but did not
squeeze. Wen H began to cry and told Appellant to go
away, he grabbed her wist and pulled her up the stairs and
forced her keys out of her hand. Appellant then told H he
was hungry and asked for sonme food. H gave him sone chips
and dip, the first thing that she could find. Appellant
asked Hif they should wash the dishes and H conpli ed,
hoping to find an excuse to | eave the roomand call for
help. He then pulled Hinto her bedroom renoved her
clothes, attenpted to tie her to the bed with a towel, and
sexual |y assaulted her. Afterwards, he dressed H, dragged
her to the kitchen, and told her that she would “have to
watch himdie now”™ Wen Appellant went to the drawer for
a knife, H escaped out onto her balcony and ran to a

nei ghbor’ s house and called the police.
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In response to this pattern of behavior, the

» ]

Gover nment charged Appellant with “harassnment under cl ause

Bl

2 of Article 134, using the Ceorgia statute= on “stal ki ng”

as a basis for the elenents of the specification. The
specification at issue read as foll ows:

In that SPC Dani el Saunders, U. S. Arny, did at or
near Wierzburg, Germany, on divers occasi ons between
on or about 1 Cctober 1998 and 23 April 1999,

knowi ngly and willfully harass Ms. [H, by follow ng
her w thout consent, waiting for her at honme, show ng
up at her hone uninvited at all hours of the day and
night, attenpting to gain access to her hone,
breaking into her hone, calling her at work from her
home phone, wongfully calling her incessantly on the

! “Harassment” as charged here is distinct from*“sexual harassnent,”
which is often charged as nmaltreatnent under Article 93, Uniform Code
of Mlitary Justice [hereinafter UCMI], 10 U S.C. § 893 (2000).
“Harassnment” as charged in this case is also comonly referred to as
“stalking” in federal and state statutes. For consistency with the
record of trial, “harassment” is used here.

2 The Georgia stalking lawin force at the time, Ga. Code Ann. § 16-5-90
(1997), stated:

(a) A person conmits the offense of stal king when he or she foll ows,

pl aces under surveillance, or contacts another person at or about a

pl ace or places w thout the consent of the other person for the purpose
of harassing and intimdating the other person. For the purpose of this
article, the term"place or places" shall include any public or private
property occupied by the victimother than the residence of the
defendant. For the purposes of this article, the term "harassi ng and

i nti mdating" neans a knowi ng and wi |l ful course of conduct directed at
a specific person which causes enotional distress by placing such
person in reasonable fear of death or bodily harmto hinself or herself
or to a menber of his or her immediate fanmly, and which serves no
legitimate purpose. This Code section shall not be construed to require
that an overt threat of death or bodily injury has been nade.

(b) Except as provided in subsection (c) of this Code section, a person
who conmits the offense of stalking is guilty of a m sdeneanor.

(c) Upon the second conviction, and all subsequent convictions, for
stal king, the defendant shall be guilty of a felony and shall be

puni shed by inprisonnment for not |ess than one year nor nore than five
years.

(Enphasi s added.)
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phone at all hours of the day at both hone and work,
wongfully refusing to | eave her house when asked,

| ocking hinmself in roons of her hone, repeatedly
threatening to kill hinmself, wongfully visiting her
pl ace of enploynment, wongfully calling, visiting and
attenpting to gain access to her parent's hone in
Lichtenfels, Germany, and wllfully damagi ng her car,
t hereby causing the said Ms. [H substanti al
enotional distress and reasonable fear of bodily

i njury, such conduct being of a nature to bring

di scredit upon the arned forces.

At trial, Appellant made a notion to dismss the
harassnent specification under Article 134 for failure to
state an offense. The mlitary judge denied this notion
and found as foll ows:

My ruling is that it states an offense; there
are a nunber of acts in there that it alleges the
accused did. Certainly, those acts could be
consi dered wongful and could be a violation of
Article 134. This is exactly what 134 was desi gned
for - to cover those situations where you don’'t have
a violation of another enunerated article; and it’s
up to the nmenbers to decide whether it’s a violation
of 134 and whether it’s either service discrediting
or prejudicial to good order and discipline.

At the close of the evidence the mlitary judge

instructed the nenbers on the harassnent charge using the
| anguage of the specification. The mlitary judge defined
the ternms “service discrediting conduct” and “harassed” for
t he nmenbers as foll ows:

Service discrediting conduct is conduct which tends

to harmthe reputation of the service or lower it in

public esteem The term ' harassed” nmeans a know ng

and wi Il ful course of conduct directed at a specific
person whi ch woul d cause substantial enotional

10
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distress in a reasonabl e person or which placed that
person in reasonable fear of bodily injury.

The nenbers found Appellant guilty by exceptions and
substitutions as foll ows:

In that SPC Dani el Saunders, U. S. Arny, did at or
near Wierzburg, Germany, on divers occasi ons between
on or about 1 Cctober 1998 [21 March 1999] and 23
April 1999, knowingly and willfully harass Ms. [H],
by followi ng her without consent, waiting for her at
home, showi ng up at her honme uninvited at all hours
of the day and night, attenpting to gain access to
her home, breaking into her hone, calling her at work
from her home phone, wongfully calling her
incessantly on the phone at all hours of the day at
bot h hone and work, wongfully refusing to | eave her
house when asked, |ocking hinself in roons of her
honme, repeatedly threatening to kill hinself,
wongfully visiting her place of enpl oynent,
wongfully calling, visiting and attenpting to gain
access to her parent's hone in Lichtenfels, Gernmany,
and wi I | fully damagi ng her car, thereby causing the
said Ms. [H substantial enotional distress and
reasonabl e fear of bodily injury, such conduct being
of a nature to bring discredit upon the armed forces.

Saunders, 56 MJ. at 933.

The nenbers found Appellant not guilty of the
underl i ned | anguage above and substituted “21 March 1999,”
the date when Hfirst filed a report with the mlitary
police, for the start of the offense. Id. at n.2.8 o
appeal , Appellant renews his argunent that *“harassnment” as
charged in his case does not constitute an offense under

Article 134.

3 The Arny Court of Criminal Appeals disnissed the words “wongfully
calling” fromthe specification as redundant. United States v.
Saunders, 56 MJ. 930, 933 n.2 (AL CG. Crim App. 2002).

11
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DI SCUSSI ON

Article 134, UCMI, the “Ceneral Article,” crimnalizes
service-discrediting conduct by mlitary service rrerrbers.EI
Certain specified offenses are included under this Article.

See Manual for Courts-Martial, United States (2002 ed.)

[ hereinafter MCM Part 1V, paras. 61-113. However, “if

conduct by an accused does not fall under any of the |isted

offenses . . . a specification not listed in this Mnual
may be used to allege the offense.” Id. at Part |V, para.
60.c.(6)(c). In this case, the defense was apprised that

t he governnent was using a specification nodeled on the
Ceorgia State stal king statute.EI The present question is
whet her Appel |l ant had “fair notice” such conduct was

subject to crimnal sanction, and if so, whether harassing

4 The Manual for Courts-Martial, United States (2002 ed.) [hereinafter
MCM Part 1V, para. 60.b.(1)-(2), lists two requirenents under Article
134 if the conduct addressed is “of a nature to bring discredit upon
the arned forces”:

1. That the accused did or failed to do certain acts; and

2. That, under the circunmstances, the accused’ s conduct was .

of a nature to bring discredit upon the armed forces.

5> However, in doing so, the Governnent did not adopt all the elenments of
the Georgia statute verbatim Unlike the Georgia statute, Appellant’s
specification does not allege that Appellant’s conduct was undertaken
“for the purpose of harassing and intimdating the other person” as
suggested by section (a) of the Georgia statute. The MCM does not
necessarily require parallel pleading between Article 134 and a nodel
state statute. MCM Part |V, para. 60.c.(6)(c) does not require that
the Governnent nodel its unlisted specifications under Article 134 on
one or nore particular state statutes where the offense is charged
under clause 1 or 2, rather than as an assinilated of fense under cl ause
3; however, as discussed bel ow due process does require “fair notice”
that conduct is crim nal

12
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conduct as charged here, states an offense under Article
134.

Whether the mlitary judge correctly understood and
applied the proper legal principle in denying the notion to

dismss is a question we review de novo. United States v.

Hughes, 48 MJ. 214, 216 (C. A A F. 1998).

Fair Notice

A Notice of Crim nal Sanction

Appel lant clainms that he |lacked fair notice that his
conduct was puni shabl e under Article 134 because
"harassnment” is not an offense specified in the Manual for
Courts-Martial. He also argues that his dependent
personal ity di sorder prevented himfromknow ng that his
conduct was unl awf ul .

It is well settled that conduct that is not
specifically listed in the MCM may be prosecuted under

Article 134. United States v. Vaughan, 58 MJ. 29, 31

(C.A A F. 2003)(prosecution of child neglect is cognizable
under Article 134); see MCM Part |V, para.
60.c.(6)(c)(permtting the use of specifications not |isted
in the MCMto allege offenses not listed in paras. 61-113

as offenses under clause 1 or 2 of Article 134).EI However,

S United States v. Bivins, 49 MJ. 328, 330-31 (C. A A F. 1998)
(permtting bigamy prosecution even when el enents of specified Article
134 bigany not net); United States v. Sullivan, 42 MJ. 360, 366

13
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due process requires that a person have fair notice that an
act is crimnal before being prosecuted for it. Vaughan,
58 MJ. at 31.

I n Vaughan, this Court identified fromlongstandi ng case
| aw several potential sources of “fair notice” including:
federal law, state law, mlitary case law, mlitary custom
and usage, and mlitary regulations. 1d. at 31-32; see

Parker v. Levy, 417 U. S. 733, 755 (1974).IZI Unli ke the

ci rcunst ances addressed in Vaughan or United States v.

Davis, 26 MJ. 445 (C.M A 1988)(prosecuting “cross-
dressing” under Article 134), in Appellant’s case there is
a federal crimnal statute relevant to Appellant’s offense
al t hough not applicabl e because his conduct occurred in
Germany. Title 18 U.S.C. 8§ 2261A (1997), the interstate
stal ki ng statute, provides:

Whoever travels across a State line or within the

special maritine and territorial jurisdiction of the
United States with the intent to injure or harass

(C.A AF. 1995 (noting that “[i]n our view, any reasonable officer
woul d know t hat asking strangers of the opposite sex intimte questions
about their sexual activities, using a false name and a bogus
publ i shing conpany as a cover, is service-discrediting conduct under
Article 134.7); United States v. Choate, 32 MJ. 423, 425 (C.MA

1991) (noting that when an offense is charged under “the service-

di sorder or -discredit clause of Article 134[,] . . . the specific
elements of the crime . . . as a matter of civilian or mlitary |law are
not particularly relevant.”); United States v. Davis, 26 MJ. 445, 447
(CMA 1988).

" Al'though United States v. Vaughan, 58 MJ. 29 (C. A A F. 2003), focused
on state law, mlitary case law, and military custom and usage as
sources of notice, we expressly did not need to reach a concl usion as
to whether one or nore of these sources mght on its own have provided
fair notice in the context presented. 1d. at 31

14
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anot her person, and in the course of, or as a result
of , such travel places that person in reasonabl e fear
of the death of, or serious bodily injury (as defined
in section 1365(g)(3) of this title) to, that person
or a nenber of that person's imediate famly (as
defined in section 115 of this title) shall be

puni shed as provided in section 2261 of this title

(Enmphasi s added.)

Wiile 18 U . S.C. 8§ 2261A could apply to a broad range
of conduct, the | anguage of the statute has been upheld
agai nst a challenge for overbreadth and vagueness. United

States v. Young, No. 98-4742, 1999 U. S. App. LEXI S 32721,

at *13 (4th Cr. Dec. 16, 1999), cert. denied, Young V.

United States, 529 U.S. 1081 (2000)(noting that a person

nmust induce “reasonable” fear in order to be guilty under
this | aw).

In addition to the federal statute, all fifty states
and the District of Colunbia have enacted crimnal |aws

El

addr essi ng stal king or harassi ng conduct. Further, several

8 All of these laws were in effect at the tinme of Appellant’s conduct.
Ala. Code § 13A-6-90 (Mchie, LEXIS through 2003 Sess.); Alaska Stat. §
11.41.270 (Mchie, LEXIS through 2002 Sess.); Ariz. Rev. Stat. § 13-
2923 (LEXI'S through 2002 Sess.); Ark. Code Ann. 8§ 5-71-208 (M chie,
LEXI S through 2002 Sess.); Cal. Penal Code § 646.9 (Deering, LEXI S

t hrough 2002 Sess.); Colo. Rev. Stat. § 18-9-111 (LEXIS through 2002
Sess.); Conn. Gen. Stat. § 53a-181d (LEXI S through Jan. 6 Spec. Sess.);
Del. Code Ann. tit. 11, § 1312A (LEXI' S through 2002 Sess.); D.C. Code
Ann. 8§ 22-404 (LEXIS through Mar. 14, 2003); Fla. Stat. ch. 784.048
(LEXI'S through 2002 Sess.); Ga. Code Ann. § 16-5-90 (LEXI'S through 2002
Reg. Sess.); Haw. Rev. Stat. Ann. § 711-1106.5 (M chie, LEX S through
2002 Reg. Sess.); ldaho Code § 18-7905 (M chie, LEXIS through 2003
Sess.); 720 11l. Conmp. Stat. 5/12-7.3 (LEXI S through Mar. 26, 2003);
Ind. Code Ann. § 35-45-10-1,2,5 (Mchie, LEXIS through 2002 Spec.
Sess.); lowa Code § 708.11 (LEXI S through 2003 ed.); Kan. Stat. Ann. 8§
21-3438 (LEXI S t hrough 2002 Supp.); Ky. Rev. Stat. Ann. § 508. 130,

. 140, .150 (Mchie, LEXIS through 2002 Reg. Sess.); La. Rev. Stat.

15
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state statutes have been applied by mlitary authorities to
address harassnent, denonstrating that mlitary authorities
have | ooked to state statutes to address harassnent in the
absence of a specified Article 134 offense. This Court
affirmed a conviction under North Carolina s anti-stalking
| aw t hat was charged under Article 134 by neans of the
Assimlative Crimes Act (ACA), 18 U.S.C. § 13 (2000).

United States v. Sweeney, 48 MJ. 117 (C A A F. 1998),

14: 40.2 (West, LEXIS through 2002 Sess.); 17 Me. Rev. Stat. Ann. tit.
17-A, 8§ 210-A (West, LEXIS through Feb. 19, 2003); M. Code Ann.,
Crimnal Law 8§ 3-802 (LEXIS through 2002 Sess.); Mass. Gen. Laws ch.
265, 8 43 (LEXIS through June 12, 2003); Mch. Conp. Laws § 750.411h
(LEXI'S through Apr. 4, 2003); Mnn. Stat. § 609.749 (LEXIS through 2002
Legis.); Mss. Code Ann. 8§ 97-3-107 (LEXIS through 2002 Reg. & 3d
Extraordinary Sess.); M. Rev. Stat. § 565.225 (LEXIS through 2002
Legis.); Mont. Code Ann. 8§ 45-5-220 (LEXI S through 2002 Spec. Sess.);
Neb. Rev. Stat. Ann. § 28-311.02-.03 (Mchie, LEXI S through 2002 3d
Spec. Sess.); Nev. Rev. Stat. Ann. § 200.571-.575 (LEXIS through 71st
Reg. (2001) & 18th Spec. (2002) Sess.); N.H Rev. Stat. Ann. 8§ 633:3-a
(LEXI' S through 2002 Sess.); N.J. Stat. Ann. § 2C. 12-10 (West, LEXIS
through May 8, 2003); NM Stat. Ann. § 30-3A-3 (Mchie, LEXIS through
Nov. 5, 2002); N.Y. Penal § 120.14-.15 (Consol., LEXI'S through My 20,
2003); N.C. Gen. Stat. 8§ 14-277.3 (LEXIS through 2002 Sess.); N. D
Cent. Code § 12.1-17-07.1 (LEXIS through 2001 Gen. & Spec. Sess.); Ohio
Rev. Code Ann. 8 2903.211 (Anderson, LEXI S through Feb. 15, 2003);
Okla. Stat. tit. 21, § 1173 (LEXI S through 2003 Supp.); O. Rev. Stat.
8§ 163.732 (LEXIS through 2001 Reg. Sess.); 18 Pa. Cons. Stat. § 2709
(LEXI'S through Act 237 of 2002 Legis. Sess.); R 1. Gen. Laws § 11-59-1,
-2 (LEXIS through Jan. 2002 Sess.); S.C. Code Ann. 8§ 16-3-1700, -1710
(Law. Co-op., LEXIS through 2002 Supp.); S.D. Codified Laws § 22-19A-1,
-5 (Mchie, LEXIS through 2003 Sess.); Tenn. Code Ann. § 39-17-315
(LEXI S through 2002 Sess.); Tex. Penal Code Ann. § 42.07 (Vernon, LEX S
t hrough 2001 Legis.); Utah Code Ann. 8 76-5-106.5 (LEXI S through 2002
6th Spec. Sess.); Vt. Stat. Ann. tit. 13, § 1061-1062 (LEX S through
2003); Va. Code Ann. § 18.2-60.3 (Mchie, LEXIS through 2003 Reg.
Sess.); Wash. Rev. Code Ann. § 9A.46.110 (LEXIS through Nov. 2002); W
Va. Code § 61-2-9a (LEXI S through 2003 Reg. & 1st Extraordinary Sess.);
Ws. Stat. 8§ 940.32 (LEXIS through 2001-02 Legis.); Wo. Stat. Ann. 8§
6-2-506 (Mchie, LEXI S through 2003 Reg. Sess.). See Major Joanne P.T.
El dridge, Stalking and the Mlitary: A Proposal to Add an Anti-Stal ki ng
Provision to Article 134, Uniform Code of Mlitary Justice, 165 MI. L.
Rev. 116 (2000); Marjorie A. Caner, Annotation, Validity, Construction,
and Application of Stalking Statutes, 29 A L.R 5th 487, 87 (1995 &
Supp. 2002).

16
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aff'g United States v. Sweeney, ACM No. 32026, 1997 CCA

LEXIS 37 (AF. C&G. Cim App. Jan. 17, 1997). \Wile the

ACA woul d not apply here because Appellant’s actions took

pl ace in Germany, approval by this Court of an assim|lated

stal ki ng of fense provides notice that such conduct is

puni shabl e under the UCMI, at |east when the ACA appli es.
The Air Force Court of Crimnal Appeals has al so

addr essed har assnent. Id.; United States v. Rowe, ACM No.

32852, 1999 CCA LEXIS 125 (AF. O. Crim App. Apr. 7,

1999), pet. denied, 52 MJ. 417 (C A A F. 1999)(affirm ng

Article 134 harassnment specification); United States v.

Diaz, 39 MJ. 1114 (A F.C.MR 1994)(setting aside offense
because judge failed to instruct on the definition of
harassnment). In addition, the Air Force Court of Crim nal
Appeal s affirnmed a “harassnent” charge with el enents based
on the sane Ceorgia statute. Rowe, ACM No. 32852, 1999 CCA
LEXIS 125 at *7.

In summary, while the ternms vary sonewhat from statute
to statute, federal and state statutes crimnalize the act
of know ngly pursuing a course of conduct that would
produce enotional distress in a reasonable person or create
a reasonable fear of death or injury to that person or an

i medi ate fam |y nmenber when that course of conduct in fact
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creates enotional distress and reasonable fear in the
targeted person. See 18 U.S.C. § 2261A;,  MJ. (15 n.8).

In addressing this issue, we are al so cogni zant t hat
the federal stalking statute and roughly half of state
statutes charge harassnent as a specific intent offense
requiring an intent to harass.EI A bare majority of statutes
require a knowing and willful course of conduct that has
the result of placing a person in reasonable fear or
enotional distress without requiring proof of a specific
intent to produce that result. Therefore, we mnmust also
consider, in light of this statutory |andscape, whether
Appellant’s “fair notice” of sanction was underm ned by the
mens rea variance in state statutes.

I n Parker, and subsequent mlitary case |law, courts
have addressed Article 134 in light of the due process
cl ause, concluding that fair notice that one’s conduct is
subject to crimnal sanction requires sonething nore than
the notice provided by the service discrediting words of
element 2 of Article 134. However, in doing so, the Court

did not require notice of specific elenments set down in

° There is sone division anong states as to whether a “specific intent
to harass is required as an additional elenment of the crine, above and
beyond the nental state that acconpanies the act. See 1 Wayne R
LaFave & Austin W Scott Jr., Substantive Crimnal Law § 3.5 (1986 &
Supp. 2003). Twenty-six of the state statutes in force at the tinme
woul d permit a conviction without a clear showi ng that the defendant

i ntended to harass the victim The charge used here stated that

Appel l ant “knowingly and willfully harass[ed H .”

18
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witing before the offense is commtted, only “fair notice”
t hat conduct was crimnal. 417 U S. at 752, 755-56. This
is evident in the Court’s acceptance that such notice could
arise frommlitary custom and usage, which is clearly not
defined by elenents or with nens rea specificity. [d. at
754. Moreover, in Parker the Court recognized and accepted
that those undertaking service to their country in the
mlitary m ght appropriately be subjected to a higher
standard of behavior than provided for in civilian society
and that the constitutional measure of review, as in
Parker’s case, might vary between the two with respect to
the application of Article 134 to the mlitary. |[|d. at
756-57. Thus, the Court stated that *“even though sizable
areas of uncertainty as to the coverage of the [general]
articles may remain after their official interpretation by
authoritative mlitary sources, further content may be
supplied even in these areas by | ess formalized custom and
usage.” Id. at 754. In short, under Parker, a mlitary
accused is entitled to “fair notice” of the crimnality of
conduct charged as service discrediting under Article 134,
whi ch does not necessarily require published notice of the
preci se wording of the elenments. Such a view is consistent
with Article 134’ s purpose of capturing service

di screditing conduct that m ght not have been foreseen by
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the drafters of the UCMI or those charged with its
subsequent i nplenmentation in changing and conplex mlitary
circunmstances. See id. at 745-46 (tracing the history and
| anguage of Article 134).

Thus, the question presented here is not whether there
is a difference between state statutes, but whether the
state statutes would have placed a reasonabl e sol dier on
fair notice that harassnent, as charged in this case, was
service discrediting conduct under Article 134. W believe
the statutory | andscape does just that. Al fifty states
and Title 18 punish harassnent as either a specific or
general intent offense. A “specific intent” to harass
therefore is not universally required, nor is it a
“majority” rule. The core concept of crimnality described
in all these statutes — a knowing and willful course of
intimdation or harassnent that places a reasonabl e person
in fear of death or bodily harmor that causes enotional
distress -- is patently conduct that would be service-

di screditing under Article 134. A reasonable soldier would

under stand as nuch. See Sullivan, 42 MJ. at 366. I n

light of this body of law as well as the mlitary case | aw
cited above we conclude that Appellant was on “fair notice”
that he risked prosecution under Article 134 if he

knowi ngly engaged in a course of conduct that placed

20



United States v. Saunders, No. 02-0784/ AR

anot her person in reasonable fear of injury or enotional

di stress. See Vaughan, 58 MJ. at 32.

B. Notice of Specification Elenents

In addition to notice that an act is a crinme, a person
must al so have “fair notice as to the standard applicable
to the forbidden conduct” agai nst which they nust defend.
Id. at 31 (citing Parker, 417 U S. at 755). Thus, an
Article 134 specification nust contain words of crimnality
and provide the accused wth notice of the elenents of the
crime alleged. 1d. at 35. The specification required the
menbers to determ ne that Appellant carried out “a know ng
and wil | ful course of conduct directed at a specific person
[ H which would cause substantial enotional distress in a
reasonabl e person or which placed that person in reasonable
fear of bodily injury.” This specification adequately
provides notice as to the dates and tines of the acts
charged and the requisite nental state. See id. at 35 n.4.

The requirenents of enotional distress in a reasonable

person and placing a person in reasonable fear are conmon

| egal standards. See id. at 35 (upholding definition of
cul pabl e negligence by conduct that was “reasonabl e under
the circunstances”); Marjorie A Caner, Annotation,

Validity, Construction, and Application of Stalking

Statutes, 29 A L.R 5th 487, 811 (1995 & Supp. 2002)(citing
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cases uphol ding statutes that prohibit conduct based on an
obj ective standard, such as conduct that causes
“reasonabl e” fear or enotional distress in a “reasonable”
person).

We conclude that for mlitary practice, harassnent is
appropriately charged as a general intent offense, when
charged under clause 2 of Article 134. This is consistent
with the prior application of Article 134 and it is
consistent wth the purpose behind stal ki ng and harassnent
statutes — to protect persons fromreasonabl e fear
generated by the unwanted advances and contacts of others,
W t hout consideration of the abstract notives, sone pure,
some not, that m ght have notivated the prohibited conduct.
| nadvertent or de mnims, but willful, contact would not
constitute an of fense under Article 134. For, as the
mlitary judge correctly instructed, harassnment under
Article 134 requires “a knowi ng and willful course of

conduct directed at a specific person, which would cause

substantial enotional distress in a reasonabl e person or
whi ch placed that person in reasonable fear of bodily
injury."” (Enphasis added.)

As the mlitary judge also stated, the decision as to
whet her a given set of acts rises to the |evel of

harassnment is left to the fact finder. See Vaughan, 58
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MJ. at 35-36. In addition to adequately informng the
accused of the elements of the offense, the specification
nmust al so set out conduct that a fact finder could
determ ne was service discrediting in the context

presented. 1d. (affirmng a conviction of child neglect
for leaving infant unattended in a crib for six hours);
Davis, 26 MJ. at 449 (finding that “cross-dressing” stated
an of fense under particular facts and circunstances);

United States v. Sadinsky, 14 C MA 563, 565, 34 C MR

343, 345 (1964)(noting that Article 134 is “not such a
catchall as to make every irregul ar, m schievous, or

i nproper act a court-martial offense.”). Wile the
“addition of words of crimnality . . . cannot nake
crimnal acts which obviously are not, here that allegation
serves to denonstrate the proscribed character of accused s
act.” Sadinsky, 14 CMA at 565, 34 CMR at 345.

In this case, a reasonable fact finder could find that
Appel I ant’ s conduct constituted “harassnent.” Appell ant
repeatedly called and visited H and entered her apartnent
agai nst her wishes, all after receiving a no-contact order.
Hi s tel ephone calls and visits continued over several weeks
and included suicide threats, unlawful entry, and angry
demands for the return of gifts, all despite protestations

by H that she did not want such conduct to continue. A
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reasonable jury could find that Appellant’s actions taken
t oget her constituted a “course of conduct” that harassed H
by placing her in reasonable fear of harm and enoti onal
distress in the context of these facts.id

Personal ity D sorder

The first elenment of the offense was that
“[ Al ppel l ant knowingly and willfully harassed H.”
Saunders, 56 MJ. at 933. The judge defined “harassed”
for the nenbers as "a know ng and wi |l ful course of
conduct directed at a specific person which would cause
substantial enotional distress in a reasonabl e person or
whi ch placed that person in reasonable fear of bodily
injury." 1d.

At trial, Appellant made the argunent that his
mental condition prevented himfromacting “wllfully”
and the mlitary judge advi sed the nenbers that “an
accused because of sone underlying nmental condition, may
be nentally incapable of acting willfully.” (Appellant

did not argue that he was not crimnally responsi bl e by

0 Al but seven states require repeated acts or a “course of conduct”
as an el enent of harassment. Col orado, CGeorgia [under its current
statute], Hawaii, |ndiana, M nnesota, New Hanpshire, and Texas permt
prosecution based on a single incident. As Appellant was charged wth
repeated acts, this distinction would not Iimt his prosecution under
state law. As noted in Vaughan, an inportant distinction exists

bet ween notice that conduct is crinminally punishable and a commopn sense
understanding that it is bad judgnent. 58 MJ. at 33 n.3. However,
the potential for close cases on the margi n does not preclude
prosecution on grounds of notice as to what the |aw prohibits.
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reason of insanity.) Nonetheless, the nenbers found
Appel lant guilty by exceptions and substitutions for
sonme acts, but found the requisite nental state.

On appeal , Appell ant now argues that his dependent
personal ity disorder prevented himfromfairly know ng that
hi s conduct was wongful. Appellant correctly notes that a

law is “void for vagueness” if “one could not reasonably

understand that his contenpl ated conduct is proscribed.”

See Vaughan, 58 MJ. at 31 (citing Parker, 417 U. S. at 757)

(emphasi s added). However, Appellant further argues that
whet her he had notice of the crimnality in his case nust
be determined in light of his “delusional disorder and
dependent personality disorder,” which caused himto
believe that H was his one true |ove, thereby preventing
hi m from under standi ng that his course of conduct could be
crimnal.

However, Appellant’s subjective belief is

irrelevant to the issue of notice. It is settled |aw
that notice is determ ned through application of an
objective test as to whether a person could “‘reasonably
understand that his contenpl ated conduct is

proscri bed. Id. (quoting Parker, 417 U S. at 757).
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Servi ce Discrediting Conduct

Finally, Appellant argues that his conduct was not
service discrediting. Hi s acts, he contends, were not
prohi bited by German |aw. Furthernore, he argues that they
were not the acts of “noral turpitude” contenplated by
Article 134, as found in cases involving obscene phone

calls and sexually explicit letters. See Sullivan, 42 MJ.

at 363 (chargi ng obscene phone calls in the guise of a

survey); United States v. Hartwig, 39 MJ. 125 (C MA

1994) (charging the witing of sexually suggestive letters
under Article 133, UCMJ, 10 U.S.C. § 933 (2000)). His
attentions were directed to his fornmer fiancée, as part of
a failed relationship, and not indecent acts directed at a
stranger or public figure.

Appel I ant, however, is arguing facts rather than |aw.
The test of service discredit is whether Appellant’s acts
had a “tendency to bring the service into disrepute[.]”
MCM Part 1V, para. 60.c.(3). “'Discredit’ means to injure
the reputation of [sic]. This clause . . . nakes
puni shabl e conduct which has a tendency to bring the
service into disrepute or which tends to lower it in the
public esteem” 1d. W hold that a reasonable fact finder

could find beyond a reasonabl e doubt that Appellant’s
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course of conduct, recounted in detail above, was service
di screditing.
Deci si on
The decision of the United States Arnmy Court of

Crimnal Appeals is affirned.
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