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Judge G ERKE delivered the judgnment of the Court.

A mlitary judge sitting as a general court-marti al
convi cted Appel lant, pursuant to his pleas, of conspiracy to
wrongfully inmport marijuana, and wongfully inporting marijuana,
in violation of Articles 81 and 112a, Uniform Code of Mlitary
Justice [hereinafter UCMJ], 10 U S.C. 8§ 881, 912a (2002),
respectively. A panel of officers sentenced Appellant to a
di shonor abl e di scharge, confinenment for 11 years, forfeiture of
all pay and al |l owances, and reduction to the | owest enlisted
grade. In accordance with a pretrial agreenent, the convening
authority suspended all confinement in excess of 78 nonths but
ot herwi se approved the sentence. The Court of Crimnal Appeals
affirmed the findings and sentence in an unpublished opi nion.
This Court granted review of the foll ow ng issues:

I

VWHETHER TRI AL COUNSEL COWM TTED PLAI N ERROR WHEN HE REFERRED

TO AMERI CA' S “WAR ON DRUGS' AND CALLED APPELLANT A “TRAI TOR’

DURI NG HI S PRESENTENCI NG ARGUMENT BEFORE MEMBERS

I

VWHETHER APPELLANT' S SENTENCE TO ELEVEN YEARS CONFI NEMENT

AND A DI SHONORABLE DI SCHARGE | S H GHLY DI SPARATE COVPARED TO

H S ALLEGED CO- CONSPI RATOR' S SENTENCE OF FOUR YEARS

CONFI NEMENT AND A BAD- CONDUCT DI SCHARGE

For the reasons set out below, we affirm

| . Factual Background

At the tinme of the of fenses, Appellant was stationed at
Marine Corps Air Station Mramar, California. |In early February
2000, Appellant’s cousin introduced himto a civilian naned Bet o.

Beto of fered Appellant $1,500 to go to Mexico and bring back a
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pi ckup truck | oaded with marijuana. Appellant agreed, seeing an
opportunity to earn sonme noney for his parents and sister.

On February 11, 2000, Beto notified Appellant that the
truckl oad of marijuana was ready. Beto told Appellant that it
woul d be better if Appellant had soneone with himon the trip
fromMexico to the United States. Appellant asked Lance Corporal
(LCpl) Martinezgarcia to acconpany him According to Appellant,
LCpl Martinezgarcia did not know the purpose of the trip.

On the same day, Appellant, Beto and LCpl Martinezgarcia
drove to Tijuana, Mexico, where Beto delivered a Vol kswagen
pi ckup truck to Appellant. Appellant knew that marijuana was
hi dden in the truck, but he did not know its quantity or exact
| ocation in the truck. Wen Appellant crossed the border,

custons agents detained himand LCpl Martinezgarcia, and they

b

di scovered 99 pounds™- of nmarijuana concealed in the truck’s right

rear fender panel.
During his sentencing argunent, the trial counsel argued:

We in America are engaged in a war on drugs. You have heard
fromthe President. You heard fromthe agents, and custons,
t hat borders are being fl ooded.

The drug cartels in Mexico are bringing drugs in this
country and pol luting our population. They' re maki ng noney
of f our weak individuals. They do it because people like

[ Appel l ant] carry the drugs across the border.

Now as warriors you know you can always fight the battle and
fight the eneny on the battlefield. But true tacticians
know you win the war by knocking out the |ogistics.

Y Al t hough Appel | ant was charged with inporting 99 pounds of
marijuana and admtted inporting 99 pounds during the plea
inquiry, a U S. Custons Service special agent testified that the
99 pounds included the tape and w appi ng, and that the actual

wei ght of the marijuana was approxi mately 85 pounds.
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Trial counsel referred to the maxi num confinenent authorized for
Appel l ant’ s of fenses (30 years), and he argued as foll ows:
The reason thirty years is authorized is because it’s worth
alot. It’s worth a lot of punishnent because it is the
type of activity we need to deter. Not just one individual
but anyone who woul d think about doing it, tarnishing the
Marine Corps’ inmage of bringing drugs across this border.
Alnbst a traitor to our country in that he’s bringing in
drugs when we are trying, as a nation, to stop themfrom
com ng in.
Trial counsel concluded his argunent by asking the court nenbers
to i npose confinenent for 15 years. Appellant’s defense counsel
did not object to any of the trial counsel’s sentencing argunent.
LCpl Martinezgarcia, Appellant’s co-conspirator, was charged
with conspiring with the Appellant, inporting and possessing
mari j uana, and meking a false official statement about his
i nvol venent with Appellant, in violation of Articles 81 and 112a,
and Article 107, UCMIJ, 10 U.S.C. 8§ 907 (2002). His case
initially was referred to trial jointly with Appellant’s, but the
cases were |later severed. LCpl Martinezgarcia pleaded not
guilty, but he was convicted and sentenced to a bad-conduct
di scharge, confinenent for four years, total forfeitures, and

reduction to the | owest enlisted grade.

1. Discussion: |nproper Argunent (Issue )

A. Reference to War on Drugs

Appel l ant asserts that it was plain error for the trial
counsel to introduce the Conmmander-in-Chief’s war on drugs into
the deliberation room The Governnent argues that it was not
plain error to refer to the war on drugs, that America s war on
drugs is common know edge, and that nentioning it does not bring

command sentencing policy into the deliberation room
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In light of the defense counsel’s failure to object, we

review the trial counsel’s argunent for plain error. See United

States v. Powell, 49 MJ. 460 (C. A A F. 1998); United States v.

Kropf, 39 MJ. 107, 108-09 (C.MA. 1994). Appellant has the
burden of persuading this Court that there was plain error.
Powel |, 49 MJ. at 464.
Regar di ng sentencing argunents, Rule for Courts-Marti al
1001(g) provides:
Trial counsel may not in argunment purport to speak for
t he convening authority or any higher authority, or
refer to the views of such authorities or any policy
directive relative to punishnment or to any puni shnent
or quantum of puni shnment greater than that court-
martial may adj udge.
Ref erence to departmental or command policies can create the

appear ance of unlawful conmand influence. See United States v.

Gady, 15 MJ. 275, 276 (C.MA. 1983). Reference to such
policies “is an area in which trial counsel are well|l advised to
tread lightly.” Kropf, 39 MJ. at 109. On the other hand, it is
proper for a trial counsel to comment on “contenporary history or
matters of common know edge within the community.” [d. at 108.
Wth respect to trial counsel’s reference to the war on
drugs in this case, we agree with the Governnment that it is a
matter of comon know edge. Furthernore, the trial counsel nmade
no reference to either the Conmander-in-Chief’s or any other
commander’ s expectations regardi ng Appellant’s puni shnment. Thus,
with respect to this aspect of the trial counsel’s argunent, we

hold that there was no plain error.
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B. Appellant as “Alnpost a Traitor”

A trial counsel is charged with being a zeal ous advocate for

the Governnent. United States v. Nelson, 1 MJ. 235, 238 (C MA

1975). During sentencing argunments, “the trial counsel is at

liberty to strike hard, but not foul, blows.” United States v.

Baer, 53 MJ. 235, 237 (C. A A F. 2000). Trial counsel nmay not,
however, “seek unduly to inflanme the passions or prejudices of

the court nmenbers.” United States v. difton, 15 MJ. 26, 30

(C.MA 1983).

Trial counsel’s reference to Appellant as “alnpbst a traitor”
gi ves us pause. The term“traitor” is particularly odious,
particularly in the mlitary conmunity. On the other hand, trial
counsel used the termonly once, and he qualified it with the
word “alnost.” The termis defined as: “1. One who betrays
another’s trust or is false to an obligation or duty; 2. One who
conmits treason.” MERRI AM VWEBSTER S COLLEGQ ATE DI CTI ONARY 1252
(10'" ed. 1993). Treason is defined as “the betrayal of a trust;
treachery.” 1d. at 1257-58. It was fair comment on the evidence
for trial counsel to argue that Appellant had betrayed the trust
placed in himas a nenber of the United States Marine Corps.

Def ense counsel did not consider the argument sufficiently

of fensive to warrant an objection. See Nelson, 1 MJ. at 238

n.6. While we do not condone the trial counsel’s use of this
potentially inflamatory term we hold that Appellant has not
carried his burden of persuading this Court that the sentencing
argunment characterizing himas “alnost a traitor” was plain

error.
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I11. Discussion: H ghly D sparate Sentences (lssue |1)

In United States v. Lacy, 50 MJ. 286, 288 (C A A F. 1999),

this Court set out a three-part test for resolving clainms of

di sparate treatnment. Wen reviewi ng a decision of a Court of

Crimnal Appeals, we limt our reviewto three questions of |aw
(1) whether the cases are “closely related”; . . . (2)
whet her the cases resulted in ‘highly disparate’
sentences; and (3) if the requested relief is not
granted [by the court below in a closely related case
involving a highly disparate sentence, whether there is
a rational basis for the differences between or anong
t he cases.

Qur standard of reviewis “whether a Court of Crimnal Appeals

abused its discretion or caused a m scarriage of justice in

carrying out its highly discretionary ‘sentence appropriateness’

role.” United States v. Durant, 55 MJ. 258, 260 (C A A F.

2001).

Appel | ant asserts that the court below erred by not granting
him sentence relief in light of the significantly | ess severe
sentence of his co-conspirator, LCpl Martinezgarcia. The
Government does not dispute that the two cases are closely
related and that the sentences are highly disparate. The
Gover nment argues, however, that the court bel ow did not abuse
its discretion by affirm ng Appellant’s sentence because there
was a rational basis for the disparity between Appellant’s
sentence and that of his co-conspirator.

The court bel ow concluded that the two cases are closely
related and that the sentences are highly disparate, but it
concl uded that the Governnent had carried its burden of showi ng a
rational basis for Appellant’s nore severe sentence. The |ower

court reasoned as foll ows:
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Appel I ant was the one who entered into a crim nal
conspiracy, agreed to drive the truck containing
approxi mately 99 pounds of conceal ed marijuana for
resale, and then drove it from Mexico into the United
States in order to earn $1500. It was he who chose to
i nvolve Martinezgarcia in this crimnal enterprise
because the masterm nd of the operation, a drug

whol esal er known only as “Beto,” suggested that the
undertaking would |ikely be nore successful if soneone
el se was in the pickup truck as they crossed into the

United States . . . . He admtted that, but for his
invitation to take part, Martinezgarcia would never
have been in the truck . . . . Indeed, according to
Appel I ant, Martinezgarcia was unaware of the fact that
there was any marijuana in the truck . . . . W

conclude, therefore, that there are rational and cogent
reasons for the apparent disparity in the sentences
i nposed on Appellant and his co-actor.
W agree with the analysis of the court below. Accordingly,
we hold that the court below did not abuse its discretion or
cause a mscarriage of justice by affirm ng Appellant’s sentence.

| V. Deci sion

The decision of the United States Navy-Marine Corps Court of

Crim nal Appeals is affirned.
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Ef fron, Judge (concurring in the result):

Appel l ant was represented in this case by both civilian and
mlitary defense counsel. Appellant’s counsel did not object to
trial counsel’s closing argunent. Absent such an objection, in
a case that does not involve an allegation of ineffective
assi stance of counsel, the burden is on Appellant to denonstrate

plain error under United States v. Powell, 49 MJ. 460 (C. A A F.

1998). Under Powel |, Appellant nust denonstrate that: (1) there
was an error; (2) the error was plain or obvious; and (3) the
error materially prejudiced a substantial right. 1d. at 463-65.
Both the | ead opinion and the dissenting opinion set forth
reasonabl e interpretations of trial counsel’s closing argunent.
In that context, Appellant has not net his burden of
denonstrating under the second prong of Powel| that any error
was so obvious that the mlitary judge should have intervened in

t he absence of objection by defense counsel.
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BAKER, Judge, w th whom ERDVANN, Judge, joins
(di ssenting):

Al though | agree with the | ead opinion’ s |egal
framework, | respectfully dissent fromits application of
that framework to these facts.

The | ead opi nion concludes that Appellant has not
carried his burden of persuading this court that trial
counsel’s sentencing argunent was plain error. |In reaching
this conclusion the |l ead opinion relies on three argunents.
First, the war on drugs is comon know edge. Second, trial
counsel only referred to Appellant as a traitor once, and
when he did so the termwas qualified by the word “al nost.”
Third, “treason” is defined, inter alia, as “the betrayal
of atrust.” _ MJ. (6) Thus, trial counsel’s reference
to Appellant as “alnost a traitor” was “fair comment on the
evi dence” because “Appellant had betrayed the trust placed
in himas a nenber of the United States Marine Corps.” |d.
I n essence, the |l ead opinion argues, trial counsel used the
word traitor in its colloquial and descriptive sense, and
not in its constitutional sense to describe sonmeone who
conmits treason, |ike Benedict Arnold.

| disagree. | think the better viewis that trial

counsel was appealing to the nenbers’ sense of duty and

patriotismas Marines by suggesting that Appellant’s
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of fenses were the equival ent of treason as used in the
constitutional sense. To a panel of nenbers sworn to
uphol d and defend the Constitution, such suggestion, in ny
view, is inflamatory and runs undue risk of drawi ng the
menbers unfairly away fromthe evidence at hand.

This is clear fromthe context of trial counsel’s ful
argument :

Now as warriors you know you can always fight the
battle and fight the enenmy on the battlefield. But
true tacticians know you win the war by knocki ng out
the logistics. . . . Now Marines stand for an aw ul
ot of things. W stand for what is right in this
country. W defend our borders. W have honor and
courage. W don't stand for perfect drug courier and
we shouldn’t be the type of people that drug couriers
should recruit. . . . The reason thirty years is
authorized is because it’s worth a lot. . . . [The
accused is] [a]lnpbst a traitor to our country in that
he’s bringing in drugs when we are trying, as a
nation, to stop themfromcomng in. W enploy

t housands of dollars, mllions of dollars in doing
that, enploying the mlitary to stop the drugs.

[H e tarni shed our image. He commtted the serious
of fense agai nst this nation.

First, trial counsel’s reference to Appellant as
“alnmost a traitor” comes in the context of war. The “war
on drugs” is indeed a matter of common know edge and a
colloquialismfor efforts to address the inportation and
use of drugs in the United States. However, counsel did
not limt his argunent to the policy nmetaphor. Rather, he

appeal ed to the nenbers as warriors to do their duty in
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this war. That duty, | infer in the context of a
sentencing argunent, was to |evy harsh puni shnent.
Second, in his reference to Appellant as “al nost a

traitor,” trial counsel stated, “[Appellant] commtted the

serious offense against this nation.” This is the |anguage

of treason as understood in the Constitution as a crine
agai nst the nation. (“Treason against the United States
shall consist only in | evying War against them or in
adhering to their Enemes, giving them A d and Confort.”
US Const. art. Ill, 8 3 (enphasis added)). Nor is this
reference a nonentary nmetaphor, it is a central thene in
trial counsel’s closing argunent covering three pages in
t he record.

Finally, if one adopts the |lead opinion’s view that
trial counsel’s argunent was fair conment on the evidence
because Appellant betrayed a trust, then it is fair coment
in any case in which a nenber of the arnmed forces comrts a
comon crine. Any accused within the mlitary justice
system woul d becone a traitor for acts of “treason” agai nst
“trust placed in [himher] as a nenber of the United States
[Armed Forces].” _ MJ. (6). This does not strike nme as
an analytic forrmula suited to upholding a fair and
inpartial systemof mlitary justice. In amlitary

courtroom the labeling of an accused as a “traitor” is
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particularly inflammtory. Therefore, until this Court

overrules United States v. Baer, 53 MJ. 235 (C. A A F.

2000), and United States v. Cifton, 15 MJ. 26 (C MA

1983), | would consider such | anguage in the context of a
drug trial outside the bounds of fair comment.

Appel I ant betrayed the trust of the Marine Corps and
the public the Marine Corps serves; but Appellant was not
on trial for treason against the nation in the war on
drugs. Rather, he was on trial for inporting drugs into
the United States in the context of a United States effort
to stemthe tide of drugs referred to as a “war on drugs.”

We shoul d be confident he was sentenced for the crime for

whi ch he was charged and convi ct ed.
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