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Chi ef Judge CRAWFORD del i vered the opinion of the Court.

Pursuant to his pleas, Appellant was convicted of false
official statenents, larceny of mlitary property of a val ue
greater than $100, and wearing an unauthorized award, in
violation of Articles 107, 121, and 134, Uniform Code of
Mlitary Justice, 10 U.S.C. 88 907, 921, and 934 (2000).
Appel I ant was sentenced to a bad-conduct di scharge, confi nenent
for eight nonths, total forfeitures, a reprinmand, and reduction
to pay grade E-1. The convening authority approved the adjudged
sentence, and credited Appellant with 24 days of pretrial
confinement credit. The Arny Court of Crimnal Appeals affirnmed
the findings and sentence in an unpublished per curiam opinion,
and we granted review of the follow ng issues:

l. VWHETHER THE M LI TARY JUDGE ERRED BY DENYI NG
APPELLANT S MOTI ON TO SUPPRESS EVI DENCE FROM
APPELLANT" S HOVE AND STORAGE AREA WHERE, UNDER
THE TOTALI TY OF THE Cl RCUMSTANCES, APPELLANT DI D
NOT VOLUNTARI LY CONSENT TO THE SCOPE OF THE
SEARCH CONDUCTED.

1. WHETHER THE M LI TARY JUDGE ERRED WHEN SHE FOUND
THE GOVERNVENT WOULD HAVE | NEVI TABLY DI SCOVERED
THE EVI DENCE STOWED | N APPELLANT' S HOVE AND
STORAGE AREA.

[11. WHETHER THE M LI TARY JUDGE ABUSED HER DI SCRETI ON
VWHEN SHE DEN ED APPELLANT’ S MOTI ON TO SUPPRESS
EVI DENCE FOUND BY THE CI D AGENTS; EVI DENCE WHI CH
WAS QUTSI DE THE SCOPE OF THE M LI TARY
MAG STRATE' S SEARCH AUTHORI ZATI ON.

For the reasons set forth below, we affirm
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FACTS

The mlitary judge nade the follow ng findings of fact,

which we rely in rendering our decision:

At approximately 0427 hours on 5 May 1999,
paranedi cs and an anbul ance were sent to 5457 North
7th Street, Davis H Il Quarters Area, Fort Lew s,
Washi ngton. Ms. MMbhon called “911” when she found
that Ms. Billie R Etzel, her aunt[,] had apparently
died in her sleep on the living roomcouch. Mlitary
police patrols also went to the quarters.

At approximately 0435 hours on 5 May 1999,
Speci al Agent (SA) Chaffee, United States Arny
Crimnal Investigation Division Command (CID)[,] was
called and inforned of the death. SA Chaffee was the
duty agent. SA Chaffee and SA Hoter [] went to the
gquarters. They arrived at the quarters between 0500
and 0530 hours.

Pursuant to CID Regulation 195-1, CD
i nvestigates deaths on Arny installations, even those
i nvol vi ng natural causes, because there is a
governmental interest involved.

The occupants of the government quarters were SSG

on

Denni s McMahon, M's. Kathy MMhon, their two children and

Ms. Billie R Etzel, the deceased.

Upon his arrival, SA Chaffee spoke to the

Mlitary Police Duty Oficer who was coordi nating with

SSG McMahon’s unit and arranging for |odging for the
famly. Enroute [sic] to the quarters and while at

the quarters, SA Chaffee al so coordi nated by tel ephone

with his team chief, SA VanAll styne.

SA McCarthy was also told to come to the death
scene. He stopped at the CID office and picked up
equi pnent before going to the scene.
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At approxi mately 0540 hours, SA Hoter interviewed
Ms. McMhon[,] who related that Ms. Etzel[,] her
aunt[,] had been living in the quarters for about a
month. Ms. Etzel had |ost her job and her house. M.
Etzel 's health was declining. She was |osing nobility
and needed hel p changi ng and noving around. Ms.
McMahon and her aunt had argued about her aunt’s
drinking. Ms. MMahon had taken a wine bottle from
Ms. Etzel. At sone point, the agents were told that
the wine bottle had been placed in the storage shed.

SA Hoter told Ms. McMahon that they woul d need
to gat her evidence, take nmeasurenents, and | ook
around. Ms. MMahon nodded affirmatively that she
understood. SA Hoter did not ask for consent for a
search of the house from Ms. MMhon. Ms. MMhon
was very upset and a decision was nmade to wait for SSG
McMahon. M's. McMahon had been told that arrangenents
were being made for her and her children to | eave the
house. She was worried about |eaving her dog. The
interview | asted 15-20 m nutes. SA Hoter[] woul d have
asked Ms. McMahon for consent, if her husband had not
returned. Her testinony was credible.

SSG McMahon’ s unit rel eased himand he returned
to his quarters, at an unspecified time prior to 0600
hours, but after the CID agents had arrived on the
scene.

At some point, SA McCarthy saw SA Chaffee talk to
SSG McMahon. SA Chaffee identified hinself to SSG
McMahon and told himthat they have to conduct an
i nvestigation and | ook through his house for
medi cations that Ms. Etzel may have taken. SA
Chaffee told SSG McMahon that it would take several
hours and asked himfor perm ssion. SSG McMahon said
yes. SA Chaffee was clear that they needed to | ook in
t he house. SSG McMahon did not ask any questions. He
was cal m and concerned about his famly. SA Chaffee
wanted to get the famly out of the quarters and into
t he Lodge.

SSG McMahon asked SA Chaffee how | ong they woul d
be gone. The response to this question was a few
hours. SSG McMahon told his wife that they woul d not
need to pack a suitcase. Ms. MMhon stopped packing
the suitcase that she had been packing.
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I nside the quarters, at approxi mately 0558 hours,
SA Hoter introduced herself to SSG McMahon. SSG
McMahon admts that SA Hoter spoke to himafter he
arrived at his quarters[,] that she told himthat his
aunt was dead, wife was upset, that he could not enter
the living roombecause it was a crine “scene”.

SA Hoter spoke to SSG McMahon again before the
famly left. She explained what CID and the mlitary
police woul d be doing, e.g. taking photographs,
measurenents, and collecting evidence. SA Hoter asked
SSG McMahon woul d it be okay to | ook around quarters,
and he replied [“]do what you have to do[”] or words
to that effect. SA Hoter said to SSG McMahon t hat
“foul play” was not suspected, but that [Cl D nust
i nvestigate. She said that when the body was taken
away and work done that the famly could cone back

SA Hoter al so asked themfor the keys to the
house. SSG McMahon and Ms. McMahon gave her the keys
to the house. SA Hoter told themthat they would use
the keys to secure the house, when they were finished.
SA Hoter asked themif anyone el se had keys to the
house and SSG McMahon said that the only ot her keys
were in the housing office.

SSG McMvahon and his wife had access to all roons
of the house except the living room at all tines
during this sequence of events. Further, SSG McMahon
went into his yard to check his dog, into the bedroom
to check his wife, and spoke to at |east five people
(SA Hoter, SA Chaffee, MP Duty O ficer, SSG WP, and
his wife) fromthe tinme he arrived at his quarters
until he departed.

At approxi mately 0630 hours, SSG McMahon and his
famly departed the quarters. At this tinme, SA
McCart hy, SA Hoter and SA Chaffee began inspecting the
house.

SA Hoter and SA Chaffee noted the quarters were
in disarray, piles of itens including mlitary
equi pnent, books, papers, conputer itens were sitting
on furniture and the floor throughout the quarters.
The quarters snmelled of urine and feces. The floors
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were dirty and sticky, as if itens had been spilled
and not cl eaned up.[]

SA Hoter and SA Chaffee began their work in the
living room

SA McCarthy began his work in the kitchen
conducting a visual survey and openi ng cupboards and
| ooking in them

SA McCarthy wote down the nanes of the
medi ci nes, which were in a container on the kitchen
refrigerator. SA McCarthy went to the master bedroom
He proceeded to go around in a circle |ooking at the
dresser, the desk tops and piles of itens in the room
SA McCarthy al so opened a closet door in the hallway,
whi ch he did not know was a closet at that tinme.

Wi | e working, SA Chaffee observed mlitary
sl eepi ng bags and bl ankets |ying on the couch in the
living room SA Chaffee checked a storage shed and
observed an inflatable boat with a National Stock
Nunber indicating it was mlitary property in the
storage shed. SA McCarthy observed several Wndows CD
ROVS with tapes and marki ngs indicating that they were
property of the U S. governnent, a CD ROVS [sic]
addressed to a Commander in the nmaster bedroom and a
closet in the hallway containing enough mlitary
equi pnrent and field gear for eight people.

The equi pnent in the closet was stacked top to
bottom and vi si bl e by opening a door. The equi pnent
i ncl uded containers for night vision goggles, and a
| arge quantity of chemical lights. The inflatable boat
was in a shed and was visible when the door of the shed
was opened. The CD ROVSE were in the open (plain view)
sitting on a desktop.

The agents intended to conplete their
i nvestigation and | eave the quarters as quickly as
possi ble. SA Chaffee noted the presence of the
i nfl at abl e boat as unusual and noted the itens SA
McCarthy brought to his attention again as unusual. SA
Chaf fee wanted SA McCarthy to stay focused on the death
i nvestigation.
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The master bedroom cl oset contai ned SSG McMahon' s
and Ms. McMahon’s cl ot hing on hangers, a box
cont ai ni ng SSG McMahon’ s boots and a cedar chest. The
cedar chest was 30 inches high; three ammunition cases
were stacked on top the cedar chest. Two cases were
stacked on top of each other bringing the conbi ned
hei ght of the cedar chest, amunition boxes to about
four feet. The ammp cases are olive green with canary
yellow |l ettering over one inch high on the side.

As SA Chaffee approached the door to | eave the
room after speaking to SA McCarthy about the CD ROVS,
he | ooked in the open closet door. A box caught his
eye, which had anot her National Stock Number on it.
Gven all the “mlitary equipment” they had observed,
anot her box caught SA Chaffee’'s attention. As he
approached the closet to | ook he saw the amuni tion
boxes. He reached in and pulled out the anmmunition
boxes. At approximately that tinme, he exclainmed “what
the heck or hell”. SA Chaffee was concerned for
everyone’ s safety and opened the boxes. SA Chaffee
observed TNT and ot her explosives in the boxes. He
directed everyone to | eave the quarters.

After a telephonic briefing on 5 May 1999, Mj or
Kash, a part-tine mlitary magistrate[,] authorized a
search at 0806 for “itens of explosive ordnance and
any associ ated hardware and any itens of US governnent
property and TA-50.” (AE XXVII) Oral authorization
was given to search due to the presence of explosive
ordnance. The authorization and affidavit [were]
subsequently reduced to witing.

During the search for explosives and US
government property, SA McCarthy noticed that SSG
McMahon had nmade some certificates on his printer and
had a collection of “clip art.” SA MCarthy saw a
letter, which stated that SSG McMahon was not awarded
a Bronze Star. SA McCarthy subsequently opened a
not ebook/three ring binder on a shelf. The not ebook
contained a certificate awarding a Bronze Star to SSG
McMahon.

At 1715 hours on 5 May 1999, SA Chaffee advi sed
SSG McMahon of his rights under Article 31, UCMJ and a
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Ri ghts Waiver Warning Certificate was prepared and
signed. SSG McMahon waived his rights and adm tted
that he falsified his records to reflect the award of
a Bronze Star.

At approximately 1315 hours on, [sic] 6 May 1999,
SA Rodriguez briefed Major Kash in person and a second
warrant was issued at 1420 hours for “personal hone
conmput er equi pnent to include any storage nedia,
scanner, printer and Cass A uniformw th associ at ed
awar ds and ri bbons; and any ot her stol en governnent

property.”

Before trial, Appellant noved to suppress the evidence
seized fromhis honme and storage area on the ground that it was
unlawful Iy obtained. The mlitary judge denied the notion.

DI SCUSSI ON

Appel l ant first argues that he did not consent to the
special agents’ initial search of the hone. W disagree.
Because we hold that Appellant’s consent was valid, we need not
address the issue of inevitable discovery.

The mlitary judge ruled that “[t] he evidence establishes
that there was consent not mere acqui escence” and that “[u] nder
the totality of the circunstances test, voluntary consent was
given.”

W reviewa mlitary judge's evidentiary ruling for

abuse of discretion. The mlitary judge's “[findings

of fact will not be overturned unless they are clearly

erroneous or unsupported by the record.” W review

conclusions of |law de novo. United States v. Reister,

44 M) 409, 413 (1996). As we said in United States v.

Sullivan, 42 M)} 360, 363 (1995), “We w Il reverse for

an abuse of discretion if the mlitary judge' s
findings of fact are clearly erroneous or if his
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decision is influenced by an erroneous view of the
| aw. ”

United States v. Onens, 51 MJ. 204, 209 (C. A A F. 1999). The

evidence in the present case clearly supports the mlitary
judge’s finding that Appellant validly consented to the initial
sear ch.

The Fourth Amendnment protects the “security of one’s

privacy against arbitrary intrusion by the police.” Schneckl oth

v. Bustanonte, 412 U.S. 218, 242 (1973)(quoting Wl f v.

Col orado, 338 U. S. 25, 27 (1949)). A search of a residence
conducted wi thout a warrant based on probable cause is “per se
unreasonable . . . subject only to a few specifically
establ i shed and wel | -del i neated exceptions,” one of which is a
search conducted with the resident’s consent. Id. at 219

(quoting Katz v. United States, 389 U S. 347, 357 (1967)).

Consent is valid only if it is "freely and voluntarily

given." Bunper v. North Carolina, 391 U S. 543, 548 (1968).

See also Mlitary Rule of Evidence 314(e)(4)[ hereinafter
MR E]. The determnation as to whether consent is voluntarily
given "is a question of fact to be determned fromthe totality

of all the circunstances." Schneckloth, 412 U S. at 227. See

al so United States v. Radvansky, 45 MJ. 226, 229 (C. A A F.

1996); MR E. 314(e)(4). Considerations include age,

intelligence, experience, length of mlitary service, whether
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t he environnent was custodi al or coercive, and know edge of the

right to refuse consent. See United States v. Watson, 423 U. S.

411, 424-25 (1976); Schneckloth, 412 U S. at 226-27; United

States v. Goudy, 32 MJ. 88, 91 (CMA 1991); United States v.

M ddl eton, 10 MJ. 123, 133 (CMA 1981); MR E 314(e)(5).
Consent nust be nore than “acqui escence” to a claimof | aw ul

authority. Bunper, 391 U S. at 549; United States v. MJ ain,

31 MJ. 130, 133 (CMA. 1990); MR E 314(e)(4). The expressed
obj ect of the search generally defines the scope of the consent.

Florida v. Jineno, 500 U S. 248, 251 (1991)(citing United States

v. Ross, 456 U.S. 798 (1982)).

The special agents clearly explained to Appellant their
intent to search the hone for clues to Ms. Etzel’s death.
Speci al agent Hoter specifically described her plan to take
phot ographs and neasurenents and to coll ect evidence. Speci al
agent Chaffee was clear that finding nedication was the primary
obj ective of their search. Mreover, Appellant was 34 years
ol d, a husband and father, and an experi enced nonconm ssi oned
officer with approximately 14 years of active duty service. The
mlitary judge s findings of fact indicate that when Appell ant
interacted with the special agents, he was cal mand did not ask
any questions. After speaking with the special agents,
Appel I ant handed them his keys, gathered his famly and sone

bel ongi ngs, and departed the hone. It was in this context that

10
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Appel lant told the special agents to “do what you have to do,”
or words to that effect.

In light of the stated purpose of the search, Appellant’s
deneanor, and his apparent understanding of the special agents’
objectives, the mlitary judge did not abuse her discretion in
finding Appellant’s consent to have been voluntary and valid.

Wi |l e searching pursuant to Appellant’s valid consent, the
speci al agents found itens indicative of crimnal activity, but
unrelated to Ms. Etzel’s death and therefore beyond the scope of
Appel l ant’ s consent. The special agents pronptly stopped their
search and properly obtained a search authorization froma
mlitary magi strate.

Nevert hel ess, Appellant clains that special agent
McCarthy’s search of the binder in which the falsified Bronze
Star certificate was found exceeded the scope of the
magi strate’s search authorization. W hold that the
magi strate’s first search warrant authorized special agent
McCarthy’s search of the binder. The search authorization was
for, anong other things, governnment property, including
government CD ROMs. The special agent was justified in opening
t he bi nder because it was a place where CD ROMs m ght reasonably
be kept. Once inside the binder, having observed what appeared

to be a falsified award certificate, special agent MCarthy was

11
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aut hori zed under the plain view doctrine to seize the
certificate therein.

Law enforcenent officials conducting a | awful search may
seize itenms in plain viewif “[the officials] are acting within
the scope of their authority, and . . . they have probabl e cause
to believe the itemis contraband or evidence of a crine.”

United States v. Fogg, 52 MJ. 144, 149 (C. A A F. 1999). The

t ouchstone of probable cause is the official’s “reasonable

ground for belief." United States v. Powell, 7 MJ. 435, 436

(CMA 1979)(quoting Brinegar v. United States, 338 U. S. 160,

175-76 (1949)).

Speci al agent McCarthy lawfully entered Appellant’s bedroom
and began searching the binder for governnent property pursuant
to the terns of the first search authorization. Once lawfully
searching the binder, special agent McCarthy saw a Bronze Star
certificate that appeared -- in light of the clip art, conputer-
generated certificates, and letter stating that Appellant was
not awarded a Bronze Star -- to have been falsified. This
di scovery gave special agent MCarthy reasonable grounds to
believe -- in other words, probable cause -- that the
certificate may be evidence of a crine. In short because
speci al agent McCarthy was |awfully searching the binder, and

because he had probable cause to believe that the certificate

12
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therein was falsified, he was authorized under the plain view
doctrine to seize the certificate.
CONCLUSI ON
For these reasons, the mlitary judge did not abuse her
di scretion in denying the notion to suppress the evidence. The
decision of the United States Arny Court of Crimnal Appeals is

affirned.
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