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Chi ef Judge CRAWFORD del i vered the opinion of the Court.

On August 3, 2000, Appellant was tried by a mlitary judge
sitting alone as a general court-martial convened at Beale Ar
Force Base (AFB), California. Pursuant to his pleas, Appellant
was convicted of one specification of attenpted wongful use of
a controll ed substance, three specifications of wongful use of
a controll ed substance, and one specification of w ongful
di stribution of a controlled substance, in violation of Articles
80 and 112a, Uniform Code of MIlitary Justice [hereinafter
UCMJ], 10 U.S.C. 88 880, 912a (2000). Appellant was sentenced
to a bad-conduct discharge, confinenment for ten nonths, total
forfeiture of pay and all owances, and reduction to E-1. On
Septenber 13, 2000, the convening authority reduced Appellant’s
confinenment to eight nonths and approved the renai nder of the
sentence as adjudged. On June 28, 2002, the Air Force Court of
Crimnal Appeals affirmed the findings and sentence. United

States v. Dorman, 57 MJ. 539, 546 (A F. Ct. Crim App. 2002).

Thereafter, on Novenber 26, 2002, we granted review of the
foll ow ng issue:

WHETHER THE COURT BELOW ERRED BY REFUSI NG TO PROVI DE
APPELLATE DEFENSE COUNSEL W TH ACCESS TO THE CASE

FI LE OF THE TRI AL DEFENSE COUNSEL, | N DI RECT

VI OLATION OF TH S COURT' S CLEAR PRECEDENTS AND BY
NOW REQUI RI NG APPELLATE DEFENSE COUNSEL TO VI CLATE
THE RULES OF PROFESSI ONAL CONDUCT AND THE STANDARDS
FOR CRI M NAL JUSTI CE BEFORE BEI NG GRANTED SUCH
ACCESS TO THE FI LE AND BY ALSO FAI LI NG TO CONSI DER
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THE TRI AL DEFENSE COUNSEL'S ETHI CAL OBLI GATION TO
TURN OVER HER FI LE UNDER HER STATE BAR RULES.

We hold that the court below erred by refusing to provide

appel | ate defense counsel with access to trial defense counsel’s

case file. However, appellate defense counsel has since had

access to the requested information, but to this date has failed

to denonstrate prejudice. Thus, we affirmthe decision bel ow
FACTS

Appel l ant was a 19-year-old Airman First Class with
approximately 11 nonths of service at the time of his earliest
of fense. Appellant reported to Beale AFB in January 1999.
Roughly seven nonths later, after a period of tenporary duty in
Saudi Arabia, he becane involved in the drug scene in and around
Beal e AFB and the nearby civilian comunity of Yuba Cty,

Cal i forni a.

Appel lant's first drug experience occurred on July 7, 1999,
when he ingested net hanphetam ne and snoked nmarijuana at a party
in Yuba Gty. During the weeks that foll owed, Appellant
continued his drug use on a series of occasions: snoking
marijuana in a truck parked in his dormtory parking | ot;

i nhal i ng net hanphetam ne in his dormtory room (but becomng il
and flushing the remai nder down the toilet); possessing
psi |l ocybi n nmushroons and eating themw th pasta; and purchasing,

using, and selling ecstasy pills. On Cctober 26, 1999,
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Appel  ant used marijuana one final time with an airman at a
party in Yuba Cty.

Upon questioning by the Ofice of Special Investigations
(OCsl) on Cctober 31, 1999, Appellant gave a full confession and
agreed to be an informant for both the OSI and civilian police.
H's efforts were instrunental in the apprehension of several
drug suppliers in the Yuba City/Beale AFB area. Appellant’s
then-girlfriend and current wife, Airman Nicole Ferranti, was
al so court-martialed for her involvenent in the crines.

Appel l ant was represented at trial by mlitary defense
counsel A, an area defense counsel, and mlitary defense counse
B, acircuit defense counsel. Mlitary defense counsel B al so
participated in the defense of Appellant's wife. Recognizing
the possibility of a conflict of interest, the mlitary judge
guesti oned Appellant at |ength concerning Appellant's
understanding of his right to obtain different, conflict-free
counsel. The judge ultimately concl uded that Appell ant
understood his right to conflict-free representati on and
voluntarily waived that right.

After Appellant’s record of trial was docketed at the Court
of Crimnal Appeals, he retained civilian appellate counsel to
work on the appellate defense team In the course of his
preparation, civilian appellate counsel asked mlitary defense

counsel A for her trial file regarding Appellant's case.
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MIlitary defense counsel A asked precisely what information
civilian appellate counsel sought, and he responded that he had
a release fromAppellant to reviewthe entire file. Despite her
initial hint at cooperation, mlitary defense counsel A
eventual |y refused the request, a refusal sustained by the court
bel ow.

After civilian appellate counsel filed a notion in this
Court to conpel production of the requested information,
mlitary defense counsel turned over all of the requested
information. As a result, the notion was withdrawn. United

States v. Dorman, 57 MJ. 466 (C. A A F. 2002).

DI SCUSSI ON

In United States v. Dupas, 14 MJ. 28 (C M A 1982), this

Court held that when a client raises a claimof ineffective
assi stance of counsel, trial defense counsel nust provide
appel | at e defense counsel with reasonabl e access to the case
file. 1In the present case, we consider whether trial defense
counsel nmust grant appell ate defense counsel access to the case
file upon request, regardless of whether there is a claimof

i neffective assistance of counsel. This is a question of |aw

that we review de novo. United States v. MEl haney, 54 M J.

120, 125 (C A A F. 2000).
Two concepts of law are at issue. First, individuals

accused of crime shall have the assi stance of counsel for their
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def ense through conpletion of their appeal. Art. 70(c), UCMI,
10 U.S.C. §8 870(c) (2000); Rule for Courts-Martial 1202(b)(2);

United States v. Palenius, 2 MJ. 86, 89 (C MA 1977)(citing

Faretta v. California, 422 U S. 806 (1975); Argersinger V.

Ham in, 407 U.S. 25 (1972); G deon v. Wainwight, 372 U S. 335

(1963); Powell v. Alabama, 287 U S. 45 (1932)). This right

includes the right to the effective assistance of counsel on

appeal. See United States v. Hullum 15 MJ. 261, 267 (C MA

1983); Palenius, 2 MJ. at 90. Second, trial defense counsel
mai ntains a duty of loyalty to an appellant during appellate

review. As we stated in United States v. Schreck, 10 MJ. 226,

228 (CMA. 1981), “[t]he loyalty of defense counsel to his
client - before, during, and after trial - is a cornerstone of
mlitary justice.” Thus, even after trial, “the trial defense
attorney should and can with honor be of much nore assistance to
his client and to the court.” Palenius, 2 MJ. at 93.

In short, trial defense counsel nmaintains a continuing
obligation to the client beyond the trial’s conclusion, which
i ncl udes providing reasonabl e assi stance where permtted and
refraining fromacting in a manner inconsistent with the
client’s right to effective assistance of counsel on appeal.
Implicit in both the right to appeal and counsel’s duty of
loyalty is the understanding that trial defense counsel will not

interfere with appell ate defense counsel’s representation, and
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to the extent necessary and possible, will assist appellate
def ense counsel in preparing the appeal.

That said, trial defense counsel’s post-trial obligations
must be consistent with the ethical duty of confidentiality.EI
“A lawer shall not reveal information relating to the

representation of a client unless the client gives inforned

consent, the disclosure is inpliedly authorized in order to
carry out the representation or the disclosure [is otherw se
permtted by this rule].” Model Rules of Prof’|l Conduct R
1.6(a) (2003)(enphasis added).EI “A fundanental principle in the

client-lawer relationship is that, in the absence of the

client’s inforned consent, the | awer nust not reveal

1 Al t hough our discussion focuses on the ethical duty of confidentiality, our
anal ysis also applies to the related evidentiary concept of attorney-client
privilege. The attorney-client privilege, which includes the work product
doctrine, is an evidentiary concept that nay be invoked “in judicial and

ot her proceedings in which a |lawer may be called as a witness or otherw se
required to produce evidence concerning a client.” Mdel Rules of Prof’
Conduct R 1.6 cmt. 3 (2003). By contrast, attorney-client confidentiality
“applies in situations other than those where evidence is sought fromthe

| awyer through compul sion of law,” and “applies not only to natters

conmuni cated in confidence by the client but also to all infornmation relating
to the representation, whatever its source.” |d.

2 The Arny, Air Force, and Navy have each adopted the American Bar Association
Model Rules of Prof’'l Conduct R 1.6. (2003). See Dep't of the Arny,
Regul ati on No. 27-26, Rules of Professional Conduct for Lawers Rule 1.6, at
App. B (May 1, 1992); Dep't of the Navy, JAG NST 5803. 1B, Professiona

Conduct of Attorneys Practicing Under the Cognizance and Supervision of the
Judge Advocate General Rule 1.6, at encl. B (February 11, 2000); Dep’'t of the
Air Force, TJAG Policy No. 26, Rules of Professional Conduct Rule 1.6, at
Attachment 1 (February 4, 1998). The Coast Guard has indicated that “[a]s
far as practicable and when not inconsistent with law, the MCM Coast CGuard
Regul ati ons, COVDTI NST Mb000. 3 (series), and [sic] the American Bar

Associ ati on Model Rul es of Professional Conduct . . . apply to Coast Guard
courts-nartial.” Coast Guard Mlitary Justice Manual, COVDTI NST Ms810. 1D
Art. 6.C 1 (August 17, 2000).
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information relating to the representation.” 1d. cnt. (enphasis
added) .

Pursuant to trial defense counsel’s continuing obligation
to the client and the corresponding duty of confidentiality, we
hold that trial defense counsel nust, upon request, supply
appel | ate defense counsel with the case file, but only after
receiving the client’s witten release. Bl If trial defense
counsel believes that disclosure of particular information from
the file would entail a material risk to the client, counse
shoul d provi de an “explanation [to the client] about the
mat erial risks of and reasonably available alternatives to the
proposed course of conduct.” Model Rules of Prof’l Conduct R
1.0(e) (2003). This protocol supports trial defense counsel’s
continuing obligation to the client by providing appellate
defense counsel with information counsel may need to be an

effective appell ate advocate. See Anders v. California, 386

U S. 738, 744 (1967)(noting that appellate counsel’s “role as

advocate requires that he support his client's appeal to the

3 Various state rules and opinions inplement a similar protocol. See, e.g.,
Arizona Ethical Rule 1.16(d)(requiring attorney to provide client with a copy
of file if failing to do so would prejudice client’s interests); California
Standi ng Comm on Prof’|l Responsibility & Conduct, Formal Op. No. 1994-134
(1994) (requiring attorney to make file available to client or successor
counsel on denmand, with linmted exceptions); Supreme Court of Georgia, Fornal
Op. No. 87-5 (1988)(establishing a duty to release client files and papers,

i ncl udi ng work product created during billable tine); |owa Supreme Court
Board of Prof’l Ethics and Conduct, Formal Op. No. 87-21 (1988)(noting that
files belong to client, who has the right to direct where they are sent);
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best of his ability”). At the sanme tinme, the duty of
confidentiality is preserved, as the client nust authorize the
case file' s rel ease.

To be sure, there are exceptions to this general rule which
may require withholding the rel ease of sonme information. For
exanple, “if information has been provided to a | awer on the
promse that it will be kept in confidence - even with respect
to his client - the confidentiality of that information nust be
mai ntai ned.” Dupas, 14 MJ. at 31. NMoreover, to the extent
that a statute or court order limts access to specific persons
or entities in a manner that has the effect of excluding
appel | ate defense counsel, trial defense counsel is subject to
the limtations and procedures governi ng access under the
statute or order. Such information m ght include matter
desi gnated by the governnent as classified and docunents
governed by protective orders. In such a situation, appellate
def ense counsel nust obtain access through the procedures
established by the statute or court order.

Finally, “[i]f for some reason, cost to the attorney is
i nvol ved in reproduci ng docunents or providing access, the
client nust provide for reinbursenent of those costs.” |Id.

For these reasons, we find that the court below erred by

refusing to require trial defense counsel to turn over her case

State Bar of Mchigan, Informal Op. No. Cl-926 (1983)(requiring counsel to

9
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file to appell ate defense counsel. Nevertheless, after
receiving all the requested information, Appellant has failed to
denonstrate that the error resulted in any material prejudice to
his substantial rights. Thus, the error was harnl ess. See
Article 59(a), UCMJ, 10 U . S.C. § 859(a) (2000).

The decision of the United States Air Force Court of

Crimnal Appeals is affirned.

assist client or new counsel with material of |egal significance).
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