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Judge BAKER delivered the opinion of the Court.

In accordance with his pleas, Appellant was convicted by a
mlitary judge, sitting as a general court-martial, of failure
to report, disobeying an officer, disobeying a nonconm ssioned
officer (three specifications), disrespect to a nonconm ssioned
officer, failure to obey a | awful general regulation, driving
whi |l e intoxicated, cocaine use (tw specifications), assault
(two specifications), adultery, breaking restriction, and
di sorderly conduct, in violation of Articles 86, 90, 91, 92,
111, 112a, 128, and 134, Uniform Code of MIlitary Justice
[ hereinafter UCMI], 10 U.S.C. 88 886, 890, 891, 892, 911, 912a,
928, 934 (2000), respectively. Contrary to his pleas, Appellant
was convicted of indecent acts with a child | ess than sixteen
years of age and conmunicating a threat, in violation of Article
134.

The adj udged sentence included seven years’ confinenent, a
reduction to the |l owest enlisted grade, forfeiture of all pay
and al | owances, and a di shonorabl e di scharge. The conveni ng
authority reduced the confinenent to seventy-ei ght nonths, but
ot herwi se approved the adjudged sentence. He also granted
Appel I ant 239 days of credit against his sentence to
confinement. The Armmy Court of Crimnal Appeals affirned the

findings of guilty and the sentence in an unpublished opi nion.
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United States v. Donal dson, ARMY No. 9900544 (AL . Crim App.

June 10, 2002). W granted review on the follow ng issue:
WHETHER THE ARMY COURT OF CRI M NAL APPEALS ERRED | N
HOLDI NG THAT THE HEARSAY TESTI MONY OF BT WAS
ADM SSI BLE UNDER M LI TARY RULE OF EVI DENCE
[ HEREI NAFTER M R E.] 803(2), THAT THE HEARSAY
TESTI MONY OF DR. ROGERS WAS ADM SSI BLE UNDER M R. E.

803(4), AND THAT THE HEARSAY TESTI MONY COF DR ROGERS
AND | NVESTI GAT BASS- CAl NE WAS ADM SSI BLE UNDER

MR E 803(24).

We hold that the Court of Crimnal Appeals did not err in
holding J's statenents to BT adm ssible as excited utterances
under MR E. 803(2). W further conclude that the court
correctly held that J's statenents to Dr. Carrie Rogers were
adm ssi ble under MR E. 803(4) as statenents made for purposes
of nedical diagnosis or treatnment. As such, we do not address
whet her these statenents to Dr. Rogers woul d have been
adm ssible under MR E. 807. Finally, we hold that J's
statenents to Investigator Tracy Bass-Caine were properly
admtted as residual hearsay under MR E. 807. As aresult, we

affirmthe | ower court's opinion.

Y Pursuant to the June 1999 Anendnents to the Mlitary Rul es of Evidence,
M R E.s 803(24) and 804(b)(5) were conbi ned and promul gated as MR E. 807.
Stephen A, Saltzburg et al., MIlitary Rules of Evidence Manual 228-29 (4th
ed. & Supp. 2002). The change did not alter the meaning or application of
the residual hearsay exception. |1d. Because of this change and to avoid
confusion, this opinion will refer to MR E. 807 in lieu of 803(24), even
though the mlitary judge and the Court of Crimnal Appeals referred to the
rul e as 803(24).
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FACTS

The al l eged errors underlying this appeal relate to the
mlitary judge's decision to allow several witnesses to testify
about the hearsay statenents of a three-year-old victim J. The
rel evant statenments concerned i ndecent acts conmtted by
Appel lant on the victimand threats Appellant nade to her to
keep her fromreporting his m sconduct.

At the tine of the offenses J lived with her single nother,
BT, and her brother John. Also residing in the hone was
Appel lant's girlfriend, SK, who rented a room and hel ped pay the
bills. Because SK lived with the famly, Appellant frequently
spent tine in the hone.

At approximately 7:00 a.m on Novenber 11, 1996, BT was
getting ready to go to a 9:00 a.m doctor's appointnent. Wile
she was getting ready, J was running back and forth in the
hal | way between her nother's bedroom and SK's bedroom SK was
taki ng a shower and getting ready in another room and Appel |l ant
was in SK's bedroom BT testified that she periodically called
out to J to find out what she was doing. |In response to BT's
inquiry, J responded, "I'"mup here in [SK' s] room"

At about 8:00 a.m, BT was ready to depart her residence
with J to go to the doctor's appointnent. At that tine, she
noticed that J was unusually quiet. BT testified that

t hroughout the rest of the day, J was very "cling[y]," would not
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urinate, wanted to be carried, and would not let "[ne] get out
of her sight." After the doctor's appointnment, BT and J went to
the mall and then returned home. Ms. Elaine Sandreth, a friend,
acconpani ed BT and J to the doctor's office and to the mall.
That evening, at approximately 7:00 p.m, BT gave J a bath.
At one point, BT attenpted to wash between J's |l egs, but J
resisted saying, "No, no, no." After getting J out of the
bat ht ub, BT started drying J off. Wen BT attenpted to dry J's
vagi nal area, J began to cry. BT attenpted to | ook between J's
| egs to see what was wong. According to BT, J again resisted,
hel d her | egs together, and becane "really hysterical, crying
and even nore." After several mnutes, BT was able to calmJ
down and | ook between her legs. She testified that the skin in
the vaginal area was "real raw, red and irritated.” She further
stated that J becanme "very, very hysterical . . . scream ng and
crying." Wen BT asked her what was the matter, J stated, "H m
t ouched ne." \When BT asked her who had touched her, J stated
"H m Dave." BT then asked her, "Wat do you nean Dave touched
you?" J responded by pointing to the top part of her vagi nal
area with her little finger. J also stated that the touching
had occurred that norning. Wen BT asked J why she did not tel
her that Appellant had touched her, J responded, "H m said he
woul d kill you, John and ne, if | told you." Appellant was the

only "Dave" J knew.
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After J calnmed down, BT called her sister to discuss J's
statenent. Her sister advised her to call the police. BT also
called a friend who cane over to discuss the situation. BT then
proceeded to call the police. Wile waiting for the police to
arrive, BT called SK at work and told her to cone honme because
t hey needed to talk.

The police eventually arrived and began filling out a
report. SK also cane in, and SK and BT began argui ng over
Appel l ant's inappropriate touching of J. J was present during
the argunent, and BT testified that J was "very nervous .

[and] a little bit upset.” At one point, J put her hands over
her ears while BT and SK yell ed at each other. Finally,

| nvesti gator Bass-Caine, a child abuse investigation specialist
fromthe Fayetteville Police Departnment, arrived to help with

t he investigation.

| nvesti gator Bass-Caine took J into a bedroom and
interviewed her privately. Investigator Bass-Cai ne asked J who
lived in the house. J told her that her brother and nother
lived in the house, as did SK and "Dave." |Investigator Bass-
Caine testified that when J nentioned Appellant's nane, she
stated that she did not like him Investigator Bass-Cai ne asked
her why she did not |ike Appellant, to which J responded,
"Because Dave hurt ne." Investigator Bass-Caine testified that

when she asked J how Appel |l ant had hurt her, J pointed to her
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vagi nal area and stated, "He touched ne. He touched ne there."
When | nvesti gat or Bass-Cai ne asked her whet her Appellant had
touched "the inside or the outside,” J "laid back on the bed,
pul l ed her panties to the side, and stuck her finger . . . real
close in her vaginal area." Investigator Bass-Caine testified
that she was surprised at J's reaction in | eaning over and
reveal ing her private parts. She stated that she had never seen
anot her child abuse victimrespond in such an "ani mat ed" manner.
She further testified that J did not appear to be upset at the
time she related this information to her.

After Investigator Bass-Caine conpleted her report, the
officers left. BT did not take J to the doctor that evening,
but waited until the next norning to have a physician exam ne
her. An exam nation revealed that there "was no evi dence of
brui sing, no evidence of any discharge, no evidence of any
swelling or any laceration.” The exam nation further noted that
J's "anatony was normal, only sone mnor erythema or redness.”
The doctor was unable to determ ne whether there was any digital
penetration. The doctor further testified that the redness
coul d have been caused by any nunber of things.

In the nonths follow ng the incident, BT noticed a change
inJ. J began "wetting the bed, wal king in her sleep, having
ni ght mares, [she] did not want to be alone, didn't want [BT] out

of her sight.” 1In addition, J began throwi ng things, acting
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out, and physically hurting herself. Finally, J was still very
clingy, and was traumati zed each tinme she saw a bl ack Ni ssan
pi ckup truck, simlar to the one driven by Appellant.

Because of J's declining behavior, BT took J to see a child
clinical psychologist, Dr. Rogers. BT told J that they "were
going to see a doctor who woul d help her get better and get over
the nightrmares and the rages, the crying.” |In January 1997, J
had her first neeting with Dr. Rogers. Dr. Rogers testified
that she told J that she was "not a shot doctor and not a doctor
that |ooks in ears and at teeth; but a doctor that tal ks about
feelings and worries.” Her testinony in this respect, however,
was contradi cted by her answers on cross-exam nation and re-
cross-exam nation. In response to several of defense counsel's
guestions, Dr. Rogers stated that she did not renenber exactly
what she told J. She added that she was not sure whether J knew
why her not her had brought her or what kind of doctor she was.

J met with Dr. Rogers in the early part of 1997 and then
again in late 1998, in all neeting with her 13 tines. During
the sessions, Dr. Rogers talked with J. She also frequently
played with J on the floor or drew pictures with her. Dr.
Rogers testified that during the second session, J told her that
"Dave" had touched her. She further testified that, in a later
session, J told her, while pointing to her vagi nal area, that

"[ Dave] put his finger on [her]." The doctor stated that a
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"recurring thenme" during these sessions "was that [Dave] had
said if [J] tal ked about what had happened, he was going to get
her, hurt her, her famly.”™ To aid J in discussing the abuse,
Dr. Rogers would have J draw pictures about the incident. On
several occasions, J drew pictures of Appellant, "describing him
as nean and ugly, drew himas a worm as a nonster[.]” On
occasion, J would yell at these draw ngs or stonp on them

Appel | ant was eventual ly charged with commtting indecent
acts upon J and communicating a threat to her. At trial, the
Gover nment sought to have BT, Investigator Bass-Caine, and Dr.
Rogers testify regarding J's statenents to them under various
exceptions to the hearsay rule. To prevent the hearsay
testinony, Appellant submtted a notion in |imne, arguing that
J's hearsay statenents were not adm ssible under MR E.s 803(2),
807, or 803(4). During a hearing on the notion, pursuant to
Article 39(a), UCMJ, 10 U S.C. § 839(a) (2000), the Governnent
argued that J's statenents to her nother and I nvestigator Bass-
Cai ne were adm ssible as excited utterances under MR E. 803(2).
The Governnent further maintained that J's statenents to Dr.
Rogers were adm ssible under MR E. 803(4) as statenents nade
for the purpose of nedical diagnosis or treatnent.

J testified during the hearing and on the nerits, but
neither trial counsel on direct exam nation, nor defense counsel

on cross-exam nation, could get her to discuss the facts
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rel evant to the charged of fenses. She di scussed general details
about her life and famly, but was unable or unwilling to
el aborate on her relationship with Appellant, SK, or Dr. Rogers.

After the Article 39(a) session, the mlitary judge denied
the defense nmotion. The mlitary judge concluded that J's
statenents to her nother and |Investigator Bass-Cai ne were
adm ssible as excited utterances. |In reaching this conclusion,
the judge found that the statenents related to a startling event
(Appel l ant's indecent touching and threat) and that "they were
made while [J] was still under the stress and excitenent caused
by the event, and they were not the result of reflection or
fabrication."

As to J's statenents to Dr. Rogers, the judge determ ned
that they were adm ssible under MR E. 803(4). 1In reaching this
conclusion, the mlitary judge nmade several findings. First, he
found that Dr. Rogers "told the victimthat her role was to help
the victimfeel better.” He also found that "J understood that
Dr. Rogers was her doctor, and that she went to Dr. Rogers to
feel better." The judge therefore reasoned that J nmade the
statenents for the purpose of nedical diagnosis with "sonme
expectation of receiving a nedical benefit.” Finally, in the
alternative, the judge determned that all three statenents were

adm ssi bl e as residual hearsay under MR E. 807. In making this

10
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determ nation, the judge did not nmake specific findings of fact,
but st at ed:
In the alternative, all of these statenents were

adm ssi bl e because the victimtestified at trial, was

subject to confrontation and cross-exam nation, and

the totality of the circunstances indicated that the

statenents were trustworthy. The court determ ned

that (A) the statenents were offered as evidence of

material facts; (B) the statenents were nore probative

on the points for which they were offered than any

ot her evidence the governnent could procure through

reasonabl e efforts; and (C) the general purpose of the

rules of evidence and the interests of justice were

best served by adm ssion of the statenents into

evi dence| . ]

The Arny Court of Crimnal Appeals in affirmng the
mlitary judge's decision, held that J's statenments to her
nmot her were excited utterances under MR E. 803(2). Donal dson
ARMY No. 9900544, slip op. at 5-6. The court al so agreed that
J's statenents to Dr. Rogers were adm ssible under MR E
803(4). The court, however, held that J's statenents to
| nvesti gat or Bass-Caine were not excited utterances. The court
found that J made the statenments "in a calm matter-of-fact
manner and, thus, [the statenments were] nade as a result of
recall not as a result of the event.”" 1d. at 7. The court
t herefore concl uded: "The circunstances surrounding [J's]
statenent and the nature of her responses to Investigator Bass-
Cai ne' s questioning, convinces us that they were reflective and

not nmade under the stress or excitenent of events fromthe

past.” 1d. (citing United States v. LeMere, 22 MJ. 61, 68

11
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(CMA 1986)). Nevertheless, the court affirnmed the mlitary
judge's conclusion that J's statenents to I nvestigator Bass-
Cai ne were adm ssible as residual hearsay under MR E. 807. |Id.
at 9.

In his appeal to this Court, Appellant again asserts that
J's statenments to her nother, Dr. Rogers, and |nvestigator Bass-
Cai ne are inadm ssible hearsay statenents. He argues that J's
statenments to her nother were not nmade under the stress or
excitenent of a startling event. Specifically, he asserts that
considering the significant tine gap between the event and J's
statenent, J's statements to her nother were nade upon
reflection. Second, Appellant maintains that J's statenments to
Dr. Rogers "were not made with the understanding that if she
were truthful, she would be helped.” Finally, Appellant asserts
that J's statements to I nvestigator Bass-Caine | acked
"equi val ent circunstantial guarantees of trustworthiness
conparabl e to other hearsay exceptions.” As such, Appell ant
argues that the mlitary judge and the lower court erred in
admtting these statenents under MR E. s 803(2), 803(4), and
807.

W reviewa mlitary judge's ruling on the adm ssibility of

evi dence for abuse of discretion. United States v. Mbdolick, 53

MJ. 174, 176 (C. A A F. 2000)(citing United States v. Hyder, 47

MJ. 46, 48 (C. A A F. 1997)). An abuse of discretion occurs

12
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when a mlitary judge either erroneously applies the | aw or
clearly errs in making his or her findings of fact. United

States v. Hunpherys, 57 MJ. 83, 90 (C. A A F. 2002).

DI SCUSSI ON

A Adm ssibility of J's Statenent to BT Under MR E. 803(2).

An ot herw se inadm ssi bl e hearsay statenent is adm ssible
under MR E. 803(2), even though the declarant is available as a
witness, if (1) the statenent relates to a startling event, (2)
t he decl arant nakes the statenent while under the stress of

exci tement caused by the startling event, and (3) the statenent

is spont aneous, excited or inpulsive rather than the product
of reflection and deliberation.”” United States v. Feltham
MJ. _ (CAAF 2003); United States v. Arnold, 25 MJ. 129,

132 (C.M A 1987)(quoting United States v. Iron Shell, 633 F. 2d

77, 86 (8th Gir. 1980), cert. denied, 450 U.S. 1001 (1981)).

Appel | ant does not dispute that sexual abuse acconpani ed by
a threat of harmwould constitute a startling event. Nor does
Appel I ant dispute that J's statenments related to sexual abuse
and a threat of harm Appellant contests the mlitary judge’'s
finding that J's statenents to BT were spontaneous statenents
made under the stress or excitenent of a startling event.

Citing United States v. Grant, 42 MJ. 340, 343 (C A A F. 1995),

United States v. R chnond, 26 MJ. 226 (C. M A 1988), and

several service courts, Appellant argues that there is a

13
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di fference between an utterance nade under stress and excitenent
and one made upon sad reflection or under the trauma of having
to retell events after one has cal ned down. Under these cases,
and Judge Everett’s dissent in Arnold, 25 MJ. at 135, he
contends that the latter statenments do not qualify as excited
utterances. Appellant places particul ar enphasis on the tinme

| ag between the startling event and J's statenent to her nother.
He asserts that J clearly had tinme to cal mdown, and her |ater
excitenent, if any existed, was the product of trauma upon
reflection and was not an excited utterance. Further, Appellant
di stingui shes his case from Arnold by arguing that, unlike the
victimin Arnold, J “had no reason to wait until that evening to
find a ‘conpassionate adult [that she could] trust.’”” He
asserts that because she was with her nother all day, she had an
opportunity to discuss the event earlier in the day. He
therefore maintains that J's statenents were pronpted by her

not her's questioning and not the stress and excitenent of a
startling event.

The argunent that statenments nmade after one has cal ned down
can never be excited utterances presents an unsettled | egal
guestion. The "inplicit prem se" underlying the excited
utterance exception is "that a person who reacts 'to a startling
event or condition' while '"under the stress of excitenent

caused' thereby will speak truthfully because of the |ack of

14
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opportunity to fabricate.” United States v. Jones, 30 MJ. 127,

129 (C.MA 1990). This prem se becones nore tenuous where the
exciting influence has dissipated and one has had the
opportunity to deliberate or fabricate. Even if one were to
have a renewal of the stress involved in the original exciting
event, the existence of a deliberative period increases the
concern that subsequent statenents will be inaccurate or
contrived. On the other hand, sonme courts and commentators have
accepted the prem se that even after the excitenent of a
startling event has dissipated, a subsequent statenent may
constitute an excited utterance if a renewal of the excitenent

provi des an adequate safeguard against fabrication. See United

States v. Napier, 518 F.2d 316, 317-18 (9th Gr. 1975)

(admtting a statenent as an excited utterance where the

decl arant was "suddenly and unexpectedly confronted with a

phot ograph of her alleged assailant,” even though the statenent
related to a startling event that occurred a week prior); 4

Chri stopher B. Mieller & Laird C. Kirkpatrick, Federal Evidence

8 435, at 401-02 (2d ed. 1994)(noting the risks associated with
applying the exception after the "stress subsides," but
inplicitly accepting that adm ssion may occur under the right
condi tions).

We ultimately need not resolve the question of whether the

excited utterance exception can apply to statenents made after

15
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the original stress of excitenment caused by the event has
subsided. W are convinced there was sufficient evidence for
the mlitary judge to conclude that J nmade the statenents to her
not her while she "was under the stress of excitenment caused by
the event, and they were not the result of reflection or
fabrication."

I n determ ni ng whet her a decl arant was under the stress of
a startling event at the tinme of his or her statenent, courts
have | ooked to a nunber of factors. These nmay include: “the
| apse of tinme between the startling event and the statenent,
whet her the statenent was nade in response to an inquiry, the
age of the declarant, the physical and nental condition of the
decl arant, the characteristics of the event, and the subject

matter of the statenment.” Reed v. Thal acker, 198 F.3d 1058,

1061 (8th GCr. 1999). See Mdirgan v. Foretich, 846 F.2d 941, 947

(4th Cr. 1988). A |lapse of tine between a startling event and
an utterance, while a factor in determ ning whether the

decl arant was under the stress of excitenent caused by the
event, is not dispositive of that issue. Arnold, 25 MJ. at 132

(citing Garcia v. Watkins, 604 F.2d 1297, 1300 (10th G r

1979)); United States v. Scarpa, 913 F.2d 993, 1017 (2d Gr

1990); Iron Shell, 633 F.2d at 85.

As a general proposition, where a statenent relating to a

startling event does not imediately follow that event, there is

16
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a strong presunption against admssibility under MR E. 803(2).
Jones, 30 MJ. at 129. However, courts have been nore flexible
in cases in which the declarant is young, particularly where the
statenent was nade during the child' s first opportunity al one
with a trusted adult. See id. (acknow edging that children may
stay excited | onger than adults); Arnold, 25 MJ. at 132
(statenment of 16-year-old rape victimheld adm ssible despite at
| east a 12-hour | apse between the rape and the statenent);

United States v. Farley, 992 F.2d 1122, 1126 (10th G

1993) (adm tting statenments of five-year old though one statenent
was nmade two hours after the assault and the other at |east 12
hours after the assault); Mrgan, 846 F.2d at 947 (finding that
a four-year old s three-hour |lapse in reporting an assault was
“well within the bounds of reasonabl eness” for an excited

utterance); Goss v. Geer, 773 F.2d 116, 119-20 (7th Cr

1985) (hol ding that a | ower court properly admtted a four-year
ol d's hearsay statenent although she made it 12-15 hours after

the startling event); lIron Shell, 633 F.2d at 86 (admtting

statenment of nine-year-old victimas an excited utterance
al t hough she nmade the statenent one hour after the assault);

but see Thal acker, 198 F.3d at 1062 (questioning the rationale

for applying the excited utterance exception differently for

children and adults).

17
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In Appellant's case, the mlitary judge found that J nade
the statements to her nother while she "was under the stress and
exci tement caused by the event.” This finding is supported by
the facts. It is undisputed that J was three years old at the
tinme of the event. She was able to denpbnstrate exactly where
she cl ai ned Appel |l ant had touched her. J's nother testified
that J's behavi or throughout the day was abnormal. She stated
that J was unusually quiet and clingy. Furthernore, she
testified that when she attenpted to wash J's vaginal area, J
becanme “hysterical.”

As to the lapse intime, the mlitary judge' s findings
indicate that J nust have nmade her statenment within roughly 11
to 12 hours of the abuse. Although the lapse in tine is
significant, it is made less significant by the fact that there
was evi dence indicating that Appellant threatened to kill J, her

brot her and her nother if she told about the abuse. See Arnold,

25 MJ. at 132. Under the circunstances, the delay was not so
long that it was clearly erroneous for the judge to find that J
was still under the stress of a startling event.

Finally, contrary to Appellant's contention, there were
facts supporting the mlitary judge's finding that J and her
not her were not al one during the day. BT testified that her
friend, Ms. Sandreth, acconpanied her and J to the doctor's

office and to the mall. She also stated that on their way hone

18
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fromthe mall, they picked up J's brother. Appellant has failed
to show that this finding was clearly erroneous.

VWhile the facts of United States v. Grant, 42 MJ. 340

(C.A AF. 1995), are simlar to those present in this case,
there are significant differences that distinguish it fromthis
case. Unlike the present case, the victimin Gant appeared to
be happy, was not acting abnormally, and was "'telling .

about all the Christmas presents she had received " just prior
to maki ng her hearsay statenent. 1d. at 341. Mreover, the

victimin Gant made her statenent 36 to 48 hours after the

all eged startling event, three to four tines the lapse in this
case. |d. Finally, unlike J's distressed response in this
case, the victimin Gant appeared "'very sad and teary eyed "
when she nmade her statenments. 1d. These distinctions suggest
that Appellant's reliance on Gant is m splaced.

On the facts of this case, the mlitary judge did not
clearly err in finding that J was still under the excitenent and
stress of a startling event when she made the incrimnating
statenents about Appellant to her nother. Therefore, there was
no abuse of discretion in admtting the statenents as excited

utterances.

B. Adm ssibility of J's Statenents to Dr. Rogers Under MR E
803(4).

19
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Under MR E. 803(4), certain hearsay statenents nmade to
medi cal personnel are adm ssible even though the declarant is
avai l able as a witness. Those statenents i ncl ude:

Statenents nmade for purposes of nedical diagnosis or

treatment and descri bed nedical history, or past or

present synptons, pain, or sensation, or the inception
or general character of the cause or external source

t hereof insofar as reasonably pertinent to diagnosis

or treatnent.

MR E 803(4) is not limted to statenents nmade to |icensed

physicians. In United States v. Welch, 25 MJ. 23, 25 (C MA

1987), this Court held that a victinls statenents to a
psychol ogist fell within the scope of MR E. 803(4). Severa

years later, in United States v. Mdrgan, 40 MJ. 405 (C MA

1994), we stated that under the “proper circunstances,
statenents made to psychol ogi sts, social workers, and ot her
health care professionals may well fall within the purview of
t he medi cal -treatnent exception to the hearsay rule.” [1d. at

408 (citing Welch, 25 MJ. at 25). See United States v. Haner,

49 MJ. 72, 77 (C.A A F. 1998). W ultimately held in Mrgan
that a victims statenments to two social workers qualified as
statenents of nedical diagnosis or treatnent under MR E
803(4). 1d. at 409. CQur position is consistent with a nunber
of federal circuits who have held that statenments to
psychol ogi sts are adm ssible as statenments for the purpose of

medi cal diagnosis or treatnment under Fed. R Evid. 803(4). See
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United States v. Yellow, 18 F.3d 1438, 1442 (8th Cr. 1994);

United States v. Newran, 965 F.2d 206, 210 (7th Cr. 1992);

Morgan, 846 F.2d at 949 n. 17.

Statenents offered under MR E. 803(4) nust satisfy two
requirenents to be adm ssible: “first the statenents nust be
made for the purposes of ‘nedical diagnosis or treatnent’; and
second, the patient must nake the statenment ‘with sone
expectation of receiving nedical benefit for the nedical

di agnosis or treatnment that is being sought.”” United States v.

Edens, 31 MJ. 267, 269 (C.MA 1990)(quoting United States v.

Deland, 22 MJ. 70, 75 (C.MA. 1986), cert. denied, 479 U S. 856

(1986)). Wile both requirenents nust be nmet, the "critical
question [in this inquiry] is whether [the patient] had sone
expectation of treatnment when she tal ked to the caregivers.”
Haner, 49 MJ. at 76. "The key factor in determ ning whether a
particul ar statenent is enbraced by the nedical -treatnent
exception is "the state of mnd or notive of the patient in
giving the information to the physician and the expectation or
perception of the patient that if he or she gives truthful
information, it will help himor her to be healed.'" Mrgan, 40

MJ. at 408 (quoting United States v. Wiite, 25 MJ. 50, 51

(CMA 1987)). In United States v. Siroky, 44 MJ. 394, 400

(C.A AF 1996), we recognized that "a small child may not be

able to articulate that he or she expects sonme benefit from
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treatnment." Thus, we stated that where a child is involved, "it
is often inportant for their caretakers to explain to themthe
i nportance of the treatnent in terns that are understandable to

the child.” 1d. (citing United States v. Avila, 27 MJ. 62, 66

(CMA 1988)). A mlitary judge's determnation that a patient
made a statenment for the purpose of nedical diagnosis or
treatment out of an expectation of receiving nedical benefit is
a question of fact that we review for clear error. Siroky, 44
MJ. at 399.

Looking only at J's visits with Dr. Rogers, there is little
evi dence that J would have understood that Dr. Rogers was a
doctor from whom she coul d have expected sone nedi cal benefit.
Dr. Rogers testified that she did not wear a doctor’s coat, she
did not do a physical exam nation, she did not give shots or
take J's tenperature or blood pressure. Further her office was
in a shopping center and not a nedical facility like a hospital
or an outpatient treatnment office, which m ght otherw se have
suggested to J that Dr. Rogers was a doctor. Finally, she
testified that J's visits often consisted of the two of them
pl ayi ng or draw ng toget her.

Moreover, Dr. Rogers' testinony regarding what she told J
was contradictory. At one point she stated that she told J she
was a doctor, but not a shot doctor. On cross-exam nation,

t hough, she stated that she did not renmenber exactly what she
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told J. She added that she was not sure whether J knew what

ki nd of doctor she was or why J was there. Still later in her
testimony, the doctor testified that she was confident she told
J that she was a doctor and that her role was to help J dea

with what was bothering her and to hel p make things better.

Yet, on re-cross-exam nation, she again stated that she did not
recall what she told J. Further, Dr. Rogers stated that she did
not know whet her J understood that she was a doctor or whether J
knew why she canme to Dr. Rogers' office.

On the other hand, J's nother's testinony strongly supports
a conclusion that J had an expectation of medical benefit when
she visited with Dr. Rogers. BT testified that before she took
J to Dr. Rogers, she told J that she was going to take her to
"see a doctor who would help her get better and get over the
ni ght mares and the rages, the crying.” She further stated that
J "seened to understand” why she needed to see Dr. Rogers.

Al though a child' s testinony about his or her expectation
of receiving nmedical benefit would nornmally be given great
weight, J's in-court affirmation that she went to Dr. Rogers to
get better, while relevant, is not conclusive for several
reasons. First, she initially was unable or unwilling to
testify about why she went to see Dr. Rogers. It was only after
trial counsel asked her whether she went to see Dr. Roger "to

feel better" that she nodded her head in the affirnmative.
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Second, when asked why she needed to get better, J was unable to
answer and only shrugged her shoulders. Finally, it is unclear

fromJ's statenment whether, at the tine she began her counseling

sessions with Dr. Rogers, she expected a nedical benefit as
required by MR E. 803(4).

Based on the above testinony, the mlitary judge made the
foll owi ng findings:

Prior to going to see Dr. Rogers, the victins

nmot her told her that they were going to see a doctor

who woul d hel p her get better and get over the rages,

crying and nightmares . . . . At the beginning of the

first session, Dr. Rogers explained to the victimthat

she was not a doctor who gives shots or | ooks in ears

or at teeth, but she was a doctor who tal ks about

“feelings” and “worries.” Dr. Rogers told the victim

that her role was to help the victimfeel better. The

vi cti munderstood that Dr. Rogers was her doctor, and

that she went to Dr. Rogers to feel better.

Based on the totality of the evidence presented, we hold
that the mlitary judge did not clearly err in finding that Dr.
Rogers told J she was a doctor and that she would help J fee
better. Mreover, while we recognize that this is a close case,
the testinony of J, and particularly that of her nother, support
the judge's finding that J understood that Dr. Rogers was a
doctor and that she was going to help J get over her problens.

Appel I ant argues that this case is simlar to United States

v. Faciane, 40 MJ. 399 (C.MA 1994) and Siroky, both cases in
whi ch we concl uded that there was insufficient evidence to find

that a child/declarant had an expectation of receiving a nedical
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benefit by talking with nmental health professionals. However,
we believe this case is distinguishable from Faci ane and Siroky.

I n Faci ane, a nother suspected her ex-husband of sexually
abusing their three-year-old daughter. 40 MJ. at 399-400. She
decided to file a police report and take her daughter to a
children's counselor at an area hospital. 1d. at 401. She
testified that she told her daughter that “she was going to go
see a doctor there and there would be a lady there for her to
talk to.” 1d. However, she later admtted that she could not
recal | exactly what she told her daughter. 1d. The counsel or
who interviewed the child was not dressed |ike a doctor, did not
conduct any physical exam nation, and net with the child in an
office filled with toys. [d. The counselor was unable to
remenber exactly what she told the child she was there for,
except that she thought she told the child that she was *going
to talk and play with her.” 1d.

Based on these facts, we held that there was insufficient
evi dence to support the mlitary judge’s conclusion that the
child s statenents were adm ssible under MR E. 803(4). 1d. at
403. In so doing we stated:

Al t hough the child may have associated a hospital with

treatment and may have known that she was in a

hospital when she talked with Ms. Thornton, there is

no evidence indicating that the child knew that her

conversation “with a |l ady” in playroom surroundi ngs

was in any way related to nedi cal diagnosis or
treatment. Ms. Thornton testified that she did not
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present herself as a doctor or do anything nedical.
There is no evidence that Ms. Thornton was dressed or
otherwise identified as a nedical professional. The
interview took place in aroomfilled with toys.

There is nothing suggesting that the child nade the
statenents with the expectation that if she woul d be
truthful, she woul d be hel ped.

I d. (enphasis added).

Simlarly, in Siroky, a nother took her two-and-a-half-
year-ol d daughter to a psychotherapist, claimng that the child
had been sexual ly abused by the child s father. 44 MJ. at 395.
The doctor was unable to renmenber whether she introduced herself
as a doctor. 1d. She testified that she generally introduced
herself to her patients as a “helper” and was there to talk
about “feelings and to help” the child. [d. The doctor and the
child played with toys together. 1d. Wen asked on cross-
exam nati on whet her she believed the child was aware of why the
famly visited her office, the doctor stated, the child's
“famly and nother . . . would refer to me as ‘the lady’ or ‘the
doctor.’” 1d. at 397. She also stated that she did not think a
child so young woul d understand what a counsel or was, although
the child woul d understand that she was a helper. |d.

Based on this testinmony, we held that MR E. 803(4) was
i napplicable. 1In so holding we expl ai ned:

Even if there was clearly sufficient evidence to neet

the requirenent that the statenents were nade for the

pur poses of treatnment, there is sinply insufficient

evidence in the record to support the expectation-of-
treatment prong. As this prong focuses on the
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declarant’s state of m nd, we recognize that a snal
child may not be able to articulate that he or she
expects sone benefit fromtreatnment. Thus it is often
inportant for their caretakers to explain to themthe
i nportance of the treatnment in ternms that are

under standable to the child. Not only did [the child]
not testify in this trial, but also there is no

evi dence on the record that her nother explained the

i nportance of treatnment to [the child]. Specifically,
the record does not give us any indication that the
statenents made by [the child] concerning her father
on July 24, 1992, were believed by her to be pertinent
to treatnent. Further as in Faciane, there is
insufficient evidence for us to draw the inference
that [the child] nust have known that any statenent
she made woul d help her in treatnent. [The counsel or]
did not present herself as a doctor and did not engage
in any activity which [the child] could have construed
as treatnent. Further, the interviews with [the
child] were conducted in a roomfilled with toys.

Id. at 400-01 (enphasis added).

Unl i ke Faci ane and Siroky, there is evidence in this case
to indicate that J understood that Dr. Rogers was a doctor
Taken together, the testinony of Dr. Rogers, BT, and J, provided
the mlitary judge with sufficient facts for himto find that J
expected sonme nedical benefit from discussing her problens with
Dr. Rogers. W therefore hold that the judge did not abuse his
di scretion by admtting J's statenent to Dr. Rogers under MR E
803(4), and therefore, in response to the granted issue,
conclude that the Court of Crimnal Appeals did not err in
affirmng the mlitary judge's adm ssion of J's statenments to

Dr. Rogers.
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Because we hold that the mlitary judge did not err in
admtting J's statenents to Dr. Rogers under MR E. 803(4), we
need not reach whether the statenents were al so adm ssible as
resi dual hearsay under MR E. 807

C. Applicability of J's Statenents to Investigator Bass-Caine
Under M R E. 807

Appel lant's final argunment is that J's statenents to
| nvesti gat or Bass-Caine were inadm ssible under MR E. 807
MR E. 807 is a residual hearsay exception rule, permtting a
party to introduce hearsay evidence that does not otherw se fal
under the exceptions contained in MR E. s 803 and 804, where
certain requirenents are net. The rule states:

A statenment not specifically covered by Rule 803 or
804 but havi ng equival ent circunstantial guarantees of
trustworthiness, is not excluded by the hearsay rule,
if the court determnes that (A) the statenent is

of fered as evidence of a material fact; (B) the
statenent is nore probative on the point for which it
is offered than other evidence which the proponent can
procure through reasonable efforts; and (C) the
general purposes of these rules and the interests of
justice will best be served by adm ssion of the
statenent into evidence. However, a statenment nay not
be adm tted under this exception unless the proponent
of it makes known to the adverse party sufficiently in
advance of the trial or hearing to provide the adverse
party wwth a fair opportunity to prepare to neet it,
the proponent’s intention to offer the statenent and
the particulars of it, including the nane and address
of the decl arant.

(Enmphasi s added.)
Appel  ant argues that the | ower court erred in concl uding

that J's statenments to I nvestigator Bass-Caine were reliable
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because they were acconpani ed by circunstantial guarantees of
trustworthiness |ike those supporting the other hearsay
exceptions.

In United States v. Ganbra, 33 MJ. 331, 334 (CMA

1991), we stated that for a hearsay statement to be adm ssible
under the residual hearsay exception it "must have 'equival ent
circunstantial guarantees of trustworthiness' as do the first 23
exceptions." In determ ning whether a statenent is supported by
circunstantial guarantees of trustworthiness, we ook to a
nunber of indicia of reliability. These may include, anong
other things: (1) the nmental state of the declarant; (2) the
spontaneity of the statenent; (3) the use of suggestive
questioning; and (4) whether the statenent can be corroborat ed.

United States v. Grant, 42 MJ. 340, 343-44 (C. A A F. 1995); see

United States v. Kelley, 45 MJ. 275, 281 (C. A A F. 1996);

United States v. Cox, 45 MJ. 153, 157 (C A A F. 1996). O her

indicators of reliability may include the declarant’s age or the
ci rcunst ances under which the statenent was nmade. Kelley, 45
MJ. at 281; see Cox, 45 MJ. at 157. A court's factual
findings on the existence of circunstantial guarantees of

trustwort hi ness are reviewed for clear error. United States v.

Wor kman, 860 F.2d 140, 144 (4th Cr. 1988). W accord a
mlitary judge "considerable discretion" in admtting evidence

as residual hearsay. Kelley, 45 MJ. at 281-82.
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In this case, the Arny Court of Crim nal Appeals nmade
several findings to support its conclusion J's statenents to
| nvesti gat or Bass-Cai ne had the kind of guarantees of
trustworthiness found in other hearsay exceptions. First, it
found that “the ‘spontaneity’ of [J's] nonverbal adjustnent of
her clothing prior to touching her vagina indicates
trustworthiness.” Donal dson, ARMY No. 9900544, slip op. at 7.
In addition to the spontaneity of the statenent, the court found
that | ess than sixteen hours had transpired between the incident
and the interview with the investigator, and the “events were
still fresh in [J's] young nmenory.” |Id. at 8. The court
further found that J had no notive to fabricate. |1d. Finally,
the lower court determned that J's statenents to Investigator
Bass- Cai ne were corroborated by J's statenments to BT and Dr.
Roger s.

Appel I ant chal | enges these findings on several bases.
First, he asserts that J's action in adjusting her clothing to
show where Appel |l ant touched her is not an indication of
reliability because "[i]t is not uncommon for a child of this
age to renove her clothing in front of an adult." Appell ant
particularly notes that J's actions and her statenent were not
surprising in light of the fact that J was present when her

nmot her recounted J's initial statenent on at | east three
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occasions--to Ms. Sandreth, Oficer Hagen, and SK, the latter
di scussion culmnating in a heated argunent.

In addition, Appellant objects to the |Iower court's finding
that despite the passage of tine, the substance of the statenent
showed that the "events were still fresh in [J's] young nenory."
He argues that the lack of specificity in J's statenent
denonstrates that the events were not fresh in J's nmenory, but
that she was relying on what her nother had told her. Appellant
further objects to the court's finding that J had no notive to
fabricate. He asserts that there is no support for this finding
and it is persuasive only if one assunes that Appellant is
guilty of the offense. Next, Appellant objects to the | ower

court's reliance on United States v. Lingle, 27 MJ. 704, 708

(AOF. . Cim App. 1988) in reaching its conclusion that J's
tender age increased the probability that her statenents were
truthful. Appellant argues that Lingle is inapplicable in this
case because J's statenents were not made to a playmate, but
rather to an adult. Finally, because Appellant contends that
J's statenents to her nother and Dr. Rogers are inadm ssible, he
mai ntains that J's statenents to the investigator were not
corroborated by adm ssible circunstantial evidence.

On the one hand, this Court has generally treated hearsay
statenents solicited by police officers, particularly when they

are elicited in private conversations, with caution. United
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States v. Ueta, 44 MJ. 290, 296 (C A A F. 1995 (citing United

States v. Pollard, 38 MJ. 41, 49 (CMA 1993)). 1In addition,

in this case, J's statenents to |Investigator Bass-Caine were
preceded by several enotionally charged conversati ons between BT
and Ms. Sandreth, Oficer Hagan, and SK, each of which J heard,
rai sing the concern that J's recollection of the events could
have been colored by her nother's view of the incident. As
Appel  ant notes, the | ower court appears not to have consi dered
this concern in reaching its determ nation nor substantiated its
finding that J had no notive to fabricate.

On the other hand, we agree with the lower court that J's
spont aneous act of pulling her panties aside and pl aci ng her
finger by her vaginal area was an unusual event that supports a
finding of reliability. Investigator Bass-Caine testified that
she had never seen a child witness perform such an act.

Mor eover, because we conclude that the mlitary judge did not
err in admtting J's statenents to her nother and Dr. Rogers, we
di sagree with Appellant that J's statenments were not
corroborated by adm ssible circunstantial evidence. Lastly, we
di sagree with Appellant that J's statenents did not contain the
degree of specificity normally associated with reliable
statenents. J was able to identify who touched her, where she

was touched and the manner in which the touching occurred.
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Therefore, while there are points to consider agai nst
adm ssion of the statenents as residual hearsay, Appellant has
failed to denonstrate that the mlitary judge abused his
“consi derabl e di scretion” when he determ ned that the statenents
wer e acconpani ed by circunstantial guarantees of
trustworthiness. Kelley, 45 MJ. at 281-82. W therefore
conclude that the |ower court did not err when it held that the
mlitary judge properly admtted J's statenents to Investigator
Bass- Cai ne under MR E. 807

CONCLUSI ON
The decision of the United States Army Court of Crim nal

Appeal s is affirned.
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EFFRON, Judge (concurring in part and in the result):

| agree with the |ead opinion with respect to the
adm ssibility of the testinmony of BT and Dr. Carrie Rogers. |
wite separately regarding the | ead opinion s conclusion that
the testinony of Investigator Tracy Bass-Cai ne was adm ssible
under the residual hearsay exception, Mlitary Rule of Evidence
807 [hereinafter MR E.].

As our Court noted in United States v. Kelley, 45 MJ. 275

(C A AF 1996), the legislative history of the residual hearsay
exception indicates that the exception should be used “very
rarely, and only in exceptional circunstances.” 1d. at 280
(citations and internal quotations omtted). The express
exceptions to the hearsay rule are tightly drawn and are limted
to circunstances that offer assurance of reliability. MRE

807 requires that the circunstances of the nmaking of a statenent
of fered under the residual exception provide the sane degree of
assurance of reliability as is found under the specific
exceptions.

The present case involves hearsay testinony by |Investigator
Bass- Cai ne about the results of her interviewwth J, the 3-
year-old victim In the few hours that preceded the interview,
J heard her nother engage in five enotionally charged
conversations in which her nother recounted details of the

incident to her sister, her best friend, an acquai ntance of her
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friend who was a deputy sheriff, Appellant's girlfriend, and a
police officer. J was so distraught during her nother’s

i nterchange with Appellant’s girlfriend that she covered her
ears with her hands and cried while the two wonen yel |l ed and
cursed at each ot her.

The repeated, enotional recounting of the details by the
not her — a person who woul d have the trust and confidence of
the child -- created a substantial risk of reinforcing the
not her’ s description of the events in the mnd of this 3-year
old, as distinct fromher own recollection of the events. Under
t hese circunstances, there is a significant risk that J's
responses to Investigator Bass-Caine involved an unreliable
regurgitation of the nother’s recitation rather than her own
recol | ection.

The risk was not aneliorated in this case by evidence that
woul d of fer any objective assurance as to how the interview was
conducted. This is particularly inportant in view of the degree
of skepticism applicable when statenents are sought by, and nade

to, police investigators. See, e.g., United States v. Ueta, 44

MJ. 290, 296 (C. A A F. 1995 . 1In the present case, the
guestioning of J was undertaken by the investigator in private,
with no video or audio recording or other nmeans of assessing the

details of the intervi ew
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Under the circunstances of the case, this hearsay testinony
does not present the type of special circunstance denonstrating
guarantees of trustworthiness equivalent to the enunerated
hear say exceptions. Nonetheless, in view of the admssibility
of the bal ance of the evidence agai nst Appellant, any error in

admtting Investigator Bass-Caine’ s testinony was harmnl ess.
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