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Judge ERDMVANN del i vered the opinion of the Court.

Appel l ant, Specialist Gegory G Rorie, was tried by genera
court-martial at Fort Pol k, Louisiana. Pursuant to his pleas, he
was convicted of three specifications of wongful distribution of
cocaine in violation of Article 112a, Uniform Code of Mlitary
Justice [hereinafter UCMI], 10 U . S.C. 8 912a (2000). Appellant
was sentenced to confinenent for two years and reduction to the
grade of Private E-1. On June 8, 2001, the convening authority
approved the sentence. On June 28, 2002, the Arny Court of
Crimnal Appeals affirmed the findings and sentence in a

menor andum deci sion. United States v. Rorie, ARMY 20000964 (A.

CG. Cim App. June 28, 2002).

Appel I ant di ed on August 31, 2002. On Septenber 27, 2002,
Appel lant’ s detail ed appel | ate def ense counsel filed a Petition
for Gant of Review and a Motion to Abate with this Court. Upon
consideration of the Petition for Gant of Review and the Mdtion
to Abate, we specified and ordered briefs on the follow ng two
i ssues:

| SSUE |
VWHETHER THE FI LI NG OF A PETI TI ON FOR GRANT OF
REVI EW BY APPELLATE DEFENSE COUNSEL WAS
SUFFI CI ENT TO CONFER JURI SDI CTION ON THI' S
COURT OR WHETHER JURI SDI CTI ON WAS RETAI NED BY
THE UNI TED STATES ARMY COURT OF CRI M NAL
APPEALS.

| SSUE | |
| N THE EVENT THAT THI S COURT DOES HAVE
JURI SDI CTI ON, WHETHER THE PROCEEDI NGS SHOULD
BE ABATED

Prior to argunent the parties agreed that this Court had

jurisdiction over the question of whether the proceedi ngs and
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conviction in this case should be abated ab initio. Therefore,
we proceed directly to consideration of the second specified
i ssue. For the reasons that follow, we hold that abatenent ab

initio is neither appropriate nor required at this Court.

FACTS

The United States Arny Court of Crim nal Appeal s reviewed
Appel lant’ s conviction and affirmed the findings and sentence in
a menorandum deci si on on June 28, 2002. On July 1, 2002,

Appel lant’s initial appellate defense counsel prepared
correspondence to Appellant advising himthat the Arny court had
rendered a decision in his case. On July 5, 2002, the Deputy
Clerk of the Army court sent notice of the Arnmy court decision to
Appel lant by certified mail, return receipt requested.

On July 12, 2002, the United States Postal Service returned
the certified mail with the notation “Forward Tine Exp Rtn to
Send.” Constructive service was therefore effected on July 5,
2002, as the appell ate defense counsel had received a copy of the
deci sion and the decision had been deposited in the United States
mail to Appellant on that date. Article 67(b)(2), UCMI, 10
U.S.C. § 867(b)(2) (2000).

Appel I ant had 60 days within which to petition this Court
for a grant of review, a period that would have expired on
Sept enber 3, 2002. On August 31, 2002, Appellant sustai ned
massi ve head trauma in an autonobil e accident and died. Upon
| earni ng of Appellant’s death, appell ate defense counsel sought

and obtained a copy of the death certificate. Subsequently, on
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Sept enber 27, 2002, appell ate defense counsel filed a Petition
for Gant of Review and a Mdtion to Abate the proceedi ngs.

Upon consi deration of the Petition for G ant of Review and
the Motion to Abate, this Court specified the previously noted

i ssues and directed that the parties file briefs.

BACKGROUND

Principals of Abatenment ab initio

Appel lant’ s notion for abatenent rests upon the general
concept that the death of an accused after conviction but before
conpl etion of an appeal of right abates the entire proceeding
fromits inception. |If granted, abatement ab initio has the
effect of “elimnating or nullifying” the proceeding or
conviction “for a reason unrelated to the nmerits” of the case.

Black’s Law Dictionary 2 (7th ed. 1999). *“[I]t is as if the

def endant had never been indicted and convicted.” United States

v. Logal, 106 F.3d 1547, 1551-52 (11th G r. 1997).

Two reasons are commonly advanced in support of abatenent ab
initio upon the death of a crimnal defendant/appellant. The
first reason advanced relates to the interests of justice. The
7th Circuit Court of Appeals has noted that “the interests of
justice ordinarily require that [a defendant] not stand convicted
wi thout resolution of the nerits of his appeal” and echoed the
Suprene Court’s view that such an appeal “is an ‘integral part of
[our] systemfor finally adjudicating [the] guilt or innocence

[of a defendant]’.” United States v. Mehl enkanp, 557 F.2d 126,

128 (7th Cr. 1977)(quoting Giffin v. Illinois, 351 U S 12, 18
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(1956)). See also United States v. Pogue, 19 F.3d 663, 665-66

(D.C. Cir. 1994).

Deat h arguably di srupts appell ate adjudication and may | eave
an unrevi ewed conviction that is unsound, unlawful, or unjust.
Confi dence may be | acking in such convictions; they should not
serve as the basis for finality. See Logal, 106 F.3d at 1552
(“[A] crimnal conviction is not final until resolution of the
def endant’s appeal as a matter of right”); Pogue, 19 F.3d at 665-
66 (rejecting argunents agai nst abatenment ab initio even when the
conviction is based on a guilty plea). Thus, where “death has
deprived the accused of his right to [an appellate] decision,”
abat enent serves the interests of justice by renoving crimnal
convictions that do not have the necessary basis for confidence

to support finality. Moehl enkanp, 557 F.2d at 128.

The second reason advanced is that the penal purposes of a
crimnal proceeding are defeated by the death of the defendant.
Charges, trial, conviction, and sentences are directed at and
puni sh the individual. Those purposes can not be served after

t he def endant has passed away. See United States v. Asset, 990

F.2d 208, 211 (5th Cr. 1993); United States v. Poneroy, 152 F

279, 282 (C.C.S.D.N.Y. 1907). “[S]huffling off the nortal coi
conpl etely forecl oses punishnment, incarceration, or
rehabilitation, this side of the grave at any rate.” United

States v. Dudley, 739 F.2d 175, 177 (4th Gr. 1984).

Application by Federal and State Courts

Nonet hel ess, abatenent is not the universal policy in the

federal and state courts. For a nunber of years, the United
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States Suprene Court’s position on abatenent |acked clarity.EI In

Durhamv. United States, 401 U S. 481 (1971), the Court

acknow edged its previous “anbiguity,” id. at 482, and adopted
the policy of abatenent ab initio:

The unanimty of the |ower federal courts

whi ch have worked with this probl emover the
years . . . is inpressive. W believe they
have adopted the correct rule. Accordingly,
the notion for |leave to proceed in form
pauperis and the petition for a wit of
certiorari are granted. The judgment bel ow
is vacated and the case is remanded to the
District Court with directions to dismss the
i ndi ct ment .

Id. at 483. Justice Blacknun dissented. In his dissent he found
a significant distinction in that the decedent was not exercising
an appeal of right. 1d. at 484 (Blacknun, J., dissenting).

A few years later and wi thout discussion, the Suprene Court

abruptly changed its position on abatenent in Dove v. United

States, 423 U. S. 325 (1976). The entire opinion of the Court
consi sted of the foll ow ng:

The Court is advised that the petitioner died at New Bern
N. C., on Novenber 14, 1975. The petition for certiorari is
therefore dismssed. To the extent that Durhamyv. United
States, 401 U. S. 481 (1971), may be inconsistent wth this
ruling, Durhamis overrul ed.

Id. at 325. Wile the appeal to the Suprenme Court was di sm ssed,

the underlying crimnal conviction was |left intact. Thus,

! See, e.g., Singer v. United States, 323 U.S. 338, 346
(1945) (Court dismssed wit and “remanded to the District Court
for such disposition as law and justice require.”); United States

v. Johnson, 319 U.S. 503, 520 n.1 (1943)(dism ssed wit and Teft
“di sposition of the fine that was inposed to the Grcuit Court of
Appeal s.”); Menken v. Atlanta, 131 U S. 405, 405

(1889) (consi dered the cause “abated” and ordered wit of error

di sm ssed); List v. Pennsylvania, 131 U S. 396, 396 (1888)("“cause
has abated”).




United States v. Rorie, No. 02-0949/ AR

abatenent ab initio has not been a policy at the United States
Suprene Court since 1976

On the other hand, the Federal Circuit Courts of Appeals
unani nously apply the policy when an accused di es before those
courts conpl ete appell ate review of a federal conviction B The
circuit courts have adhered to a policy of abatenment ab initio
despite the Supreme Court’s decision in Dove, largely on the

basis that an appeal to the circuit court is a matter of right,

2 See United States v. Wight, 160 F.3d 905, 908 (2d Gir

1998) (“[We nornmally vacate the judgnment and remand to the
district court with instructions to dismss the indictnent.”);
United States v. Christopher, 273 F.3d 294, 297 (3d Cr

2001) (“The rule of abatenent is well established, and we adopt it
as the lawin this Court. Thus, where a convicted crimnal
defendant dies after filing an appropriate appeal, the conviction
wi |l be abated and the case remanded to the District Court with
instructions to dismss the indictnment.”); United States v.

Dudl ey, 739 F.2d 175, 176 (4th Gr. 1984)(“requiring ultimtely
that case be remanded . . . with direction to vacate ab initio,
as abated, the crimnal proceedings.”); United States v. Asset,
990 F.2d 208, 210 (5th Cr. 1993)(“It is well established in this
circuit that the death of a crimnal defendant pending an appeal
of his of her case abates, ab initio, the entire crimnal
proceeding.”); United States v. Toney, 527 F.2d 716, 720 (6th
Cr. 1975)(conviction vacated and “remand[ ed] the cause to the
District Judge with instructions to dism ss the indictnent

agai nst” the accused.); United States v. Mehl enkanp, 557 F.2d
126, 128 (7th Gr. 1977)(court followed 1ts “established practice
by dism ssing [the] appeal as npot, vacating the conviction

, and remanding the case to the district court for dismssal of
the outstanding indictnment[.]”); United States v. Littlefield,
594 F.2d 682, 683 (8th Cir. 1979)("The death of a defendant in a
crimnal case during the pendency of an appeal renders noot the
appeal and abates the cause agai nst the deceased[.]”); D Argento
v. United States, 353 F.2d 327, 328 (9th G r. 1965)(“[T]he
prosecution abates on the death of the defendant.”); United
States v. Davis, 953 F.2d 1482, 1486 (10th Cr. 1992)("dism ss
[the] appeal and remand the crimnal judgnment . . . to the
district court with instructions to vacat e the judgnent and

di smi ss the underlying |nd|ctnent "); United States v. Logal, 106
F.3d 1547, 1551-52 (11'" Gir. 1997)(“This circuit has adopted t he
gener al rule that the death of a defendant during the pendency of
his direct appeal renders his conviction and sentence void ab
initio; i.e., it is as if the defendant had never been indicted
and convicted.”); United States v. Pogue, 19 F.3d 663 (D.C. Cr
1994) (adopting the general policy of abatement ab initio).
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whereas certiorari is discretionary review before the Suprene

Court. See, e.g., United States v. Christopher, 273 F.3d 294,

296 (3d Gir. 2001); United States v. Pauline, 625 F.2d 684, 685

(5th Cir. 1980); Moehl enkanp, 557 F.2d at 128.

The determ nation of whether and how nmuch of a crim nal
conviction to abate in the state courts varies considerably, with
nost courts adopting sone form of abatement .Bl 1t is worth
noting, however, that a nunber of states have recently changed
their policies, nmoving away from abatenment ad initio. See, e.g.,

State v. Sal azar, 945 P.2d 996, 1003 (N.M 1997)(noting that

several states have substantially changed or abandoned their

policies of abatenment ab initio); State v. Cenents, 668 So.2d

980 (Fla. 1996); State v. Makaila, 897 P.2d 967 (Haw. 1995);

People v. Peters, 537 NNW2d 160 (M ch. 1995).

Application by this Court

This Court has followed the policy of abatenent ab initio

since 1953. In United States v. Msher, 14 CMR 229 (C MA

1953) (summary di sposition), we noted that the petitioner was

®Tim A. Thomas, Annotation, Abatement of State Crininal Case by
Accused’ s Deat h Pendi ng Appeal of Conviction — Mddern Cases, 80
A.L.R 4th 189, 191-200 (1990 & Supp. 2002), identified seven
categories of state court policies on abatenent: abatenent ab
initio when a defendant/appell ant dies pending resolution of his
appeal ; abatenent ab initio where the appeal in issue is an
appeal of right; abatement ab initio where the court has granted
a discretionary application for review, thereafter treating the
case as if the appellant had been given an appeal of right; the
case is not abated and the appeal nay be prosecuted; the case is
not abated ab initio, but the appeal may not be prosecuted; a
personal representative nmay be substituted to avoi d abatenent ab
initio; or, the appeal abates w thout the superior court

addr essi ng whet her the proceedings are abated ab initio.
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deceased and “ordered that this cause be, and the sane is, hereby
abated, and it is further ordered that the Petition for G ant of
Revi ew be, and the sane is, hereby dism ssed.” Since these early
cases, we have routinely applied the policy of abatenent ab
initio in summary fashion when an appellant died while his case
was pending at this Court . H

In United States v. Kuskie, 11 MJ. 253 (C M A 1981), we

specifically addressed the question of whether cases pendi ng
before this Court should be abated ab initio when a
petitioner/appellant dies. This Court adhered to the policy of
abatenent ab initio and distingui shed our review authority from
that of the United States Suprenme Court:

It is true that this Court has referred to
itself as “the suprene court of the mlitary
judicial system” MPhail v. United States,
1 MJ. 457, 462 (C. M A 1976). Such a
characterization in itself, however, is not
sufficient to equate a mlitary accused s
right to petition this Court for review wth
a petition for certiorari to the Suprene
Court. Such an equation ignores the
substantial differences in statutory |anguage
bet ween Article 67(b)(3) and 28 U S. C
1254(1). See 28 U.S.C. 1291. Moreover, it
isindifferent to the critical role this
Court plays in direct review of courts-
martial (Noyd v. Bond, 395 U. S. 683, 694, 89
S.Ct. 1876, 1882, 23 L.Ed.2d 631 (1969)) as
the court of last resort inthe mlitary
justice system Schl esinger v. Council man,
420 U.S. 738, 751, 95 S. Ct. 1300, 1309, 43

L. Ed. 2d 591 (1975). Such distinctions are
central to a proper understanding of the Dove
decision. United States v. Pauline, 625 F.2d

“ See, e.g., United States v. McGIl, 55 MJ. 462 (C.AAF

2001) (summary disposition); United States v. Brown, 34 MJ. 22
(CMA 1991)(summary disposition); United States v. Flannigan, 6
MJ. 157 (C.MA 1978)(summary disposition); United States v.
Johnson, 3 MJ. 391 (C MA 1977)(summary disposition); United
States v. Ferguson, 23 CMA 699, 50 CMR 905 (1975) (sunmary
di sposition).
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684 (5th Cir. 1980); See Disposition of a
Federal Crimnal Case Wien Defendant Dies
Pendi ng Appeal, 13 U Mch.L.J. Ref. 143, 147-
48 (Fall 1979). Moreover, in cases decided
by this Court since Dove v. United States,
supra, we have not adopted this approach to
t he deceased-appellant situation. See United
States v. Flannigan, 6 MJ. 157 (C.MA
1978); United States v. Day, 5 MJ. 998
(CMA 1976); United States v. Johnson, 3
MJ. 391 (CMA 1977).

Id. at 254-55 (footnotes omtted).

Neverthel ess, this Court’s policy on abatenent ab initio
has not been w thout dissent. In Kuskie, Judge Cook disputed
that there were “substantial differences” between the Suprene
Court’s certiorari authority and this Court’s petition authority,

noting that both had the sane “substantive nature as a perm ssive

appeal .” 1d. at 256 (Cook, J., dissenting).
The lack of unanimty on this policy was further evidenced

in Berry v. The Judges of the United States Arny Court of

Mlitary Review, 37 MJ. 158 (C.MA 1993). There, a majority of

this Court abated Berry’'s conviction ab initio because the
conviction was not final within the neaning of Article 71(c),
UucMvi, 10 U.S.C. 8§ 871(c) (2000). Berry died seven days prior to
the expiration of his time within which to petition this Court.
While the majority focused on Article 71, it again rejected the
argunment that this Court’s petition authority was akin to the
di scretionary nature of certiorari review at the Suprene Court.
Rat her, the majority found this Court’s authority “nore
anal ogous” to that of the Federal Circuit Courts of Appeals. I1d.
at 160.

Judges Crawford and G erke dissented. In addition to

finding the facts of Berry’s case to be distinct fromthose

10
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present in Kuskie, the dissent noted a nunber of reasons
supporting a conclusion that abatenent ab initio was not a
required consideration at this Court: (1) appellate jurisdiction
of this Court is simlar to that of the Suprene Court; (2)
finality under Article 71(c) is an admnistrative matter that has
no i nmpact upon determ ning whet her an appeal was of right or

di scretionary; and (3) the practice in this Court is not “nore
anal ogous” to the Federal Circuit Courts of Appeals where the
appeal is one of right. 37 MJ. at 162-65 (Crawford, J., with
whom G erke, J., joins, dissenting).

More recently, in United States v. Ward, 54 MJ. 390

(C.A A F. 2001), this Court declined to reconsider and abate the
proceedi ngs where the appellant died seven days after this Court
had i ssued a decision in his case. |In Ward, the Court focused on
the “interests of justice ordinarily require that [a defendant]
not stand convicted without resolution of the nerits of an
appeal .” 1d. at 391 (quoting Pogue, 19 F.3d at 665). W found
that the interests of justice were satisfied by “full review and
that “abatenent ab initio due only to death” was not required.

ld. at 391.

DI SCUSSI ON
Resol ution of the issues presented in this case requires not
only an inquiry into the principles of abatenent ab initio, but
also an inquiry into the doctrine of stare decisis, as a change
in the Court’s position on abatenent woul d overrul e established

precedent of this Court.

11
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Abatement ab initio

As noted, case |aw sets forth two prinmary reasons in support
of the policy of abatenment ab initio. The first purpose relates
to the interests of justice and dictates that a defendant should
“not stand convicted w thout resolution of the nmerits of his

appeal [.]” Moehl enkanp, 557 F.2d at 128 (citing Giffin, 351

US at 18). See also Pogue, 19 F.3d at 665; Asset, 990 F.2d at

210-11. The post-trial and appell ate processes under the Uniform
Code of Mlitary Justice afford a mlitary defendant with a

cl enency review and three |l evels of appeal follow ng a conviction
at the trial level: an initial appeal to a Court of Crim nal
Appeal s; an appeal to this Court; and an appeal to the U S
Supreme Court. See Articles 60, 66, 67, and 67a, UCMJ, 10 U S.C
§§ 860, 866, 867, 867a (2000).

We believe that the initial review by a Court of Crim nal
Appeal s provides a mlitary defendant with a substantive | egal
and factual review. The interests of justice are further
enhanced at the Courts of Crimnal Appeals by an appellant’s
broad right to personally assert matters before the mlitary

appel l ate courts. See United States v. G ostefon, 12 MJ. 431

(CMA 1982).
The Courts of Crimnal Appeals are unique and are vested

great power to do justice. United States v. G bson, 51 MJ. 198,

202 (C. A A F. 1999). W have often expressed our confidence in
the Courts of Crimnal Appeals and in the ability and expertise
of the “experienced and mature judges of the Courts of Crim nal

Appeal s[.]” United States v. Boone, 49 MJ. 187, 195 (C A A F.

1998) (quoting United States v. Cook, 46 MJ. 37, 39 (C A A F.

12
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1997)). See also United States v. Eversole, 53 MJ. 132, 133

(C. A A F. 2000) (expressing confidence in the “expertise” of the
Court of Crimnal Appeals).

The second purpose advanced for abatenent ab initio is that
puni shment in the crimnal arena is personal and the death of the
def endant elimnates the purpose of punishnment. See Asset, 990
F.2d at 211; Poneroy, 152 F. at 282. Unquestionably, upon the
death of a mlitary defendant traditional punishnments such as
confinenment and forfeiture becone noot. However, we believe
there remains a substantial punitive interest in preserving
otherwise lawful and just mlitary convictions. For persons
serving in uniformwho are subject to court-martial and for the
Governnment, mlitary status and the nature of a discharge renmain
significant considerations. W do not believe that the death of
an appellant following the resolution of an appeal to the Court
of Crimnal Appeals noots the punitive purposes or substantial
interests attached to a bad-conduct discharge, a di shonorable
di scharge, or a punitive dismssal fromthe service.

Anot her consideration to weigh in analyzing this issue is
the i nmpact of abatenent ab initio on victins’ rights. In 1990
Congress adopted the “Victins of Crine Bill of Rights”. 42
U S . C 8§ 10606 (2000). Subsequent to this Court’s decisions in
Kuski e and Berry, the Departnent of Defense revised Dep’t of
Defense, Directive 1030.1, Victimand Wtness Assistance
(Novenber 23, 1994) [hereinafter Directive 1030.1], to adopt the
provisions of 42 U.S.C. 8§ 10606 as matters of Departnent of
Def ense policy. United States v. Spann, 51 MJ. 89, 91 (C A A F.

13
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1999). Directive 1030.1 recogni zed the role of victinms in the
crimnal justice process and specifically provided:

Court-martial convening authorities and clenmency and parole

boards shall consider making restitution to the victima

condition of granting pretrial agreenents, reduced sentence,

cl enency, and parol e.

Directive 1030.1, at para. 4.5.

It is not uncommon for pretrial agreenents to contain
restitution provisions. W also note that adjudged and approved
fines, which create a debt, nay have conpensatory aspects. For
exanpl e, an adjudged fine may be based upon the fact that an
accused was unjustly enriched by offenses agai nst the Governnent.
See Rule for Courts-Martial 1003(b)(3) discussion.

As noted, when abatenent ab initio is applied “it is as if
t he def endant had never been indicted and convicted.” Logal, 106
F.3d at 1551-52. Particularly where there has been one |evel of
appeal of right, abatenment ab initio at this level frustrates a
victims legitinate interest in restitution and corrpensation.EI

We find further support for our decision not to adopt a
policy of abatement ab initio in the nature of this Court’s
petition jurisdiction. The unique statutory jurisdiction of this
Court is distinct fromboth that of the Suprenme Court and the
Circuit Courts of Appeals. W believe, however, that this

Court’s petition authority is nore akin to the wit authority

®>The Suprenme Court of M chigan recently recogni zed the
significance of victins’ rights when it substantially nodified
its own approach to abatenent in People v. Peters, 537 N.W2d 160
(Mch. 1995). The M chigan Suprene Court stated that it was “not
per suaded that abatenment ab initio, when applied to conpensatory
sanctions, is consistent wwth Mchigan | aw since the 1985
enactment of the Mchigan Crinme Victinis Rights Act[.]” 1d. at
161.

14
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exerci sed by the Suprenme Court, particularly with respect to the
primary sources of appeals, the wit of certiorari and the
petition for grant of review. See 28 U . S.C 88§ 1254(1), 1257,
Article 67(a)(3).

Wil e Appellant and Amicus National Institute of Mlitary
Justice urged otherwi se, there can be little doubt that this
Court exercises discretionary review with respect to our petition
docket. “[T]he question of what cases are heard by the [ Court of
Appeal s for the Armed Forces] is a matter of internal managenent,
properly left to that Court’s decision in accordance with
gui delines expressed in that Court’s rules.” S. Rep. No. 98-53,
at 34 (1983).EI The discretionary nature of this Court’s petition
jurisdiction is nore anal ogous to the Suprene Court’s
di scretionary certiorari practice. W do not deprive an
appel  ant of any review of right by changing our policy with
respect to abatenent ab initio.

Circuit courts that have reviewed the policy of abatenent ab
initio in the context of the Suprene Court’s rejection of such a
policy have focused on a fundanental difference in the
proceedi ngs before the Suprenme Court and the circuit courts.
Appeals to the Grcuit Courts of Appeal are of right. See 28
U S C 88 1291-1292 (2000). On the other hand, wits of
certiorari are granted on a discretionary basis. See 28 U S.C.

88 1254, 1257 (2000). Thus, “[t]he prevailing practice of the

® See al so Eugene R Fidell, Guide to the Rules of Practice and
Procedure for the United States Court of Appeals for the Arned
Forces 126-28 (10th ed. 2001) (meki ng several references to the
discretionary nature of this Court’s petition review.

15
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Suprene Court to dism ss petitions for certiorari upon the death
of the convicted defendant . . . does not readily transfer to the

Courts of Appeals.” Christopher, 273 F.3d at 296. See al so

Paul i ne, 625 F.2d at 685; Moehl enkanp, 557 F.2d at 128.

After the Suprene Court abandoned its policy of abatenent ab
initio in Dove, a nunber of courts focused on the nature of the
Suprene Court’s discretionary certiorari jurisdiction as a
critical factor in determ ning whether to maintain their own
policies of abatenment. Anong the several Circuit Courts of
Appeal s to |l ook at this aspect of the issue, there was consensus
that an appellant’s appeal of right to the circuit courts was a
substantial distinction that supported maintaining a policy of

abatenent ab initio. See, e.g., Christopher, 273 F.3d at 296;

United States v. Davis, 953 F.2d 1482, 1486 (10th Cr. 1992);

United States v. Schumann, 861 F.2d 1234, 1236 n.1 (11th Cr

1988); Mbehl enkanp, 557 F.2d at 128.

Finally, we note that the rule of abatenent ab initiois a
matter of policy in the Federal courts. It is not nandated by
the Constitution or statute, nor have we adopted it as part of
the Rules of Practice and Procedure for this Court. Absent
direction from Congress or the President on this natter, we are
convinced that abatement ab initio is not a policy conpelled by
the interests of justice or the jurisdictional underpinnings of

this Court.
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Stare Decisis

We recogni ze that our holding today is contrary to our
exi sting precedent and are not unm ndful of the inportance that
the doctrine of stare decisis plays in our decision-naking. See

United States v. Tualla, 52 MJ. 228, 230-31 (C. A A F. 2000);

United States v. Boyett, 42 MJ. 150, 154-56 (C. A A F. 1995).

The doctrine of stare decisis is “the preferred course because it
pronot es t he evenhanded, predictable, and consistent devel opnent
of legal principles, fosters reliance on judicial decisions, and
contributes to the actual and perceived integrity of the judicial

process.” Payne v. Tennessee, 501 U. S. 808, 827 (1991).

The doctrine plays a key role in a nunber of areas. The
doctrine is “nost conpelling” where courts undertake statutory

construction. Hilton v. South Carolina Public Ry. Commin, 502

U S 197, 205 (1991); Patterson v. MlLean Credit Union, 491 U S.

164, 172 (1989). It cones into play in constitutional
interpretation where “correction through legislative action is
practically inpossible[.]” Payne, 501 U S. at 828 (quoting
Burnet v. Coronado Ol & Gas Co., 285 U S. 393, 407 (1932)

(Brandeis, J., dissenting)). But see Harris v. United States,

536 U.S. 545, 556 (2002)(stare decisis less inportant in
constitutional cases). The doctrine is inportant in “property
and contract rights, where reliance interests are involved[.]”
Payne, 501 U. S. at 828. Additionally, the doctrine plays a role
in ensuring that decisions of superior courts are not ignored or

overturned by inferior courts. See United States v. Allbery, 44

MJ. 226, 227-28 (C. A A F. 1996).

17
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A decision to alter a policy of abatenent ab initio does not
fall into any of the categories identified above as inportant
areas within which to preserve precedent under stare decisis.

The issue before this Court is not one of constitutional or
statutory interpretation, nor have we been presented with any
“reliance interests” of Appellant.

“Stare decisis is a principle of decision making, not a
rul e, and need not be applied when the precedent at issue is
‘“unworkable or . . . badly reasoned’.” Tualla, 52 MJ. at 231

(quoting Payne, 501 U.S. at 827). Admttedly, the current policy

of abatenent cannot be considered “unworkable.” We bel i eve,
however, that the weight of reason, as discussed in the preceding
section of this opinion, supports a change in the rule.

First, Berry focused in part upon the inpact of finality
under Article 71. W believe that this focus was m splaced. The
proper focus of cases dealing with abatenent is upon the
opportunity for an appeal of right and a conviction that can be
relied upon as fair and just. Mreover, there is nothing in the
pl ain | anguage of Article 71 inposing a congressional mandate for
abatenent ab initio. Article 71 no nore conpels that we adopt a
policy of abatenment ab initio than it conpels the United States
Suprene Court to have such a policy with respect to its review
of mlitary convictions.

The second asserted prem se for abatenent ab initio at this
Court is the distinction drawn between the nature of review by
petition at this Court and review by certiorari at the Suprene
Court. See Berry, 37 MJ. at 160; Kuskie, 11 MJ. at 254-55.

The nere possibility that this Court will exercise its discretion

18
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to find “good cause” for a grant of review does not transform
into an appeal of right simlar to that existing at the Federal
Crcuit Courts of Appeals. See 28 U S.C. § 1291 (2000). See
also Berry, 37 MJ. at 164 (Crawford, J., dissenting).

Thus, we believe that this Court may alter its policy in
regard to abatement ab initio w thout being constrained by stare
decisis. W are less constrained by the doctrine of stare
decisis in this instance because we are determining a natter of
court policy rather than contenplating a change in the law or a
change inpacting upon an articul able right of an appellant. *“The
determ nation of a disposition to be made of proceedi ngs cast
into linbo by the death of the defendant-appellant appears, to

us, to be one of policy only.” VWhitehouse v. State, 364 N. E. 2d

1015, 1016 (Ind. 1977).

CONCLUSI ON

We therefore adopt the rule established by the U S. Suprene
Court in Dove. Wen an appellant dies pending an Article
67(a)(3) appellate review by this Court, we will dismss or deny
the petition but will not abate the action ab initio. O Berry and
Kuski e are hereby overruled to the extent that they are
inconsistent with this decision. In view of our conclusion that
an appeal to the Courts of Crimnal Appeals is an appeal of

right, we leave to those courts or the Judge Advocates General to

" As the issue of abatenent of an appeal involving capital

puni shment or an appeal certified by a Judge Advocate Ceneral are
not before the Court, those issues will be reserved for another
day. See Article 67(a)(1)-(2), Uniform Code of Mlitary Justice,
10 U.S.C. §8 867(a)(1)-(2) (2000).
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establish the paraneters of a policy of abatenent in the event

that an appellant dies pending review at a Court of Crim nal

Appeal s.

DECI SI ON
The Mdtion to Abate the Proceedings is denied, and the

Petition for Gcant of Review is dismn ssed.
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EFFRON, Judge, with whom BAKER, J., joins (dissenting):

The | ead opinion overrules fifty years of precedent on the
subj ect of abatenent. Today’'s decision is contrary to the
express terns of the Uniform Code of Mlitary Justice
[ hereinafter UCM]], the consistent treatnent of abatenent by our
Court dating fromthe earliest days of practice under the Code,
the treatnment of cases in the federal civilian courts of

appeal s, and the prevailing practice under state | aw.

Statutory requirenents under the UCMJ

This case is about the statutory provisions of the UCM
governing finality. In particular, this case addresses the
issue of finality in cases subject to review in our Court when
the death of the Appellant occurs before statutory proceedi ngs
have been conpleted in our Court. The UCMI contains three
pertinent statutory provisions. Wen the findings and sentence
of a court-martial have been approved by a Court of Crim nal
Appeal s, the decision of that court becones the “final judgnent
as to the legality of the proceedi ngs” under Article 71(c),
UCMJ, 10 U.S.C. 8§ 871(c) (2000) wi thout further review by our
Court if one of the follow ng conditions has been net: (1) the
servi ce nenber withdraws an appeal of a non-capital case; (2)

the service nenber does not file a tinely petition for review
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and the case is not otherw se under review by our Court; (3) our
Court rejects a petition for review

Al though the finality |language in Article 71(c) refers to
cases in which a punitive separation has been adjudged, Rule for
Courts-Martial 1209 [hereinafter RC.M], makes it clear that
the sanme considerations apply to all courts-martial reviewed by
the Courts of Crimnal Appeals, regardless of the nature of the
sent ence:

R CM 1209. Finality of courts-martia

(a) Wien a conviction is final. A court-
martial conviction is final when:

(1) Reviewis conpleted by a Court of
Crim nal Appeals and —

(A) The accused does not file a
tinmely petition for review by the Court
of Appeals for the Arned Forces and the
case i s not otherw se under review by
that court; and

(B) A petition for reviewis
denied or otherwi se rejected by the
Court of Appeals for the Arned
Forces[.]

RCM 1209 is consistent with the finality provisions of
Article 76, UCMJ, 10 U S.C. §8 876 (2000), and the direct review
provi sions of Article 67(a), UCMI, 10 U S.C. 8§ 867(a) (2000).
Article 76 provides that the proceedings of a court-martial are
“final and concl usive” only when “approved, reviewed, or
affirmed as required by [the UCMI].” Article 67(a) describes

two classes of cases within our jurisdiction that involve
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mandatory review — capital cases and cases submtted to our
Court upon certification of the Judge Advocate Ceneral

concerned. Article 67(a)(1)-(2). Wth respect to a third cl ass
of cases — petitions by a service nenber - Article 67 provides:

(a) The Court of Appeals for the Arned
Forces shall review the record in -

(3) all cases reviewed by a Court of

Cri m nal Appeal s which, upon petition of the

accused and on good cause shown, the Court

of Appeals for the Arnmed Forces has granted

a review.
The use of the term“shall review in Article 67 is significant.
Conpare 10 U.S.C. 8 101(e)(1)(2000)(“*shall’ is used in an
inperative sense”) with id. § 101(e)(2)(2000)(“*may’ is used in
a perm ssive sense.”) Although Article 67(a)(3) provides our
Court with nmuch greater flexibility than the Article Ill courts
of appeals in ternms of deciding which cases to review, we do not
have the unfettered discretion of the Suprenme Court to deny
review regardl ess of the nerits of the case. Conpare 28 U. S.C.
8 1291 (2000)(providing the Article Ill courts of appeals with
“Jurisdiction of appeals fromall final decisions of the
district courts” except where a statute provides for direct
review in the Suprene Court) with 28 U. S.C. 8§ 1254(1), 1257-
1259 (2000) (describing cases that “may be reviewed” by the

Suprene Court by wit of certiorari). As noted in a treatise on
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mlitary law, “Counsel famliar with Suprenme Court practice
shoul d not confuse the ‘good cause’ standard [under Article 67]
with certiorari. Those courts that may review a case by issuing
a wit of certiorari are not required to hear a case nerely
because a party denonstrates viable | egal issues requiring
relief.” Legal Services, Dep’'t of the Arny, Panphlet No. 27-

173, Trial Procedure 247 (1992).

The conbination in Article 67 of mandatory | anguage (“shal
review ) and a flexible standard ("“upon good cause shown”)
reflects congressional intent to provide service nenbers with a
significant opportunity to obtain review by an independent,
civilian tribunal, wthout requiring our court to grant ful

reviewin every case. See United States v. Byrd, 53 MJ. 35,

36-37 (C.A A F. 2000)(citing HR Rep. No. 81-491, at 6-7
(1949); S. Rep. No. 97-146, at 36 (1981)). See also S. Rep. No.

98-53, at 34 (1983).

Statutory interpretation

Courts-martial exercise limted, statutory jurisdiction
over specific persons. See Articles 2-3, UCMJ, 10 U. S. C.
8§ 802, 803 (2000); see RC M 201(b)(4). The accused is the
def endant at a court-nmartial, and the UCMI does not authorize
substitution of another person as a party to the court-marti al

if the accused dies either during or after trial.
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Shortly after the UCM] was enacted, our Court confronted
t he question of what action could be taken under the Code when
an appellant died prior to final review of the legality of the

proceeding. In United States v. Mdsher, 14 C MR 229 (1953),

the Court was inforned through a notion for abatenment that the
appel I ant had di ed subsequent to action on the case by the Board
of Review — the predecessor of today’'s Courts of Crim nal
Appeals. Qur Court granted the notion for abatenent and

dism ssed the petition for grant of review. Id. at 229. For
over fifty years, our Court consistently has granted notions for
abat enent when the appellant dies prior to issuance of a

deci sion by our Court, as noted in the lead opinion. __ MJ.

(9).

Stare Decisis

Rel i ance on precedent as a critical guidepost in deciding
cases — the doctrine of stare decisis — is essential to the fair
adm nistration of justice. As the Suprenme Court has enphasized,
“It is indisputable that stare decisis is a basic self-governing
principle within the Judicial Branch, which is entrusted with
the sensitive and difficult task of fashioning and preserving a
jurisprudential systemthat is not based upon ‘an arbitrary

discretion.’”” Patterson v. MLean Credit Union, 491 U S. 164,

172 (1989) (quoting The Federalist No. 78, at 490 (A
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Ham [ ton) (H. Lodge ed. 1988). Adherence to precedence “is the
preferred course because it pronotes the evenhanded,

predi ctabl e, and consi stent devel opment of |egal principles,
fosters reliance on judicial decisions, and contributes to the
actual and perceived integrity of the judicial process.” Payne

v. Tennessee, 501 U. S. 808, 827 (1991).

Because stare decisis is a principle of judicial decision
maki ng, not a rule, a precedent may be overruled when it is
“unworkable or . . . badly reasoned.” 1d., quoted in United

States v. Tualla, 52 MJ. 228, 231 (C. A A F. 2000). The role of

precedent is particularly inportant in matters involving
statutory interpretation:

[ Alny departure fromthe doctrine of stare
deci sis demands special justification . :
[ T] he burden borne by the party advocating
t he abandonnent of an established precedent
is greater where the Court is asked to
overrule a point of statutory construction
for here, unlike in the context of
constitutional interpretation, the
| egi sl ative power is inplicated, and
Congress renains free to alter what we have
done.

Patterson, 491 U. S. at 172-73 (citations and internal quotations
omtted).
The | ead opinion would overturn a half-century of

consi stent precedent on the ground that our precedent is based

upon a “policy” that is not “conpelled by the interests of
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justice or the jurisdictional underpinnings of this Court.”
MJ. (17). The issue before us, however, does not involve a
choi ce anbng conpeting public policy alternatives. Qur
precedent involves a matter of statutory interpretation, in
whi ch the | egal policy preferences of the judiciary yield to
precedent unless the proponents of change denonstrate that the
interpretation is either unworkable or badly reasoned.

As the | ead opinion acknow edges, abatenent under our
precedent is not unworkable. __ MJ. (18). The lead opinion’s
suggestion that “the wei ght of reason supports a change in the
rul e” of abatenent, falls far short of denonstrating that the
rule is “poorly reasoned.” __ MJ. (18).

The statutory basis for our current precedent was revi ewed

in Berry v. Judges of the United States Arny Court of Mlitary

Review, 37 MJ. 158, 159-60 (C. M A 1993)(discussing the
finality provisions in Article 71.) The opinion noted that our
precedent was consistent with the prevailing practice in the
Article Ill courts of appeals and the statutory | anguage
governing review of petitions in our Court. 1d. at 160
(discussing Article 67(a)(3)).

The | ead opinion offers several reasons for overruling
Berry. First, the |ead opinion states that abatenment is not
requi red by the express | anguage of Article 71. _ MJ. (18).

Under the | ead opinion’s theory, the decision of the Court of
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Crim nal Appeals would constitute the final judgment of the
legality of the proceedings in this case even though the
deci sion was not final under the express requirenents of Article
71. The mpjority’ s assertion that nothing in Article 71
“conpel s” the statutory interpretation set forth in Berry does
not provide the appropriate test for overruling precedent. The
i ssue before us is whether our precedents are so poorly reasoned
that they nust be overturned. G ven the consistency between
abatenent, the | anguage of Article 71, and the President’s
interpretation of the pertinent statutes in RC.M 1209, that
case has not been nade.

Second, the | ead opinion states that our precedent is
prem sed on “the distinction drawn between the nature of review
by petition at this Court and review by certiorari at the
Supreme Court.” __ MJ. (18)(citing Berry, 37 MJ. at 160,

United States v. Kuskie, 11 MJ. 253, 254-55 (C.M A. 1981)).

Nei t her case, however, held that our precedent on abatenent was
prem sed upon the distinction between the nature of our review
and the nature of reviewin the Suprene Court; rather, in each
case the nerits of the anal ogy between review in our Court and
review in the Suprenme Court was raised by the Governnment as an
argunment for overturning our precedent. Each opinion explained
why the Governnent’s argument was unpersuasive. See Berry, 37

MJ. at 160; Kuskie, 11 MJ. at 254-55.
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The |l ead opinion reiterates the suggestion, rejected in
Berry and Kuski e, that we should overturn our precedents by
anal ogi zing review in our Court to review in the Suprene Court.

~_ MJ. (6-8, 14-16). The opinion notes that the Suprene Court

in the 1970s first adopted a policy of abatenment, = MJ.

(6)(citing Durhamv. United States, 401 U S. 381 (1971)), and

t hen abandoned it five years later w thout explanation, = MJ.

(6)(citing Dove v. United States, 423 U S. 325 (1976)). The

| ead opinion also observes that the Article Il courts of
appeal s have continued consistently to apply abatenent, even in
the aftermath of Dove, noting that several courts have expl ai ned
the difference in terns of the distinction between the
di scretionary review in the Suprenme Court and appeal as a matter
of right in the courts of appeals. ___ MJ. (7-8). Building
upon the distinction between abatenent in the courts of appeals
and non-abatenent in the Suprene Court, the | ead opinion
suggests that because our review of petitions for “good cause”
under Article 67(b)(3) is nore anal ogous to discretionary review
in the Suprenme Court than appeal as of right in the circuit
courts, we should follow the Suprene Court’s non-abat enent
policy, as advocated by prior dissenting opinions in this Court.
~ MJ.(14-16).
There are several problens with this argunent. First, the

fact that Berry and Kuski e did not involve unani nous opini ons
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does not provide a reason for abandoning our precedents. |In
this regard, the Suprenme Court’s consideration of the

rel ati onship between prior dissents and stare decisis in
Patterson is instructive. |In Patterson, the Court considered

whet her to overrule Runyon v. McCrary, 427 U.S. 160

(1976) (interpreting a federal statute as prohibiting racial
discrimnation in private schools adm ssions). Wth respect to
the effect of prior divisions on stare decisis, the Court said:

The argunents about whet her Runyon was
decided correctly in light of the | anguage
and history of the statute were exam ned and
di scussed with great care in our decision.
It was recogni zed at the tinme that a strong
case could be nmade for the view that the
statute does not reach private conduct, but
that view did not prevail. Sone Menbers of
this Court believe that Runyon was deci ded
incorrectly, and others consider it correct
on its own footing, but the question before
us is whether it ought now to be overturned.

491 U. S. at 171-72 (citations omtted)(declining to overturn the
Court’s precedent). W are in a simlar situation. The issue

is not whether we now agree that Berry was decided correctly or

incorrectly, “the question before us is whether it ought now to
be overturned.”

Second, the issue is not whether our practice is so
anal ogous to review in the Suprene Court that we should adopt a
“policy” of abatenent. The issue before us is a nmatter of

statutory interpretation. The current case, |like the simlar

10
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cases we have reviewed over the past 50 years, requires us to
interpret the mandate of Article 67(b)(3) — that we “shal
review petitions “upon good cause shown” -- in light of the
finality provisions of Article 71 and Article 76. See al so
RC M 1209.

Third, the issue is not how we should resolve this question
as a matter of first inpression. Under the doctrine of stare
decisis, the burden is on those who woul d change the precedent
to denonstrate that our Court’s interpretation of the lawis so
poorly reasoned or unworkable that it should be abandoned.

Fourth, the brief nmenorandum decision in Dove applying a
policy of non-abatenent in the Suprenme Court and the circuit
court opinions applying a policy of non-abatenent cited in the
|l ead opinion, = MJ. (7-8, 16) involve specific statutes cast
internms quite different fromthe applicable provisions of the
UCMI. Conpare 28 U S.C. 8§ 1254(1)(wholly discretionary review
in the Suprenme Court), and 28 U S.C. 88 1291-1292 (2000) (appeal
as of right to the circuit courts), with Article
67(b) (3) (providing that our Court “shall review petitions “upon
good cause shown”) and Article 71(c)(setting forth express
conditions governing final determnations as to the legality of
court-martial proceedings). At best, the conparison between the
practice of non-abatenent at the Suprenme Court and abatenent at

the courts of appeals provides fodder for a policy debate

11
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regardi ng the conpeting nerits of each approach. Wat is
inportant fromthe perspective of the current case is that the
differing practices in the Article Ill courts denonstrate that
t hey have not rejected abatenent, and that the policies
devel oped in those courts do not take into account the specific
statutory provisions of the UCMI. In the context of stare
deci sis, where the proponents of abandoni ng precedent nust show
that our Court’s position is “poorly reasoned,” the differing
views of the Article IIl courts do not denonstrate that our
prior cases have m sconstrued the interrelationship anong
Articles 67, 71, 76 and R C M 1209.

Finally, the Suprenme Court al so has enphasi zed the
rel ati onshi p between precedent and congressional action for

pur poses of considering stare decisis. In Hlton v. South

Carolina Public Ry. Commin, 502 U S. 197 (1991), the Court

consi dered whether to overturn the precedent of Parden v.

Term nal Railway of Al abama Docks Departnent, 377 U S. 184

(1964) (construing various federal statutes as permtting a cause
of action against a state-owned railroad in state court). In
t he course of concluding that the precedent should not be
overturned, the Court said:

Congress has had al nost 30 years in which it

coul d have corrected our decision in Parden

if it disagreed with it, and has not chosen

to do so. W should accord weight to this
conti nued acceptance of our earlier holding.

12
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502 U.S. at 202. Wth respect to the issue before us, Congress
has had over 50 years to overturn Mosher and has chosen not to
do so. O particular note, the year after our 1981 decision in
Kuski e, the Departnent of Defense submtted to Congress a

conpr ehensi ve | egislative proposal, including revision of the
appel l ate revi ew process, which led to enactnment of the Mlitary
Justice Act of 1983, Pub. L. No. 98-209, 97 Stat. 1393. See S.
Rep. No. 98-53, at 1, 7-11 (1983). The legislation, which

i ncl uded anmendnents to Articles 67 and 71, did not address

abat enent. Congressional inaction, which may stem from nany
causes, should be viewed with caution for purposes of statutory
interpretation. Under Hilton, however, such inaction provides
addi ti onal grounds for concluding that the proponents of
changi ng our interpretation of the UCMJ] have not surnounted the
hurdl e i nposed by the doctrine of stare decisis, particularly in
light of the broad | anguage used by the President in the

i npl ementation of the pertinent statutory provisions. See

R CM 12009.

State court practice

The | ead opi nion observes that while nost states apply sone
form of abatenent, a nunber of states recently have noved in a

different direction. __ MJ. (8). A nunber of those states,

13
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however, as a matter of state law, permt an appeal to proceed
on the merits, based on the interests of society, the defendant,
and the defendant’s estate in appellate resolution of the case.

See, e.g., Gollott v. State, 646 So.2d 1297 (Mss. 1994); State

v. MDonald, 424 N.W2d 411 (Ws. 1988); State v. MGCettrick,

509 N.E. 2d 378 (Onhio 1987); State v. Jones, 551 P.2d 801, 803-04

(Kan. 1976); Commonwealth v. Wal ker, 288 A 2d 741, 742 (Pa.

1972). Such a result, however, is not possible under the UCMJ,
whi ch makes no provision for substitution of a party. As a
result, the lead opinion finds it necessary in the present case
to dism ss the appeal, contrary to the approach of a significant
nunber of states that have nodified their abatenment rules. The
i nconsi stency between the majority’s decision and the approach
of those states underscores the need for any change in this area
to reflect conprehensive |egislative consideration rather than

pi eceneal judicial action.

Pol i cy consi derati ons

The | ead opinion offers a nunber of policy reasons for not
appl yi ng abatenent, including confidence in the capabilities of
the Courts of Crimnal Appeals, societal interests in the
preservation of a judgnment of conviction, and the inpact on
victims rights. _ MJ. (12-14). These are inportant policy

concerns, and should be given full consideration in the

14
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appropriate forumin terns of balancing the relative nerits of
abatenent and appellate review Gven the wde variety of neans
i n which abatenent has been applied or nodified at both the
state and federal |evel, however, these concerns do not resolve
the issue of how any change should be inplenented in the
mlitary justice system Consideration of a new approach to
abatenent requires attention to a nunber of difficult questions,
i ncl udi ng:

(1) If the accused dies while the case is pending review by
t he convening authority, should the decision of the court-
martial constitute the final judgnment as to the legality of the
pr oceedi ngs?

(2) If the death occurs prior to a decision by a Court of
Crim nal Appeals, should the decision of the court-martial and
action of the convening authority constitute the final judgnent?

(3) If death occurs follow ng a decision by the Court of
Crim nal Appeals, should there be an opportunity for further
review on the nerits through substitution of a party?

(4) If death occurs while a case is under nmandatory revi ew
by our Court under Article 67(b)(1) (capital cases) or Article
67(b)(2) (certified cases), can the review proceed on the
merits?

(5) Assuming one party is the United States in such a case,

who is the other party?

15
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These are critical questions, all opened but |eft
unanswered by the | ead opinion. Qur current precedent may or
may not represent the best policy choice, but it is clear,
wor kabl e, and based on statute. Under the | ead opinion, we face
the possibility of years of litigation to resolve conflicting
deci sions at the command | evel, by individual services, and by
the Courts of Crimnal Appeals. Because this is a matter of
statutory interpretation, we should sustain our precedent,
relying on Congress to address these concerns and bal ance the
interests of appellants, their famlies, victins, the arned

forces, and society at |arge.
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