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PER CURI AM

The Petitioner, Navy Firecontrol man Chief Sal vador D az,
initiated this proceeding by filing a Mdtion for Appropriate
Rel i ef which raised i ssues concerning the tineliness of the
appel | ate process being afforded himas well as potential issues
of ineffective assistance of appell ate defense counsel. I n
response, this Court ordered the Respondent Judge Advocate
General of the Navy (Governnent) to show cause why appropriate
relief should not be granted. The Governnment’s Answer in
response to these serious issues is not persuasive. W conclude
that the Navy-Marine Corps Court of Crimnal Appeals should have
taken action to ensure the protection of Petitioner’s rights
when he sought relief fromthat court. W therefore remand this
matter to the Court of Crimnal Appeals to take appropriate
action and issue such orders as are necessary to ensure the
tinmely filing of an Assignnent of Errors and Brief on behalf of
Petitioner, and we order such further action as directed in this

opi ni on.

Backgr ound

Petitioner was tried by a general court-martial on June 14,
Cct ober 30, and Novenber 27 — Decenber 1, 2000. Contrary to his
pl eas of not guilty, he was convicted of multiple charges of

rape and indecent acts with his 12-year-old daughter. On
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Decenber 1, 2000 (day zero),E]Petitioner was sentenced to a
di shonor abl e di scharge, confinenment for nine years, total
forfeiture of all pay and all owances, and reduction to E-1. The
conveni ng authority approved the sentence w thout nodification
on Decenber 21, 2001 (day 385).EI

The Navy- Marine Corps Appellate Review Activity received
Petitioner’s case on February 25, 2002 (day 451), and it was
docketed with the Navy-Marine Corps Court of Crimnal Appeals on
February 28, 2002 (day 454). Petitioner’s first appellate
defense counsel filed ten requests for enlargenent of tine to
file an assignment of errors. On Decenber 3, 2002 (day 732),
Petitioner filed a pro se petition for a Wit of Habeas Corpus
with the Court of Crimnal Appeals requesting release from
confinement pending appeal. This request was based on an
assertion that Petitioner’s appell ate defense counsel had not
even commenced an initial review of the record of trial because

of an excessive caseload. The court denied the wit petition on

L' As Petitioner’s primary allegation is that his appellate review
has not been processed in a tinely manner, we will note the
nunber of days from sentenci ng upon which each significant event
in the post-trial process occurred.

2 The Government notes in a footnote that the post-trial delay
fromsentencing to action “was not unreasonabl e under the

ci rcunst ances.” Because the reasonabl eness of any del ay between
sentencing and the convening authority’'s action is a matter for
consideration initially by the Court of Crimnal Appeals, see
United States v. Tardif, 57 MJ. 219 (C. A A F. 2002), that issue
is not before us at this tine.
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Decenber 4, 2002 (day 733), though it did note that Petitioner
“expressed concern with post-trial and appellate delay in his
case.” Petitioner filed for reconsideration, which was denied
on February 11, 2003 (day 802).

Petitioner then filed a Motion for Appropriate Relief with
this Court. We construed his notion as a Petition for
Extraordi nary Relief, and on June 16, 2003 (day 927), we ordered
the Governnment to show cause why relief should not be granted.
The CGovernnent filed an Answer to the Show Cause Order on June
26, 2003 (day 937). Represented by a new appel | ate defense
counsel, Petitioner filed his Reply to Respondent’s Answer on

July 3, 2003 (day 944).

The Government’'s Answer

Al t hough the Governnent acknow edges that the Due Process
and Equal Protection C auses of the Constitution apply to review
of a case before the service Courts of Crimnal Appeals, and
that “[d] el ays caused by Governnent or State paid attorneys
representing an accused on appeal have been held attributable to
the Governnent[,]” the Governnent broadly asserts that “[t] he
appel late delay in this case was neither excessive nor has it
anounted to a prejudicial violation of Petitioner’s due process

rights.”
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Despite the fact that Petitioner’s appell ate defense
counsel have had this case since |ate February 2002, the
Government argues that Petitioner has failed to show that this
delay, “in and of itself, is sufficient to characterize the
del ay as inordinate and excessive giving rise to a due process
claim” The Governnent al so notes that Petitioner “has not even
served one-third of his nine year sentence,” although this fact
woul d seem to underscore rather than excuse the failure to
initiate a legal and factual review that could conceivably alter
Petitioner’s conviction, sentence, or both.

The Governnent nmakes several specific argunments why the

del ay shoul d not be consi dered excessive:

e Due to the unique rights accorded servicenenbers in our court-
martial system this Court should acknow edge that a detail ed
appel | ate counsel’s casel oad can be an appropriate factor in
deci di ng when the I ength of appellate delay becones inordinate
and excessi ve;

e This Court should not judge the length of tine it takes a
detailed mlitary counsel to perfect an appeal in relation to
the tine it takes to perfect such an appeal when an appell ant

decides to hire his own private civilian counsel

e This Court should not judge the length of tine it takes a

detailed mlitary counsel to perfect an appeal in relation to
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civilian “public defenders” who are required to represent only

i ndi gent defendants, not all defendants, before the court;

e The mlitary justice systemrequires the mandatory review of a
vast nunber of court-martial cases regardl ess of whether the
servi cenenber files a notice of appeal, and it is therefore
reasonabl e and not a violation of due process when an appeal
takes longer to perfect and decide in the mlitary justice

systemthan in the civilian justice system

* This delay is not inordinate or excessive because of the size
of the record of trial, the seriousness of the charges, the
nunber of issues identified by Petitioner, and the “high
vol unme of cases submtted to the |ower Court.”

The Governnent sunmari zes that “the advocacy of the parties, the

institutional vigilance of both the |ower Court and the

Governnment, as well as the reasons for the delay all justify the

delay in this case.”

Even if this Court were to find a violation of due process,

t he Governnent argues that Petitioner is not entitled to relief,

because he has not established substantial prejudice. The

Government urges that the factors to be used in determning

substantial prejudice in a case of speedy appellate review are
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simlar to those used to determ ne prejudice for |ack of a

speedy triaIE]and that Petitioner has not net his burden.

Petitioner’'s Reply

Petitioner argues in his Reply that the del ay has been
i nordi nate and excessive. Petitioner focuses prinmarily on the
root problemthat caused the delay but al so addresses the
various rationalizations offered by the Governnent for the
del ay.

Petitioner notes that his case is currently on its el eventh
period of enlargenent. He points out that his case has yet to
recei ve any substantive review by his appellate counsel, even
t hough counsel has had his case since February 28, 2002. He has
been confined post-trial for nore than two and one-half years;
he has asserted his right to speedy appellate review, and his
case is now in the hands of a second detail ed appell ate defense
counsel. In her tenth request for enlargenent, Petitioner’s
first appellate defense counsel cited her “casel oad conm tnents”
as cause for the requested relief. That “commtnent” included

“sixty-six cases on her docket totaling nore than 16, 000 pages

3 “1) preventing oppressive incarceration pending appeal ; 2)

m ni m zi ng anxi ety and concern of those convicted awaiting the
outcone of their appeal; and 3) limting of the possibility that
Petitioner’s grounds for appeal or, in the event of reversal,
his defense in the case on retrial mght be inpaired.”
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[of trial transcript,] eleven [cases] in thirteenth enl argenent
or higher.”

Now on an el eventh enl argenent, Petitioner’s case is in the
hands of a new appel | ate defense counsel. That new counsel
notes that there is “little hope of [Petitioner’s] case being
exhaustively read and the appellate issues briefed anytine soon
gi ven the present workload of the current Appell ate Defense
Counsel .”

Petitioner’s counsel also inforns us that there are 1,463
cases pending initial review and filing by Navy-Marine Corps
appel | at e def ense counsel, and the average casel oad, per
counsel, in the Navy-Mrine Corps Appellate Defense Division is
“70 cases conprising [an] average total of 18,100 pages of trial
transcript.” Petitioner asserts that the increasingly |ong
period of “continuing” appellate delay, during which he has
actively pursued his appeal, is grounds for extraordinary
relief.

In contending that he is being deni ed speedy appellate
review, Petitioner takes specific issue with several of the
Governnment’s argunments. Petitioner disputes the suggestion that
he shoul d seek civilian counsel. Petitioner asserts that he is
i ndi gent, was sentenced to total forfeitures, has gone through
bankruptcy, has no property, and has only about $3,200 in

vari ous accounts. Additionally, Petitioner notes that the
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suggestion that he should protect his right to a speedy

appel late review by hiring civilian counsel “is entirely
spurious insofar as it anmounts to an assertion that a tinely
appeal under Article 66, UCM], is available only to those who
can pay for it.”

Petitioner next disputes the Governnent’s claimthat the
i ssues Petitioner identified for review do not make a “col orable
claimof any possibility or probability of relief on Appeal.”
Petitioner notes that he has identified 14 issues in pro se
pl eadings filed at the Court of Crimnal Appeals. These issues
i nclude “ineffective assistance of counsel, unlawful command
i nfluence, and other procedural and evidentiary errors” which
have yet to be reviewed or ruled upon by any appellate court.
Petitioner questions the soundness of the Governnent’s claim
that, in order to be entitled to relief fromthis delay, he mnust
show that his direct appeal has nerit, when he “has not had the
assi stance of an appell ate defense attorney in identifying,
researching, and briefing the |legal issues which he has
identified.”

Petitioner further asserts that he is anxiously |anguishing
in prison, a fact evidenced by his detailed pro se pleadings and
his efforts to prosecute his appeal even though his appellate
def ense counsel have been unable to provide him professional

assi st ance.
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Di scussi on

This Court has |ong recogni zed that an accused has the
right to atimely review of his or her findings and sentence.

See United States v. Wllians, 55 MJ. 302, 305 (C. A A F. 2001).

That review spans a continuum of process fromreview by the
conveni ng authority under Article 60, Uniform Code of Mlitary
Justice [hereinafter UCMI], 10 U S.C. 8 860 (2000), to review by
a Court of Crimnal Appeals under Article 66, UCMJ, 10 U. S.C. 8§
866 (2000), to review, in appropriate cases, by this Court under
Article 67, UCMJ, 10 U S.C. 8§ 867 (2000). An accused has the
right to effective representation by counsel through the entire
period of review followng trial, including representation
before the Court of Crim nal Appeals and our Court by appellate
counsel appoi nted under Article 70, UCMJ, 10 U.S.C. § 870

(2000). See United States v. Palenius, 2 MJ. 86 (C MA 1977).

We have had repeated opportunities to address issues of
delay in the various stages of that review process. See, e.g.,

United States v. Tardif, 57 MJ. 219, 220 (C. A A F. 2002) (13-

mont h del ay between sentencing and referral to Court of Crim nal

Appeal s); United States v. Hock, et al., 31 MJ. 334 (C MA

1990) (del ay of several years between service of |ower court

deci sions and petitions for review at this Court); United States

v. Dunbar, 31 MJ. 70 (C.MA 1990)(three-year delay between

trial date and docketing at the service court); United States v.

10
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Cl evidence, 14 MJ. 17 (C.M A 1982)(313-day del ay between
sentence and final action by supervisory authority); United

States v. Geen, 4 MJ. 203 (C MA 1978)(nine-nonth delay in

transm ssi on of appeal fromservice court to this Court); United

States v. Timons, 22 CMA 226, 46 C MR 226 (1973)(six-nonth

del ay between sentencing and action by convening authority). W
are, for present purposes, concerned with the delay in the
processing of Petitioner’s case under Article 66. See __ MJ.
(3 n.2).

Petitioner’s right to a full and fair review of his
findings and sentence under Article 66 enbodi es a concomtant
right to have that review conducted in a tinely fashion.
Additionally, Petitioner has a constitutional right to a tinely
revi ew guarant eed hi munder the Due Process Clause. Harris et

al. v. Chanpion et al., 15 F. 3d 1538 (10th G r. 1994)(quoting

Evitts v. Lucey, 469 U S. 387, 393 (1985)(where state has

created appel |l ate process as integral part of crimnal justice
system procedures used in deciding appeal nust conport with

demands of due process and equal protection)); United States v.

Antoi ne, 906 F.2d 1379 (9th Cir. 1990); United States ex rel.

Green v. Washington, 917 F. Supp. 1238 (N.D. 1. 1996).

The Governnent has advanced several argunents as to why the
period of delay should not be considered as excessive or

i nordi nate and should, in fact, be condoned by this Court as a

11
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part of the normal appellate process. W wll address the
Governnment’ s maj or argunents
1. The Governnent argues that due to the unique rights
af f orded servi cenenbers by Congress, this Court should
take the caseload of a detailed appell ate defense
counsel into account when determ ni ng whether an
appel l ate delay is excessive. The Governnent, however,
has not identified support in the applicable
| egislation or legislative history for the proposition
t hat Congress intended that the rights afforded
servi cenmenbers under the UCMJ shoul d be used as a basis
to dimnish their right to tinmely appellate review.EI

Appel | ate counsel caseloads are a result of managenent

and adm nistrative priorities and as such are subject

* The Anerican Bar Association’s Mdel Rules of Professional
Conduct (2003 ed.) require that counsel “shall act with
reasonabl e diligence and pronptness in representing a client.”
Model Rules of Prof’l Conduct R 1.3. “A lawer’s work | oad
nmust be controlled so that each matter can be handl ed
conpetently.” 1d. at cnt. 2. Article 70(a), Uniform Code of
Mlitary Justice, 10 U.S.C. 870(a) (2000), places the

responsi bility for detailing appellate counsel on the
Governnent. If an onerous casel oad hinders the tinely
processi ng of appeals or infringes on the effective assistance
of counsel, then it is the Government, not an appellant, who
bears the responsibility to take corrective action. See, e.g.,
Green, 917 F. Supp. 1238, 1250 (N.D. Il. 1996) (finding, based on
expert testinony, that assignnent of significantly nore than 25
cases of average conplexity to one appellate attorney in a
singl e cal endar year woul d create unacceptably high risk that
the attorney would be unable to brief the cases conpetently
within a reasonable period of tine).

12
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to the admnistrative control of the Governnent. To
al |l ow casel oads to becone a factor in determ ning

whet her appel |l ate delay is excessive would all ow

adm nistrative factors to trunp the Article 66 and due
process rights of appellants. To the contrary, the
Governnment has a statutory responsibility to establish
a system of appellate review under Article 66 that
preserves rather than dimnishes the rights of

convi ct ed servicenEnbers.El n connection wth that
responsi bility, the Government has a statutory duty
under Article 70 to provide Petitioner with appellate
def ense counsel who is able to represent himin both a
conpetent and tinely manner before the Court of

Crim nal Appeal s.

2. The Government suggests that Petitioner should retain
private counsel, but also argues that this Court should
not conpare the length of tine it takes a detailed
mlitary counsel to perfect an appeal to the |ength of

time that it takes a privately retained civilian

°> This Court has recogni zed that Congress, when defining the
rights of servicenenbers, was not limted to the m ni num

requi renents established by the Constitution, and in nmany

i nstances provi ded safeguards unparalleled in the civilian
sector. United States v. MG aner, 13 MJ. 408, 414 (C MA
1982). The appellate rights afforded to servicenenbers is but
one exanpl e where Congress has provided greater rights than
found in the civilian sector.

13
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counsel. This argunent first assunes that Petitioner
has the resources to retain a civilian counsel, which
he has asserted that he does not. It further assunes
that there are two standards in mlitary justice — a
standard for detailed mlitary counsel and a standard
for privately retained civilian counsel — and that the
standards for the mlitary counsel are |ower than what
is expected of a civilian counsel. 1In fact, the
standards for representation of servicenenbers by
mlitary or civilian counsel in mlitary appellate
proceedi ngs are identical.

3. The Governnent argues that the length of tinme it takes
detailed mlitary appell ate defense counsel to perfect
an appeal should not be conpared to public defenders in
the public sector. The duty of diligent representation
owed by detailed mlitary counsel to servicenenbers is
no |l ess than the duty of public defenders to indigent
civilians. Courts have not hesitated to take action
when public defender prograns fail to represent their

clients in a tinely manner. See, e.g., Harris, 15 F. 3d

at 1538; Green, 917 F. Supp. at 1238; Inre Oder On

Prosecution of Crimnal Appeals by the Tenth Judi ci al

Circuit Public Defender, 561 So.2d 1130 (Fla. 1990) ( per

curianm). The mlitary appellate courts should be no

14
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less diligent in protecting the rights of convicted
servi cenmenbers.

The Governnent argues that the mlitary justice system
requires that a “vast number” of court-martial cases be
revi ewed regardl ess of whether the servicenenber files
a notice of appeal, and that as a result the appellate
process in the mlitary necessarily takes |onger than
inthe civilian justice system In making this
argunent, the Governnment does not give appropriate
consideration to the “awesone, plenary, de novo” nature
of the review by the Courts of Crim nal Appeal s under

Article 66. United States v. Cole, 31 MJ. 270, 272

(CMA 1990). Unlike the civilian crimnal justice
system the Courts of Crimnal Appeals have uni que fact
finding authority, and that aspect of a servicenenber’s
case is not concluded until that review is conpl et ed.
The nature of this review calls for, if anything, even
greater diligence and tineliness than is found in the
civilian system

The Governnment argues that the “institutional
vigilance” present in this and other cases ensures that
there can be no due process violations. In making this
argunent, the Governnent asserts that Petitioner’s

first appellate defense counsel worked diligently,

15
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prioritized her cases, was available to Petitioner and
guaranteed his access to appellate courts. The fact
remai ns, however, that after February 28, 2002, through
ten enlargenents of tinme, Petitioner’s first appellate
def ense counsel did not |ook at the substance of
Petitioner’s case and did not know when she woul d be
able to do so. The appointnent of a new appellate

def ense counsel did not rectify this problem because
that attorney concedes that he wll not be able to | ook
at the case in the foreseeable future. W reject any
suggestion that “institutional vigilance” is evident in
this case or that vigilance has been applied to ensure
that Petitioner receives the rights he is entitled to
under Article 66 and Article 70.

6. The Governnment argues that Petitioner cannot establish
“prejudice” fromthe delays, but its argunent is
circular. It is disingenuous for the Governnment to
argue that Petitioner has not made a “colorable claim
of any possibility of relief,” when the systemthat the
Governnment controls has to date deprived Petitioner of
the tinely assistance of counsel that woul d enable him

to perfect and refine the | egal issues he has asserted.

16
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G ven the current posture of Petitioner’s case as outlined
above, Petitioner is not being afforded an appellate review of
his findings and sentence that conports with the requirenents of
Article 66 and Article 70. These rights nmust be recogni zed,
enforced and protected by the Governnment, by the appellate
attorneys, by the Court of Crimnal Appeals, and by this Court.

We reject any suggestion that continued delay or |ess
diligence in conpleting appellate review of a crim nal
convi ction should be tolerated under the UCMI. W are confident
that the right to a tinely appellate reviewin the mlitary
justice systemis no less inportant and no |l ess a protection
than its counterpart in the civilian crimnal justice system
As noted, we reject any suggestion that institutional vigilance
is evident in Petitioner's case. The Governnment’s gener al
proposition that "so far" there is no showi ng of excessive or
i nordi nate delay warranting renmedial action by this Court is not
accurate. Instead, Petitioner's case illustrates that nothing
has been done "so far" to respect or ensure Petitioner’s right
to tinmely review of his findings and sentence.

We are therefore returning this case to the Navy-Marine Corps
Court of Crimnal Appeals, as it is that court which is directly
responsi bl e for exercising “institutional vigilance” over this
and all other cases pending Article 66 review wthin the Navy-

Marine Corps Appell ate Review Activity.

17
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Deci si on and Order

The Petition for Extraordinary Relief is granted as foll ows:

1. This case is remanded to the Navy-Marine Corps
Court of Crimnal Appeals. That court shal
expeditiously review the processing and status of
Petitioner’s Article 66 appeal.

2. The Court of Crimnal Appeals shall take
appropriate action to ensure that Petitioner
receives the rights he is entitled to under
Article 66 and Article 70, and issue such orders
as are necessary to ensure tinmely filing of an
Assi gnnent of Errors and Brief on behalf of
Petitioner and the tinely filing of an Answer to
t he Assignnent of Errors on behalf of the
Gover nnent .

3. It is further directed that wthin 60 days of the
date of this opinion, the Navy-Marine Corps Court
of Crimnal Appeals shall submt a report to this
Court which specifies the steps taken to conply
with the provisions of this opinion in regard to
Petitioner and other appellants awaiting appellate
review under Article 66 before the Navy-Marine

Corps Court of Crimnal Appeals.

18
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4. This order is entered wthout prejudice to
Petitioner’s right to assert a violation of his
statutory and constitutional rights to speedy

appellate review in the ordinary course of appeal.

19
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