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Judge BAKER delivered the opinion of the Court.

Contrary to his pleas, appellant was convicted by a general
court-martial conposed of officer nenbers of an indecent assault
upon his step-daughter, in violation of Article 134, Uniform Code
of Mlitary Justice, 10 USC § 934. The nenbers sentenced
appel l ant to a bad-conduct discharge, reduction to pay grade E-4,
and 3 years' confinement. The convening authority reduced the
confinenment period to 1 year but otherw se approved the sentence
as adjudged. The Court of Crim nal Appeals affirnmed the findings
and sentence in an unpublished opinion. Appellant petitioned
this Court for review, and we set aside the Court of Crim nal
Appeal s deci sion and remanded the record of trial for a
factfinding hearing on the issue of effective assistance of

counsel, pursuant to United States v. DuBay, 17 USCVA 147, 37 CMR

411 (1967). 50 M) 115-16 (1998). Follow ng the hearing, the
Court of Crimnal Appeals held that appellant received effective
assi stance and again affirmed the findings and sentence. W
subsequently granted review to determ ne:

WHETHER APPELLANT WAS DEN ED EFFECTI VE ASSI STANCE OF
COUNSEL

We hold that appellant was not denied effective assistance

under the Sixth Anmendnent and affirm
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Backgr ound

Appel | ant was convicted of an indecent assault upon his 17-
year-ol d step-daughter, DM occurring on the evening of Septenber
7, 1995, at Kadena Air Base, Ckinawa, Japan. DMtestified that
appel l ant cane to her roomthat evening, around 9:30 p.m, laid
down on the bed beside her, and touched her breast and kissed her
on the cheek. Frightened by this encounter, DMtold appellant
that she wanted to go to sleep. Appellant asked her for a hug,
she conplied, and appellant left the room DMthen imediately
cal l ed her boyfriend because she did not wish to remain at the
house and told hi mwhat happened. DM s boyfriend, her fiancé at
the time of trial, testified that she sounded hysterical when she
called. DM s boyfriend drove to her house and then drove her to
the police station, where she reported the incident.

At the trial that followed on January 23-24, 1996, appell ant
was represented by two attorneys: a detailed mlitary counsel,
Captain (Capt) Castro, and a civilian counsel, M. Annette Eddi e-
Callagain.EI Appel lant pled not guilty, and he did not testify.
Hi s defense team did not make an opening statenent or put on any
evidence in his case, but they did cross-examne all of the
prosecution w tnesses, except DM s boyfriend. Appellant was

ultimately convi cted.

! Capt Castro was pronpted to Major by the time of the DuBay hearing.
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Appel I ant now cl ains that he received ineffective assistance
of counsel at trial and notes nunerous actions or om ssions by
his attorneys. M. Eddie-Callagain is acknow edged by all to
have been | ead counsel on the case, and appellant attenpts to
focus his clains on her performance. However, we decline to
address the conduct of appellant’s two | awers separately or
j udge appellant’s conpl aints based only on Ms. Eddie-Callagain’s

performance. United States v. Boone, 42 M} 308, 313

(1995) (“Where an accused is represented by both civilian counsel
and detailed mlitary counsel, the performance of defense counsel
is neasured by the conbined efforts of the defense teamas a
whol e.”). Accordingly, we evaluate the performance of the
defense teamas a unit for each of appellant’s claims.EI
Di scussi on
The departure point for analysis of an ineffective-

assi stance claimis Strickland v. Washington, 466 U S. 668

(1984). There, the Court set forth a two-pronged test. “First,
t he def endant nmust show that counsel’s performance was deficient.

Second, the defendant nust show that the deficient
performance prejudiced the defense.” [|d. at 687.

I n anal yzing i neffective-assistance clainms under Strickland, this

Court has asked three questions:

ZQur ultimate conclusion that appellant was not denied his Sixth Arendnment
right to effective counsel in no way suggests that we condone civilian defense
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1. Are the allegations nade by appellant true; and,

they are, is there a reasonabl e explanation for
counsel’s actions in the defense of the case?

i f

2. If they are true, did the |level of advocacy “fall[]

nmeasur ably bel ow the performance . . . [ordinar
expected] of fallible | awers”?

ily

3. If ineffective assistance of counsel is found to
exist, “is . . . there . . . a reasonable probability

that, absent the errors, the factfinder would h
a reasonabl e doubt respecting guilt?”

ave had

United States v. Pol k, 32 MJ] 150, 153 (CMA 1991)(citations

omtted).

The Court in Strickland al so noted that the perf

prejudi ce prongs of the test can be anal yzed i ndepend

[ T]here is no reason for a court deciding an

i neffective assistance claimto approach the inq
the sane order [the Court in Strickland did,] or
to address both conponents of the inquiry if the
def endant nmakes an insufficient show ng on one.

[ A] court need not determ ne whether counsel’s
performance was deficient before exam ning the
prejudi ce suffered by the defendant as a result
al | eged deficiencies. The object of an ineffect
claimis not to grade counsel’s performance.

466 U.S. at 697. Therefore, this Court can eval uate
appel lant’ s ineffective-assistance claimbased on a “
sufficient prejudice,” wthout grading counsel’s

performance. 1d. In so doing, the Court does not co
shoddy | awyering but sinply acknow edges that an appe
must nmeet both the performance and prejudice prongs o

Strickland test to obtain reversal of a conviction.

ornance and

ently.

ury in
even

of the

i veness

| ack of

ndone
| | ant
f the

Id. at

counsel s destruction of her case file during a tinme whenshe was aware that

her trial performance was an issue on review in the |ower court.
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691 (“An error by counsel, even if professionally
unr easonabl e, does not warrant setting aside the judgnent of
a crimnal proceeding if the error had no effect on the
j udgment.”).
The third question in the Polk test conports with the

prejudi ce standard in Strickland. Under this test, the Court can

test allegations of ineffectiveness for prejudice by assum ng
that the errors alleged satisfy the deficient performance prong

of Strickland, and then considering whether there is “a

reasonabl e probability that, absent the errors, the factfinder
woul d have had a reasonabl e doubt respecting guilt.” 32 M at
153.

Wthin appellant’s wi de-ranging attack on trial defense
counsel’s performance are found five specific conplaints. He
argues counsel

1. failed to nove to suppress appellant’s pretrial
statenents to investigators;

2. failed to interview certain witnesses in order to
attack the veracity of the conplaining wtness, DM

3. failed to put on good mlitary character evidence
on the nmerits;

4. failed to nove in limne to preclude adm ssion of
“other acts” evidence; and

5. failed to make an opening statement.EI

3 Appellant also clains his trial defense counsel were ineffective for not
objecting to the mlitary judge' s refusal to instruct on the |esser-included
of fense of assault and battery. Appellant asserts that it was plain error for
the mlitary judge not to have so instructed. First, counsel properly
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Si nce counsel are presuned conpetent, an appellant nust
rebut this presunption by showi ng specific errors that were

unr easonabl e under prevailing professional norns. United States

v. Scott, 24 M) 186, 188 (CMA 1987), citing United States v.

Cronic, 466 U S. 648 (1984). Appellant’s first and third
all egations fail to denonstrate deficient performance under the

first prong of Strickland. As for the other three allegations,

we need not assess counsel’s perfornmance before determ ning
whet her appel | ant has made the requisite showi ng of prejudice
under prong two. After an exam nation of the record, we hold
that given the testinony of the conplaining wtness and

appel lant’ s admi ssions to investigators, he has failed to nake
such a show ng.

Appel lant’s Pretrial Statenents

“When a claimof ineffective assi stance of counsel is

prem sed on counsel’s failure to nmake a notion to suppress

preserved the issue by requesting the instruction. Second, we decline to
reach an issue that was neither submitted for review nor specified bythis
Court.
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evi dence, an appellant nust show that there is a reasonable
probability that such a notion would have been neritorious.”

United States v. Napol eon, 46 MJ 279, 284 (1997). Appellant

al l eges that counsel’s failure to nake a notion to suppress his
statenents to investigators prejudiced his case. Specifically,
appel l ant cl ains that when he signed his interviewform it did
not |ist “sexual assault” as the charged offense, and that he was
not properly warned of his rights.

Appel lant testified that he gave a witten neno to defense
counsel on the subject and that he discussed it with his |awers,
along with his concerns that the investigators’ report distorted
his statenents. Mjor (Maj) Castro testified that he could not
remenber whet her appellant had di scussed with himthe clai mthat
his interview formdid not |list the words “sexual assault” as the
charged offense when he signed it. M. Eddie-Callagain testified
t hat she had not seen the neno, which was for the assistant
def ense counsel and undated, and that appellant did not discuss
that issue with her.

Gven this testinony, it is unclear whether trial defense
counsel were aware of the nenp. Regardless, appellant cannot
denonstrate a reasonable probability that a notion to suppress
his statenments would have had nerit. Appellant clains that he
did not receive proper warnings and signed an inconplete form
but the interview ng investigator contradicts him Special Agent

Shi bazaki, who interviewed appellant on the evening of the
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incident, stated that he read appellant his rights and told him
he was suspected of sexual assault. This investigator also had a
si gned acknow edgenent from appel |l ant that he had been properly
advi sed he was suspected of sexual assault. Furthernore,
assi stant defense counsel was apparently aware of how t he
i nvestigator would testify on this issue, since he had
interviewed him exam ned the investigator’s notes, and revi ewed
his testinony taken at the investigation under Article 32, UCM,
10 USC § 832.

Essentially, this was appellant’s word agai nst that of the
i nvestigator in possession of a signed acknow edgenent form
Wt hout nore, appellant has failed to show a reasonabl e
probability that a notion to suppress this evidence would have
been neritorious.

Failure to Investigate and Attack the Credibility of DM

Appel lant clains that the failure of his defense counsel to
attack DM s credibility prejudiced his defense.

As noted by the mlitary judge in his findings of fact from
the DuBay hearing, counsel’s strategy evolved over tinme. Mj
Castro testified that they considered attacking DMs credibility
as a wWitness, but discarded that option. He explained that as a
tactical matter, he hoped DM would not testify, but he did not
want to “burn bridges” with her if she did. He further hoped she
m ght testify for appellant at sentencing. He also feared that

trying to show DMwas a liar in such a contested case m ght anger
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the nenbers and result in a harsher sentence. DM eventually
provi ded a cl enency statenent for appellant, and his sentence was
| ater reduced by the convening authority from3 years to 1 year.

Maj Castro’ s notes, dated January 18, 1996, 5 days before
trial, also support his recollection. These notes indicate that
the “plan” for trial was to rest in findings, not use a good
mlitary character defense, “gently” cross-exam ne DM and “focus
on sentencing.”

Ms. Eddie-Callagain testified repeatedly that appell ant
specifically told her not to attack DMs credibility. Her
testinony at the DuBay hearing on this issue was as follows
(Eddi e-Callagain as WT):

WT: | wanted to talk to all of [DM s] teachers at

Kadena Hi gh School to see whether or not there
was a pattern as far as |ying was concerned...

DC. Ckay. D d you do that?

WT: No, because before we got to that point,
[ appel l ant] pulled the plug on that.

DC. When you say [appellant] pulled the plug, what
specifically did [appellant] say to you?

WT: . . "l don’t want her credibility attacked. |
don t mant you going after her. Leave her
al one.'

* * *

DC. But is it your testinony that [appellant] said
to you, “I do not want her credibility
attacked?”

WT: Absol utel y.

DC. But he specifically tal ked about her
credibility?

10
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W T:

Yes.

Later, in defense counsel’s exam nation of M. Eddie-

Cal | agai n,

DC

WT:

WT:

the issue was revisited as foll ows:

Okay. What was the next thing he told you?

“You will not attack her credibility, you wll
not, | guess, |look into any whatever, you know,
dig up any dirt like what I wanted to do with
t he school . ”

. . What was your response to that instruction
by your client that you were hired to represent?

At that point, it was explained to himthat you
are tying our hands because this case is al
about credibility. You had only two w tnesses
who were in that bedroomthat night.

Appel lant testified during cross-exam nation that he agreed

to a defense strategy that did not involve attacking his step-

daughter’s credibility, and that he expected his |awers to “do

11
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what ever the | awyers do.”4[]He al so admtted that he did not
conplain to his lawers at the tinme about the decision not to
attack DM s credibility.

The testinony at the DuBay hearing indicates that there may
have been sone initial confusion on appellant’s part about the
evolving strategy of whether to attack DM s credibility if she
testified. However, the mlitary judge in the DuBay hearing
found that this strategy was ultimtely adopted by appell ant,
with his | awers, regardl ess of who suggested the idea.

Attendant to appellant’s conplaint relating to DM s
credibility is his claimthat his defense counsel did not
interview all possible w tnesses against his daughter. The
Suprenme Court has noted the follow ng relationship between the
information given by a defendant and the duty of an attorney to
pursue an investigation:

[ CJ ounsel has a duty to nake reasonabl e investigations

or to make a reasonabl e deci sion that nakes particul ar

i nvestigations unnecessary. In any ineffectiveness

case, a particular decision not to investigate nust be

directly assessed for reasonabl eness in all the

ci rcunst ances, applying a heavy neasure of deference to

counsel ' s judgnents.

The reasonabl eness of counsel’s actions may be
determ ned or substantially influenced by the

4 The record reflects the follow ng question and answer:

TC. Yes or no. Isn't it true that this case, by your direction, had evol ved
to a point where the approach was going to not involve attacking your
daughter’s credibility?

APP: | think that's what we agreed to, yes, Sir

12
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defendant’s own statements or actions. Counsel’s

actions are usually based, quite properly, on inforned

strategi c choi ces made by the defendant and on

i nformation supplied by the defendant. In particular,

what investigation decisions are reasonabl e depends

critically on such information.
Strickland, 466 U.S. at 691.

In this case, counsel obtained sone information regarding
DM s credibility but decided not to use it for strategic reasons
and, as indicated above, to remain consistent with appellant’s
wi shes. Appellant has raised the question whether it is
reasonabl e for defense counsel to make any strategi c decision
like this without first conducting an appropriate investigation
to determ ne what evidence m ght be available, as well as whether
such an investigati on woul d have uncovered other ways to bring
DMs credibility into question without a frontal assault on
cross-exam nation. Additionally, appellant testified that he
brought a list of lies told by DMto a prelimnary neeting with a
private investigator at his attorney’s request, but could not
remenber whet her she kept it or gave it back to him He
described the list as “little stuff |ike taking the car sonepl ace
and not bringing it back, . . . comng hone late, telling [sic]
that she was one place and was sonepl ace else[,]” and forging
notes at school .

Ms. Eddie-Callagain testified that appellant told her DM had
difficulty telling the truth and that she was prom scuous. She

al so stated that appellant never gave her a list of instances

that his step-daughter lied, and that he only told her of one

13
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i nstance where she |ied about going to the library. WMyj Castro
testified that he did not see a |list detailing |lies told by DV
but renmenbered appel |l ant di scussing DM s prom scuity.

Under these circunstances, appellant has not carried his
burden on appeal, or at the DuBay hearing, of offering specific
assertions as to what w tnesses woul d have said regarding the
victims credibility so that this Court can reliably assess
whet her the outcone of the trial would have been different.
Therefore, appellant has failed to neet his burden under the

prejudi ce prong of Strickland. As a result, we need not decide

whet her the strategic choice to focus on sentencing and to not

attack DM fell below the Strickl and/ Pol k st andard of

reasonabl eness. Nonet hel ess, we note that appellant took part in

formul ating the strategy of not attacking his step-daughter’s

testinony, and that "when a defendant has given counsel reason to

believe that pursuing certain investigations would be fruitless.
., counsel's failure to pursue those investigations may not

| ater be chall enged as unreasonable.” Strickland, 466 U. S. at

691.

Failure to Use Good MIlitary Character Evidence

Appel  ant argues that the failure to use evidence of his
good mlitary character was ineffective assistance of counsel.
Maj Castro testified that the decision to use the witnesses for
appel l ant’ s good character at sentencing, rather than on the

nmerits, had a tactical basis. He did not want these witnesses to

14
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testify at the findings phase because they could be cross-

exam ned about certain sexually explicit coments that appell ant
made to his daughter. Instead, the defense decided to use these
W t nesses at sentencing to try to inpress the officer nenbers
with the positive opinions of other officers who had worked with
appellant. M Castro also gave his opinion that using these
character witnesses for a good mlitary character defense during
the findings phase of the trial would have | essened their

ef fectiveness at sentencing.

Appel lant’s testinony on direct at the DuBay hearing
suggested confusion on his part as to whether or not he
understood his counsel had decided to forgo putting on good
mlitary character as a defense on the nerits. However, on
cross-exam nation, he agreed wwth Maj Castro’'s testinony that the

defense plan to not include good mlitary character evidence had

been di scussed with himEI

5> The record reflects the follow ng:

TC. Do you think that Captain Castro was |ying when he said that you and he
and Ms. Eddie-Callagain had a specific final decision nade on that day
about what the plan of approach would be in this particular case?

APP: Yeah, we had tal ked about a defense.

TC. And he was telling the truth when he said that the plan involved no
good mlitary character evidence, isn't that true?

APP; Can you repeat that question, Sir?

15



United States v. MConnell, No. 97-0666/ AF

Whet her it had been discussed with himor not is not the
critical inquiry. The issue is whether the decision to forgo
putting on this evidence on the nerits had a reasonable, tacti cal
basis. While appellant may now di sagree with the decision in

retrospect, it did not fall below Strickland s objective standard

of reasonabl eness.

“Other Acts” Evidence

Appel l ant al so alleges that his counsel were ineffective
because they did not pursue a notion in limne to prevent the
menbers fromhearing DM s testinony on explicit sexua
conversations appellant had with her. As with the issue relating

to appellant’s pretrial statenments, appellant is required to

TC. Captain Castro was telling the truth when he said that as of 18 January
the plan included that there would be no presentation of good nmilitary
character evidence on the nerits, isn't that true?

APP; | believe Captain Castro. Yes, Sir.

16
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denonstrate a reasonable probability that this notion would have
been nmeritorious.

Appel l ant testified that he was shown a faxed nmenorandumto
Ms. Eddie-Callagain fromtrial counsel on the day of trial
January 23, 1996. The nenorandum gave notice, required by
MI.R Evid. 404(b), Mnual for Courts-Martial, United States
(1995 ed.),EI that trial counsel intended to use prior sexually
explicit statenents of appellant to his daughter by having her
testify about themat trial. Specifically, the notice indicated
that testinony woul d be adduced from DM regardi ng conversations
appel l ant had with her “that focused on her orgasns with her
boyfriend” and the reason why appel |l ant nasturbated. M. Eddi e-
Call again testified that she did not renmenber receiving the neno
before trial. Maj Castro testified that he probably received the
meno and di scussed it with appellant. However, he also testified
that he was probably aware of this information prior to trial

Regardl ess of the exact circunstances regardi ng receipt of
the 404(b) notice, neither counsel offered a persuasive tactical
reason for not filing the notion. Ma Castro testified that
based on his previous experience before this mlitary judge, this
evi dence woul d probably have been admtted on the issue of

intent. This, however, was his retrospective view at the tinme of

6 The current version of this Manual provision is identical to the one in

effect at the tinme of appellant's court-nmartial.

17
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the DuBay hearing of what the mlitary judge m ght have done at
the time of trial. Wether this particular trial judge would
have admtted the evidence or not, appellant has at |east a
colorable claimregarding the notion since the record does not
indicate the statenents in question had any tenporal nexus to the
of fenses that took place in DM s bedroom on the night of
Septenber 7, 1995.

However, we need not assess counsel’s performance on this
i ssue because we are satisfied that appellant has not shown the

requi site prejudice under Strickland and Polk. DM s testinony

regarding the statenents in question was as foll ows:

Q D d [appellant] ask you sonethi ng about your and
[ your boyfriend s] physical relationship?

A Yes.

Q And what was that?

A: He asked ne if—+f-he made ne c**.

Q You understood that he nmeant orgasm right?

A Yes.

Q How about his sexual relationship with his wife?
Did he ever talk about that with you?

A Yeah.

* %
Q D d he say whether he masturbates?

Al Yes.

The remai nder of DM s testinony went into detail concerning

how appel | ant cane to her room kissed her, and touched her

18
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breast the way her boyfriend would. She further testified how
upset she becane and deci ded that she could not remain in the
house that night. The enotional nature of this testinony, which
the menbers were able to directly observe, is suggested by
defense counsel’s offer of a Kleenex to the witness before
begi nni ng cross-exam nati on.

As for appellant’s adm ssions, we have al ready concl uded
that the defense teanis decision to forgo a notion to suppress
t hem was not deficient performance since such a notion would have
| acked nerit. The nmenbers heard the investigator testify that
appellant admtted in the interview to touching his step-
daughter’s breast and being sexually attracted to her. He also
testified that appellant expressed his desire to have sexual
intercourse with his step-daughter.

Cumul atively, DM s testinony as to what happened in her
bedroom and appel |l ant’s adm ssions during his interview, when
wei ghed against DM s references to appellant’s sexually explicit
remar ks, convince us that there is no reasonable probability that
had the statements been excluded, the factfinder would have had a
reasonabl e doubt regarding appellant’s guilt.

Failure to Make an Openi ng St at enent

Appel lant clains that his counsel’s failure to nmake an
openi ng statenent on his behalf also constituted ineffective
assi stance of counsel. While it is unusual to forgo an opening

statenent, it is not ineffective assistance to do so in certain

19
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circunstances. In United States v. Lorenzen, 47 M) 8, 12 (1997),

this Court found that a defense counsel who did not nmake an
openi ng statenent when his client refused to testify was not

i neffective because his trial strategy depended on his client’s
testinmony. 1In Lorenzen, defense counsel reserved his opening
statenent for the beginning of the defense case but then waived
it when his client refused to testify at the |ast nonent.

In this case, the planned trial strategy was to not have
appel lant testify, not put on evidence, and not attack DM s
credibility. M. Eddie-Callagain did not make an opening
statenent but reserved the right to do so at the concl usion of
the Governnment’s case. She testified at the DuBay hearing that
she hoped as the prosecution case progressed, there would be
"sone mracle or sonething that would give us sonething to put on
a defense case,"” such as appellant deciding to testify, in which
case she woul d then make an opening statenent.

This is not to say that appellant’s counsel failed to
present his defense to the nenbers. Defense counsel expressed
appellant’s position in her closing. She argued that the
touchi ng could be viewed as a m sunderstandi ng and that there was
not enough evidence to find guilt beyond a reasonabl e doubt. An
opening statenent in this case woul d not have been followed by
any evidence. Although appellant argues that good mlitary
character evidence could have been used, as discussed above, the

def ense nmade a strategic decision to use that evidence at

20
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sentencing. In light of the evidence agai nst appellant discussed
above, we hold that even if his counsel had nmade an opening
statenent, there is not a reasonable probability that the nenbers
woul d have had a reasonabl e doubt regarding his guilt.

The decision of the United States Air Force Court of

Crim nal Appeals dated July 7, 2000, is affirned.
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