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United States v. Riley, No. 98-0146/AF

Judge G ERKE delivered the opinion of the Court.

A general court-martial conposed of officer and enlisted
menbers convicted Appellant, contrary to her pleas, of the
unprenedi tated nmurder of her newborn baby girl, in violation of
Article 118, Uniform Code of Mlitary Justice [hereinafter UCM],
10 U.S.C. § 918 (2000).EI The conveni ng authority approved the
adj udged sentence of a dishonorabl e discharge, confinenent for 25
years, total forfeitures, and reduction to the | owest enlisted
grade. In three successive appellate decisions, two of them
after remands fromthis Court, the Court of Crimnal Appeals set
asi de the nurder conviction, affirned a conviction of the |esser-
i ncl uded of fense of involuntary mansl aughter in violation of
Article 119, UuCMJ, 10 U.S.C. 8§ 919 (2000), and affirnmed a
sent ence of di shonorabl e discharge, confinenent for 10 years,
total forfeitures, and reduction to the | owest enlisted grade.

United States v. Riley, 47 MJ. 603 (AF. CG. Cim App. 1997)

[ hereinafter Riley 1], revid, 50 MJ. 410 (C. A A F. 1999),

nodi fied and aff’d, 52 MJ. 825 (A F. CG. Crim App. 2000)

[ hereinafter Riley Il1], revvd 55 MJ. 185 (C. A A F. 2001),

nodi fied and aff’d, 56 MJ. 551 (A F. CGt. Crim App. 2001)

[ hereinafter Riley I11].

! The court nembers initially convicted Appellant of preneditated murder.
During the sentencing hearing, the defense submtted an affidavit fromthe
psychiatrist who had been the president of a sanity board convened to eval uate
Appellant’s nmental responsibility. Anpbng other things, the psychiatrist

opi ned that Appellant, who was 19 years old at the tinme of the sanity board,
was “operating on the maturity level of a 12 or 13 year old,” that she was
“genui nely renorseful over the death of her infant,” and that “[s]he exhibited
signs of acute depression and grief” so severe that at times it was necessary
to stop the evaluation because she “sinply could not continue.” The
psychiatrist’s evaluation of Appellant caused the court menbers to reconsider
their findings. On reconsideration, the court nmenbers reduced their findings
fromprenmeditated rmurder to unpremneditated nurder.
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| . Factual Background

On April 7, 1995, Appellant went to the base hospital,
conpl aining that she was cranping, spotting, and had not had a
menstrual cycle for six nonths. She was exanm ned by an energency
room physi ci an, who gave her a painkiller. Twelve days later, on
April 19, Appellant returned to the sanme physician, conpl aining
of cold synptons, nausea, and tightness in her chest. The
physi ci an gave her breathing treatnments, a decongestant, and an
anti biotic.

At some time during April 1995, Appellant adm nistered a
home pregnancy test to herself, and the result was positive. She
tal ked about the positive result to a “couple of friends,” who
opi ned that they did not think she could be pregnant. She did
not seek nedical confirmation of her pregnancy because she
“didn’t even want to think that [she] was pregnant.” Wen the
crimnal investigators asked her why she did not seek a nedical
confirmati on whet her she was pregnant, she responded, “I didn't
want to be pregnant so | didn't want to find out, so | just
didn’t do it.”

On July 3, 1995, Appellant returned to the base hospital in
severe pain, and she told the emergency roomtechnicians that she
had hurt her back playing racquetball. A contract physician gave
her a painkiller. While Appellant was waiting to be rel eased,
she doubl ed over in pain and began crying. The technicians asked
anot her physician to exam ne her. This physician drew bl ood for
a pregnancy test.

Wiile awaiting the results of the pregnancy test, Appellant

went into a bathroom adjacent to the exam ning room The
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energency roomtechnicians could hear her, softly noaning and
crying. Twi ce, they knocked on the door. The first tinme,
Appel I ant said she should be out in a few m nutes. The second
time, she said she had been sick and needed a nop. Appell ant
gave birth to a baby girl in the bathroom but she did not tel
anyone.

The baby girl was later found dead in the bathroomtrash
can. The bathroom floor was covered with blood. There was bl ood
spattered on the walls and bl oody footprints on the fl oor.

Appel lant’s t-shirt showed the outline of an infant held agai nst
her chest with its head near her left shoul der.

Appel | ant was subsequently hospitalized. On July 4, 1995,
whil e she was receiving a blood transfusion, she was questi oned
by Detective Roger Joe Berry, a nenber of the Abilene, Texas,
Pol i ce Departnent, and Special Agent Chuck Roseberry, a nmenber of
the US. Ar Force Ofice of Special Investigations. The
guestioning was tape-recorded and played for the nenbers at her
court-martial .

Appel lant told the investigators that she did not realize
she was giving birth when she went to the bathroom She told
them “1 didn't know what was wong. And then | start to push
like instinctly [sic], and | | ooked down and there was hair that
wasn’t mne there. So | just kept on pushing. It dropped on the
floor.” She told the investigators that she pushed two or three
times and the baby kept comng out “little by little,” but on the
third tine, the baby’s head and the rest of the body went
t hrough. According to Appellant, the baby “like squirted out.

After | pushed, whoosh.” She said, “I didn’'t have any chance to
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catch it, or anything. | didn't know it was com ng that quick.”
She said the baby “cracked its head. It was dead . . . it never
noved. ”

An expert witness testified for the defense that a wonman
will feel a strong need for a bowel novenent when the first urge
to push cones during |abor. The witness also testified that an
unassisted birth will produce an “expl osive” delivery.

The cause of the baby’'s death was determ ned to be a bl unt
force crush of the skull. The nedical exam ner opined that the
nost |ikely cause of the skull fracture was one or nore inpacts
of the skull against a hard flat surface with significant force.

The prosecution theory at trial was that Airman Ril ey
intentionally killed her baby girl by smashing or crushing her
skull. The defense theory was that the baby was killed when she
fell to the floor during the birthing process, through no fault
of Appell ant.

The mlitary judge proposed to instruct on the | esser-

i ncl uded of fenses of voluntary and involuntary mansl aughter and
negl i gent hom cide. He proposed to instruct that an el enent of
the | esser-included of fenses was that Appellant “failed to
prevent the fracture of Baby Grl Riley' s skull or failed to
sumon nedi cal assi stance which was i medi ately avail able for the
infant.” The defense objected to any instruction on cul pabl e
negligence by failure to act, arguing that the Governnent had
charged Appellant with a cul pable act but not a cul pable failure
to act. The prosecution agreed in part, informng the mlitary
judge that it had not tried the case on the theory that Airman

Ri |l ey was cul pable for failure to sumon mnedi cal assi stance, and
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that it did not intend to argue that theory. The mlitary judge
did not instruct on cul pable negligence by failure to act, and
he specifically directed the court nmenbers to delete the
reference to a culpable failure to act fromthe witten
instruction that had been provided to them

In contrast to his instruction on involuntary mansl aughter,
the mlitary judge instructed the nmenbers that an el enment of the
negl i gent hom ci de was that the baby’s death “resulted fromthe
act or failure to act” of Appellant. However, he further
instructed themthat Appellant’s “failure to sumon nedica
assi stance may not, as a matter of law, constitute the negligent
act or failure to act set out above.”

Three decisions of the Air Force Court of Crimnal Appeals
have affirmed a conviction of involuntary nmansl aughter on three
di fferent bases: inpeding nedical assistance (Riley |I); stuffing
a paper towel into the baby’s nmouth and applying force to the
baby’s skull in a gross and reckless manner (Riley I1); and
choosing to give birth while seated on a toilet seat despite the

risk of the baby falling to the floor (Riley IlIl). Rley IIl is

now before this Court for review of four issues raised by
Appel l ant and three issues specified by this Court. The granted
i ssues are:
.  WHETHER THE EVI DENCE | S LEGALLY | NSUFFI Cl ENT TO SUSTAI N
A CONVICTION IN THIS CASE OR WHETHER THE Al R FORCE COURT’ S
THI RD REVI EW OF THI S CASE WAS ERRONEOUS BECAUSE
A, THE AIR FORCE COURT HAD PREVI QUSLY CONCLUDED THAT
THE EVI DENCE WAS | NSUFFI CI ENT TO DETERM NE HOW THE
BABY' S SKULL WAS FATALLY FRACTURED; AND/ OR

B. DEATH IS NOT A FORESEEABLE CONSEQUENCE OF AN
UNATTENDED CHI LDBI RTH
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C. THE NEGLI GENCE OF THE Al R FORCE DOCTORS WHO TREATED
APPELLANT WAS A SUFFI CI ENT | NTERVENI NG PROXI MATE CAUSE
TO RELI EVE HER OF CRIM NAL LI ABILITY; AND/ OR

D. THE AIR FORCE COURT HAD ALREADY CONCLUDED THAT
DROPPI NG THE BABY ON THE FLOOR WOULD CONSTI TUTE SI MPLE
NEGLI GENCE, NOT CULPABLE NEGL.I GENCE.

1. WHETHER THE Al R FORCE COURT APPLI ED THE | MPROPER
STANDARD VHEN EVALUATI NG THE FACTUAL SUFFI CI ENCY OF THE
EVI DENCE.

I11. WHETHER THE Al R FORCE COURT ERRED VWHEN | T REFUSED TO
FOLLOW TH S COURT' S MANDATE REQUI RI NG A SENTENCE REHEARI NG
AND WHEN | T THEN | MPROPERLY APPLI ED TH S COURT' S PRECEDENTS
I N REASSESSI NG THE SENTENCE.

In addition, we specified the follow ng issues:

V. WHETHER THE Al R FORCE COURT' S REASSESSMENT OF THE
SENTENCE BY AGAI N AFFI RM NG THE MAXI MUM SENTENCE CONSTI TUTES
AN OBVI QUS M SCARRI AGE OF JUSTI CE OR ABUSE OF DI SCRETI ON.

V. WTH RESPECT TO FI NDI NGS OF FACT MADE BY A COURT OF

CRI M NAL APPEALS UPON I NI TI AL REVI EW THAT ARE RELEVANT TO
THE LEGAL OR FACTUAL SUFFI Cl ENCY OF FI NDI NGS OF GUI LT, WHAT
'S THE AUTHORI TY, | F ANY, FOR THE COURT OF CRI M NAL APPEALS
TO RECONSI DER AND MAKE MATERI AL ALTERATI ONS | N SUCH FI NDI NGS
UPON REMAND | N THE COURSE OF APPROVI NG A FI NDI NG OF GUI LT?

VI. W TH RESPECT TO THE ACTI ONS OF THE COURT OF CRI M NAL
APPEALS SUBSEQUENT TO THE | NI TI AL REMAND FROM THI S COURT (50
MJ. 410):

A, HAS THE COURT OF CRI M NAL APPEALS DEMONSTRATED THAT
THE FI NDI NGS OF FACT INITS INITIAL DECI SION (47 M J.
603) WERE CLEARLY ERRONEQUS OR OTHERW SE | NVALI D AS A
MATTER OF LAWP

B. HAS THE COURT OF CRI M NAL APPEALS DEMONSTRATED THAT
| TS ACTI ONS HAVE BEEN CONSI STENT W TH MANDATES OF THI S
COURT?

VI1. ASSUM NG THE FI NDI NGS OF FACT IN THE I NI TI AL DECI SI ON

OF THE COURT OF CRI M NAL APPEALS MJUST BE APPLI ED W THOUT

MATERI AL MODI FI CATI ON DURI NG FURTHER APPELLATE CONSI DERATI ON

OF TH' S CASE, |S THERE ANY OFFENSE THAT MAY BE AFFI RVED

BASED UPON THOSE | NI TI AL FI NDI NGS OF FACT?

For the reasons set out below, we affirmonly so nmuch of the
decision belowin Riley Ill as affirns a finding of guilty of

negligent homcide in violation of Article 134, UCMJ, 10 U.S.C. §
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934 (2000). W set aside the sentence and order a sentence
reheari ng.

. Di scussi on

The granted and specified issues in this case fall into five
categories: (1) Wiether the lower court had authority to
reconsi der and nodify its findings of fact in Riley Il (lIssues V
and VI-A); (2) Whether the |ower court has conplied with the
terms of this Court’s remand (Issue VI-B); (3) Wether the
evidence is legally sufficient to support a conviction of any
of fense (Issues | and VI1); (4) Wether the | ower court applied
the correct test for factual sufficiency of the evidence in Riley
Il (I'ssue Il); and (5) Wether a sentence rehearing is required

(Issues 111, 1V, and VI-B)

A. Reconsideration of Facts on Remand (Issues V and VI-A)

Inits initial review, Riley I, the Court of Crimna
Appeal s set aside the nurder conviction on the ground that it was
not satisfied beyond a reasonabl e doubt that Appellant was guilty
of unpreneditated nurder. The court comented, “None of the
physi cal evidence or expert testinony presented in this case
persuade us to accept any one of the many possi bl e expl anations
for the injuries.” 47 MJ. at 608. The court stated that it was
not convi nced beyond a reasonabl e doubt that Appellant fractured
her baby’s skull with the intent to kill or inflict great bodily
harm 1d.

The court affirnmed a | esser-included offense of involuntary
mansl| aught er t hrough cul pabl e negligence, in violation of Article
119, based on Appellant’s “disregard for the foreseeable

consequences of refusing and inpeding assistance in the delivery
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and care of her child[.]” [Id. It reassessed the sentence and
affirmed a sentence to a di shonorabl e di scharge, confinenent for
10 years, total forfeitures, and reduction to the | owest enlisted
grade, the maxi mum sentence for involuntary mansl aughter. See

Manual for Courts-Martial, United States (2002 ed.) Part 1V,

para. 44.e.(2) [hereinafter MCM.
On review of Riley I, our Court held that an appellate court
vi ol ates due process if it affirnms an included of fense on a
theory not presented to the trier of fact. Qur Court expl ai ned:
Li ke the theory that [A]ppellant failed to summon
medi cal assi stance, which was expressly disclained by
the prosecution, this theory of intentional prevention
of nedical intervention was not asserted by the
prosecution and was never submtted to the trier of
fact. Thus, [A]ppellant was never given an opportunity
to defend against it.

50 MJ. at 416.

In light of the lower court’s comment in Riley I that none
of the evidence persuaded it to accept any one of the possible
expl anations for the baby’'s death, it was not clear “whether that
court also found the evidence factually insufficient to support a
conviction of a | esser-included offense prem sed on negligent
infliction of the fatal injuries on the baby.” 1d. Accordingly,
our Court rermanded the case for clarification and
“reconsi deration consistent with the principles of due process
set out above.” 1d. Qur reference to due process precluded the
court below from consi dering any w thholding of nedical care as a
basis for affirmng any offense. Id.

On remand, Riley Il, the court bel ow reconsidered its

previous findings of fact, held that some of its findings of fact

in Riley were clearly erroneous, and nodified its findings. The
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| oner court then found beyond a reasonabl e doubt that Appell ant
stuffed a paper towel into her baby' s nouth and applied force to
the baby’s skull in a gross and reckl ess nmanner. The court again
affirmed a conviction of involuntary mansl aughter by cul pabl e
negl i gence and affirned the sentence. 52 MJ. at 828-30.H

On review of Riley Il, this Court held that the Air Force
court’s reconsideration and nodification of its previous findings
of fact was beyond the scope of the remand and, therefore, this
Court again reversed and renmanded the case for clarification. 55

MJ. at 189; see United States v. Mntesinos, 28 MJ. 38, 44

(CMA 1989)(lower court’s authority on remand is |limted by the
limtations and conditions prescribed by the renand).EI Thus, in
accordance with our remand, we review Riley Il based on the
facts found by the court belowin Riley I, except for those facts
pertaining to w thhol ding of nedical care.

B. Conpliance with the Remand (I ssue VI-B)

In Riley I, the Air Force court recited that Appellant sat

on the toilet in the clinic restroom instinctively “pushed two

2 wWiile Riley Il was under advisement by the Air Force court, Appellant filed
a petition for habeas corpus with that court, which was denied. Appellant
then filed a wit-appeal petition with this Court, United States v. Riley, 55
MJ. 467 (C. A A F. 2001), which was denied w thout prejudice on Septenber 12,
2001. United States v. Riley, 56 MJ. 144, 144-45 (C. A A F. 2001). Appellant
filed a habeas corpus petition with this Court on Cctober 6, 2001. United
States v. Riley, 56 MJ. 206 (C. A A F. 2001). On Septenber 17, 2002, this
Court granted her request to withdraw the habeas corpus petition as noot,
since she was rel eased from confinenent on August 25, 2002, having reached the
m ni mum rel ease date for her 10-year termof confinenent. United States v.
Riley, 57 MJ. 436 (C. A A F. 2002).

3 The tinely filing of a petition for review vests jurisdiction in this Court
and divests the Court of Crininal Appeals of jurisdiction to reconsider its
decision. United States v. Jackson, 2 CMA 179, 181, 7 CMR 55, 57
(1953). This Court may, however, return jurisdiction to the |lower court by a
remand. 1d. at 182, 7 CMR at 58. See Rules for Courts-Marti al

1203(d) (2)(B) discussion (“The placing of a petition for review in proper
mlitary channels divests the Court of Criminal Appeals of jurisdiction over
the case, and jurisdiction is thereby conferred on the Court of Appeals for
the Arned Forces.”).

10
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or three times, then the baby ‘squirted out’ onto the floor.” 47
MJ. 603. In Riley Ill, the Air Force court anplified this
recital with facts contained in Appellant’s statenent to the
crimnal investigators. The court found that, while Appellant
was sitting on the toilet, she | ooked down and saw “hair that
wasn’t” hers. She renoved her underwear, shorts, and sneakers. B
She pushed again and a baby girl “squirted out” onto the hard
tile bathroomfloor . . . . Appellant ripped the unbilical cord
fromthe child and discarded her in the trashcan.Bl 56 MJ. at
553. The Air Force court again affirmed a conviction of
i nvol untary mansl aughter, based on the follow ng rational e:
[ Al ppel l ant gave birth to a child, delivering her head-
first onto the hard ceramc tile on the bathroomfl oor.
The resulting crush-fracture of the skull was the
proxi mat e cause of the baby’s death. Choosing to
deliver the child fromthe toilet seat onto the hard
tile floor was nore than an absence of due care. It
was an act in total disregard for the baby s safety
and, when viewed in the light of human experience,
m ght foreseeably have resulted in the death of the
chi | d.
|d. at 555.
In Riley I, the Air Force court did not reject any of the

expl anations for the baby’s injuries, but stated that it could

4 There is no direct evidence that Appel | ant renoved her clothing before or

during birth. However, this finding of fact is a fair inference fromthe
physi cal evidence in the bathroom Appellant’s underpants were found “in the
i mediate vicinity of the body,” and they were not heavily bl oodi ed. Her
sneakers were lightly spattered with blood, but there were only bare
footprints and no shoeprints in the bathroom

> The transcript of Appellant’s responses to the criminal investigators
reflects that when asked how she separated the unbilical cord, she responded,
“1 ripped it. | pinched it.” She explained that after she separated the

unmbi lical cord, she knelt on the floor and tried various neasures to determn ne
whet her her baby was dead. Once she concluded that her baby was dead, she put
her in the trash can. Wen asked why she put her dead baby in the trash can

she responded, “It was, it was dead. Were was | supposed to put it? Wat
was | supposed to do with it?” Thereafter, she repeatedly said, “I didn't
kill my baby.”

11



United States v. Riley, No. 98-0146/AF

not determ ne which explanation to accept. The facts described
in Riley Ill are a reasonable and perm ssible clarification
regardi ng the i medi ate cause or causes of the baby’'s injuries.

The additional facts found by the Air Force court in Riley III

are not inconsistent with Riley I. Thus, we hold that the Air
Force court’s decision in Riley Ill conplies with this Court’s
r emand.

C. Legal Sufficiency of the Evidence (Issues | and VII)

The el ements of involuntary mansl aughter by cul pabl e
negl i gence are as foll ows:
(1) “That a certain named or described person is dead”;

(2) “That the death resulted fromthe act or om ssion
of the accused”;

(3) “That the killing was unlawful”; and

(4) “That this act or om ssion of the accused
constituted cul pabl e negligence[.]”

MCM Part |1V, para. 44.b.(2). MMPart |V, para. 44.c.(2)(a)(i)
defines cul pabl e negligence as follows: “Cul pable negligence is a
degree of carel essness greater than sinple negligence. It is a
negl i gent act or om ssion acconpani ed by a cul pabl e disregard for
t he foreseeabl e consequences to others of that act or omi ssion.”
We apply an objective test in determ ning whether the

consequences of an act are foreseeable. See United States v.

Oxendi ne, 55 MJ. 323, 326 (C. A A F. 2001).

Negl i gent homicide in violation of Article 134 is a | esser
i ncl uded of fense of involuntary mansl aughter. The el enents of
this offense are as foll ows:

(1) That a certain person is dead;

12
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(2) That this death resulted fromthe act or failure to
act of the accused;

(3) That the killing by the accused was unl awful ;

(4) That the act or failure to act of the accused which
caused the death anmounted to sinple negligence; and

(5) That, under the circunstances, the conduct of the
accused was to the prejudice of good order and
discipline in the armed forces or was of a nature to
bring discredit upon the arned forces.

MCM Part |V, para. 85.b. MM Part 1V, para. 85.c.(2) defines

si npl e negligence as follows:
Si npl e negligence is the absence of due care, that is,
an act or om ssion of a person who is under a duty to
use due care which exhibits a lack of that degree of
care of the safety of others which a reasonably carefu
person woul d have exerci sed under the sane or simlar
ci rcumst ances.

The test for legal sufficiency of the evidence is whether,
“after viewing the evidence in the |light nost favorable to the
prosecution, any rational trier of fact could have found the
essential elenments of the crime beyond a reasonabl e doubt.”

Jackson v. Virginia, 443 U.S. 307, 319 (1979). Legal sufficiency

is a question of law, reviewed de novo. United States v.

Tollinchi, 54 MJ. 80, 82 (C A A F. 2000).

Appel lant first argues that the evidence was insufficient to
determ ne how t he baby’s skull was fractured. She bases her
argunment on the Air Force court’s statement in Riley | that it
was not persuaded to accept any one of the many expl anations for
the baby’s injuries.

The essential elenent in question is a specific act of
negl i gence that was the proxi mate cause of the baby’'s death.
Riley Il concluded that the negligent act was Appellant’s

delivery of her baby while sitting on a toilet with nothing

13
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beneath her but a hard ceramic tile floor. The court’s findings
and conclusions in Riley | are not in conflict with that
conclusion. Once the court in Riley Ill reached a | egal
conclusion that the evidence was sufficient as a matter of fact
and law to establish Appellant’s negligence as the proximte
cause of death, it was not necessary for the court to nmake any
further determ nation as to the specific cause of death.

We turn next to the sufficiency of the evidence of cul pable
negligence. 1In light of this Court’s holding in Riley |I that any
finding of culpability based on intentional prevention of nedical
intervention was barred by due process, this Court nay not
consider, in evaluating the sufficiency of the evidence of
negl i gence, Appellant’s decision not to sunmon nedi cal assi stance
when she realized that she was about to give birth in the clinic
bat hroom We may consider, however, that Appellant realized
while she was in the bathroomthat she was about to give birth
She was in sufficient control of her nmental and physical
faculties to renove her clothing and shoes. Know ng that
chil dbirth was underway, she chose to sit on the toilet seat.

Based on these facts, we hold that a reasonable factfinder
could find beyond a reasonabl e doubt that it was negligent for
Appel lant to position herself on the toilet seat instead of on
the floor, where the danger of injury to her baby woul d have been
| essened. We further hold that a reasonable factfinder could
find beyond a reasonabl e doubt that Appellant’s negligence
“play[ed] a material role in the victinis decease.” United

States v. Ronero, 1 MJ. 227, 229 (CMA 1975), cited with

approval in United States v. Gordon, 31 MJ. 30, 35 (CMA

14
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1990). Thus, we hold that the evidence is legally sufficient to
support a conviction of negligent homcide in violation of
Article 134.

W are not satisfied, however, that a reasonable factfinder
coul d conclude that Appellant’s negligence rose to the |evel of
cul pabl e negligence, i.e., a culpable disregard for the
f oreseeabl e consequences to her baby. An experienced nedical
pr of essi onal woul d be aware of the potential for an explosive and
unexpected birth, sufficient to suddenly propel the baby onto the
hard fl oor, and consequently would be likely to foresee death as
a consequence of Appellant’s acts. This case, however, does not
i nvol ve an experienced nedi cal professional. Instead, it
i nvol ves an inexperienced, imuature |ay person, giving birth for
the first time. W do not believe that a reasonable factfinder
could find beyond a reasonabl e doubt that Appellant cul pably
di sregarded the |ikelihood of the sudden and expl osive birth of
her baby and her baby’ s death as a consequence of her acts.

Thus, we hold that the evidence in this case was legally
insufficient to support a conviction of involuntary mansl aughter
in violation of Article 119, because a reasonabl e factfi nder
could not find “a cul pable disregard for the foreseeabl e
consequences to others” beyond a reasonabl e doubt.

Finally, we reject Appellant’s argunent that the failure of
the doctors to diagnose Appellant’s pregnancy was an intervening
proxi mate cause of the baby’s death sufficient to relieve
Appel lant of crimnal liability. Even if the doctors negligently
failed to diagnose Appellant’s pregnancy on April 7, April 19,

and July 3, their negligence was, at best, a contributing cause.

15
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They did not intervene between Appellant’s “negligent birthing”

and the ultimte death of her baby. See United States v. Cooke,

18 MJ. 152, 154-55 (C.M A 1984)(discussing differences between
contributing and intervening proxi mate cause). Even if Appellant
did not know that she was in | abor when she went into the

bat hroom she adm tted that she saw the baby’s head energe while
she was sitting on the toilet. After she realized that she was
giving birth, she chose to remain in a position that
significantly increased the danger to the baby. Notw thstanding
any negligence by the doctors before she went into | abor, her

| ack of due care for the safety of her baby, once |abor began,
“play[ed] a material role in the victinis decease.” Ronero, 1
MJ. at 229.

D. Test for Factual Sufficiency (Issue Il)

In Riley Ill, the Air Force court concluded that the
evi dence supporting the conviction of involuntary mansl aughter
was factually sufficient “whether we apply the test nmandated by
Congress or that decreed by the [Court of Appeals for the Arned
Forces].” 56 MJ. at 555. Thus, we hold that the issue whether
the Air Force court applied the correct test is noot, because the
Air Force found the evidence factually sufficient under either

test. United States v. Washington, 57 MJ. 394, 399 (C A A F.

2002) .

E. Sentence Rehearing (lssues IIl, 1V, and VI-B)

In light of the dramatic change in the “penalty | andscape”
in this case, we do not believe that an appellate court can
reliably determ ne what sentence the nmenbers woul d have i nposed.

The court nenbers considered a maxi mum sentence including life
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i mprisonnment but inposed a termof 25 years. The maxi mum term of
confinement is now three years. MM Part IV, para. 85.e. The

of fense has been reduced froman intentional killing to an act of
sinpl e negligence resulting in death. W conclude that the only

“fair course of action” is a sentencing rehearing. See United

States v. Harris, 53 MJ. 86, 88 (C. A A F. 2000).

[11. Decision

Only so much of the decision of the United States Air Force
Court of Crimnal Appeals is affirnmed as affirnms a finding of
guilty of negligent homcide in violation of Article 134. In al
ot her respects, the decision belowis reversed, and the sentence
is set aside. The record of trial is returned to the Judge
Advocat e CGeneral of the Air Force for a rehearing on the
sentence. In the event that a rehearing on the sentence is

i npracticable, a sentence of no punishnent may be approved.
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