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United States v. Rogers, No. 99-0838/AF

Seni or Judge COX delivered the opinion of the Court.

Appel I ant was the commander of the 90th Fi ghter Squadron,
whi ch depl oyed from El nendorf Air Force Base (AFB), Al aska, to
Aviano Air Base (AB), Italy. He stands convicted of disorderly
conduct on divers occasions and conduct unbecom ng an officer by
"wrongfully and willfully devel op[ing] an unprofessi onal
rel ati onship of inappropriate famliarity" with First Lieutenant
(1Lt) Julie O emm a subordinate nember of his command.® Both
of fenses were alleged to have occurred at or near Pordenone,

Italy, in Novenber and Decenber of 1995.

Y Violations of Articles 133 and 134, Uniform Code of Mlitary Justice,

10 USC 88 933 and 934. The disorderly conduct charge (Art. 134) was

unrel ated to the conduct unbecom ng charge (Art. 133), and there are no

i ssues before us concerning disorderly conduct. The evidence adduced on t hat
charge reveal ed

that on nmore than one occasion, in the city streets
of Pordenone, Italy, the accused wal ked on the cars
of others that were parked along the street. On each
of these occasions he did so in the presence of
subordi nates under his conmand. On the | ast

occasi on, which occurred after an inpronptu pronotion
party, the accused had to be restrained by an officer
under his command who observed damage to the
vehi cl es.

United States v. Rogers, 50 MJ 805, 813 (A F.Ct.CrimApp. 1999). As approved
by the convening authority and affirnmed by the Court of Crimnminal Appeals,
appel lant's sentence is a reprimand and forfeiture of $2,789 per nonth for 4
nont hs.
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We granted review of these issues:

Being a court with only | egal

WHETHER THE Al R FORCE COURT OF CRI M NAL
APPEALS ERRED BY UPHOLDI NG CHARGE || AND THE
SPECI FI CATI ON THEREUNDER ( ALLEG NG AN
UNPROFESSI ONAL RELATI ONSHI P UNDER ARTI CLE
133) BECAUSE THE SPECI FI CATI ON WAS

UNCONSTI TUTI ONALLY VAGUE WHEN | T FAILED TO

| DENTI FY A RELEVANT CUSTOM OR REGULATI ON

VWH CH PROHI BI TS RELATI ONSHI PS BETWEEN

OFFI CERS.

WHETHER THE Al R FORCE COURT OF CRI M NAL
APPEALS ERRED BY UPHOLDI NG CHARGE || AND THE
SPECI FI CATI ON THEREUNDER ( ALLEG NG AN
UNPROFESSI ONAL RELATI ONSHI P UNDER ARTI CLE
133) BECAUSE THE SPECI FI CATI ON FAI LED TO

| DENTI FY SPECI FI C ACTS VWH CH CONSTI TUTED AN
UNPROFESSI ONAL RELATI ONSHI P AND AS SUCH

FAI LED TO STATE AN OFFENSE.

WHETHER THE EVI DENCE | S LEGALLY | NSUFFI ClI ENT
TO FI ND APPELLANT GUI LTY OF CHARGE | I,

W LLFULLY DEVELOPI NG AN UNPROFESSI ONAL

RELATI ONSHI P WTH 1LT CLEMM

review authority, Art.

67(c),

Uni form Code of MIlitary Justice, 10 USC § 867(c), we review

facts in the light nost favorable to the prevailing party bel ow

It is not our function to reweigh evidence and determ ne guilt

or innocence anew. In the case of |legal sufficiency of the

evi dence,

our standard of review is "whether, considering the

evidence in the light nost favorable to the prosecution,

a
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reasonabl e factfinder could have found all the essenti al

el emrents beyond a reasonable doubt.” United States v. Turner,

25 M) 324 (CMA 1987); see Jackson v. Virginia, 443 U S. 307, 319

(1979). Further, "[i]n resolving |legal-sufficiency
questions, . . . [we are] bound to draw every reasonabl e
i nference fromthe evidence of record in favor of the

prosecution.” United States v. Blocker, 32 M] 281, 284 (CVA

1991) .

The Evi dence

The 90t h Fi ghter Sqguadron deployed to Italy on October 4,
1995, with eight F-15E s and twelve 2-man crews. The m ssion
was "to maintain around the clock presence over [the] top of
Bosnia." There had been "nmultiple air strikes" on Bosnia the
week prior to the 90th's arrival. The 90th was flying conbat
m ssi ons over Bosnia. Cenerally, they worked 6 days on and 2
days off. As the off-days rarely coincided with cal endar
weekends, the off-days were known as "virtual weekends,"
conprised of "virtual Saturdays"” and "virtual Sundays.”

Appel lant first nmet 1Lt Cemmat an Oficers' Cub in
Korea, in April or May 1995, while the 90th was in Korea on
tenporary duty. She was interested in a position in his
squadron, and he approved her application. 1Lt Clemmarrived at

El mendorf AFB about the tinme the squadron was deploying to
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Italy. She joined the squadron in Italy on Novenber 18, 1995,
about a nonth and a half into the operation.

Captain (Cpt) Laurie Lovrak also net 1Lt Clemmin Korea in
about May 1995. Cpt Lovrak becane 1Lt O emm s sponsor, in
effect, as she processed into the squadron, and Cpt Lovrak
preceeded 1Lt Cemmto Italy.

In Italy, Cpt Lovrak briefed 1Lt O emm anong ot her things,
on who was who in the squadron and who to watch out for. As Cpt
Lovrak explained in her testinony:

Basically, | was pointing out for her

i ndi viduals. For exanple, happily married
aircrews on whom she could rely for

prof essi onal, platonic support. Also

poi nting out to her nenbers that m ght have
ulterior notives in seeking a close
friendship with her. | was concerned for
her wel fare.

Cpt Lovrak warned 1Lt C emm agai nst hangi ng around and
drinking with the aircrews. As she testified:

| tal ked about ny experiences in the fighter
squadrons and tried to point out to her that
the aircrews who drink together are

percei ved as, you know, the good ol d boys,
but we're females in Ops [Operations], and
when we join them we |ook |ike prom scuous
| ushes and that's the way we're vi ewed,
especially if we're returning the
flirtations. There is a double standard
that is unfortunate, but | said don't allow
yourself to get in that position, you're
wal ki ng a dangerous |i ne.

Cpt Lovrak knew in Korea that 1Lt C emm was marri ed.

Apparently 1Lt Cems marriage was failing, although no action

5
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had been taken to institute divorce proceedings. In Italy, 1Lt
Cl emm hel d herself out as single.

Novenber 21, 1995--three days after 1Lt O emmarrived in
country--was a virtual Saturday, and a Thanksgiving party was
organi zed for the entire squadron. The party was held at a
hotel near Caorle, Italy, well to the south of Aviano AB on the
Adriatic coast. This was the hotel in which the enlisted
menbers of the squadron were quartered, and in which the
of ficers had been quartered until just previously. At the tine
of the party, the officers were newwy quartered in a hotel in
the town of Pordenone, about an hour to an hour and a half by
car from Caorle, and much nearer to the air base.

After dinner, a |large nunber of the enlisted personnel went
down to the beach for a bonfire, but sone of the officers and
enl i sted people remai ned behind in the hotel bar. It was at
this point that nunmerous nenbers of the squadron began to notice
behavi or that caused concern.

Cpt Lovrak noticed that, at dinner, 1Lt C emm had been
drinking "excessively, and at the bar she continued to drink
excessively." This surprised Cpt Lovrak, "based on our
previ ous--nmnmy previous observations and our conversations." 1Lt

Cl emm "becane very physically flirtatious with aircrews at the
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bar, particularly Major (Maj) Coutier.? Both of themwere
behi nd the bar."
Cpt Lovrak painted the scene:

She [1Lt G enmm had, at this point, renoved
her outer sweater and Major--there was
probably roomjust barely for two people to
stand behi nd the bar, between the bar and
the back mrrors. She--Mjor Coutier was
in back of her. She stood with sonetines a
drink in each hand or a drink in one hand, a
cigarette in the other, or a cigarette in
each hand, and pushed back agai nst him
pressed against him turned around and had
her hands all over his chest. Mjor
Cloutier was making it apparent, | mnean,
very blatant attenpts to sidestep her and
get around her, but she would find her way
to that very sane position

Cpt Lovrak declined to join the party at the bonfire. As
she testified:
The situation was beginning to deteriorate.
It was obvious that people were grow ng very
di sgusted with what was going on at the bar,
i ncluding enlisted personnel that were stil
standi ng around. Major More and |
attenpted to get Lieutenant Clemmto cone
back to the hotel with us and she didn't
want to, so | left with Maj or Moore.
At sonme point, Maj Cloutier noticed that 1Lt C enm was
behind the bar with appellant mxing drinks. Ma Coutier
testified that "[t]hey were standing in very close proximty to

one another." M Coutier "stayed there to nonitor the

2 Maj Mchael A Coutier was the deployed Director of Cperations, or second
i n conmand.
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situation. It was an unconfortable situation for nme, because
there were still several maintenance [enlisted] individuals
present, as well as sone of ny officers.” Mj Coutier was not

alone in this concern.

Eventual |y, the remaining contingent at the bar began to
trickle down to the beach. Maj Hume® had previously noticed that
appel lant and 1Lt Cl emm "had struck up a rapport during dinner,
is the best way to describe it." At the beach, he noticed that
"they cane down to the bonfire together, significantly later
t han nost everyone else. . . . They were engagi ng people in
conversation like they were a couple together at a soci al
function, side-by-side, you know, talking to different people in
groups and that sort of thing." Hune testified that "[t]he
di scussion at the bonfire was that the boss was drunk and we
didn't really want himto, you know, pickup on the Lieutenant
and make a m stake there."

When Cpt Lange” noticed appellant and 1Lt O emm at the
bonfire, he noticed that appellant "had his arm around
Lieutenant A emis waist." "[H e had his arm down around her
| oner wai st and their bodies were, you know, they were hip-to-

hip." Cpt Lange "felt like there was a rel ati onship being

3 Mpjor David B. Hume was a Flight Commander and an Assistant Operations
Oficer for the 90th.

4 Cpt Douglas E. Lange was the Squadron Electronic Warfare Officer.

8
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devel oped there that was inappropriate,” in that appellant was
t he commander and she a subordinate. A nunber of the officers
wer e di scussing the situation, and Cpt Lange hastened to offer
1Lt Cemm his coat, saying, "Lieutenant, you nust be cold.

Here, take ny coat." Appellant declined it, and they noved
closer to the fire. Cpt Lange was especially concerned because
there were about 20-25 enlisted personnel at the bonfire.

Maj Durtschi® and Cpt Morgan® both saw appellant with his
armaround 1Lt Cemis waist at the bonfire. Cpt Mrgan saw
them "com ng out of the darkness.” It struck him"that they
were wal king very close to each other, together, bodies touching
pretty nuch all the way down, and [appellant] had his hand
tightly around her waist." Cpt Mrgan was tal king to Cpt Hughes’
at the time and exclaimed, "Hey, look at that."” Cpt Mrgan and
Cpt Hughes di scussed which "one of us was going to have to tel
[ appellant] to stop doing this in front of the enlisted troops."”

Cpt Hughes, being a flight conmander, was elected. He

approached appellant and pulled himaway from 1Lt C emm on the

°> Maj James W Durtschi was an F-15E pilot and an Assistant Director of
Oper at i ons.

® Cpt Eric Morgan was an F-15E pilot.
" Cpt Steve D. Hughes was a Flight Commander and considered hinself a very

good friend of appellant--"as close to a friend as a subordinate can be to a
conmander." Appel | ant acknow edged t hat Cpt Hughes was a friend.

9
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pretext of needing to talk to himabout an operational matter.
Appel  ant was reluctant to separate and asked Cpt Hughes if it
"could wait." Cpt Hughes replied, "No, sir, | need to talk to
you about it now " Cpt Hughes kept appellant away from 1Lt

Cl emm for about 20 or 30 mnutes. As they were finishing the
di scussion, Cpt Hughes told appellant, "Sir, | think you should
ki nd of keep your distance from Li eutenant C enm around here,
several of the guys have noticed." Appellant acknow edged, in
his testinony, that Cpt Hughes had warned himon that occasion
that "[t]hat girl is bad news."

Eventual |y, the bonfire broke up and the officers prepared
to return to their quarters at Pordenone. There were nine
officers remaining, and two small vehicles. Appellant clinbed
into the rear seat of his car with 1Lt Cler”m?® To Maj Coutier's
know edge, appellant had never sat in the back of his own
vehicle before. Cpt Lange was sufficiently concerned about what
he had seen that he tried to get into the back seat and get
between the two of them But Maj C outier, who undertook to
drive, dissuaded him saying that he would "handl e the
situation."

Back at the Park Hotel in Pordenone, a group of officers

gathered in Maj Cloutier's roomon the second floor. The first

8 The squadron had a smal| nunber of vehicles. One was assigned pernmanently
to appellant; the others were shared.

10
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to arrive was 1Lt O emm whose roomwas directly across the
hall. She wanted to snoke a cigarette with Maj Cloutier
Mnutes later, they were joined by Majs Durtschi and Hune and
Cpts Morgan and Lange.

When Cpt Hughes got back to the hotel, he rode up on the
el evator with appellant. Cpt Hughes and appellant were the only
menbers of the squadron billeted on the fourth floor of the
hotel. After the third floor, Cpt Hughes and appell ant were the
only people on the elevator. Once they were alone, Cpt Hughes
reiterated his earlier warning to appellant. He told him "Sir,
you know I wouldn't--1"d just kind of go into your bed and not
hang around Li eutenant C emm anynore." Appellant responded,
"Yeah, but she would look really good with nmy dick in her

mout h. "°

Cpt Hughes advi sed hi m once nore agai nst seeing her.
Then he nade sure that appellant went into his room and cl osed
the door. Finally, Cpt Hughes went into his roomand went to
bed.

About that tinme, Maj Durtschi was in the hall outside Mj

Cloutier's roomon the second floor. He heard 1Lt C emi s phone

ring and saw her go into her roomto answer it. WMj Durtsch

® Regarding the el evator incident, appellant testified, "I do not remenber
riding with Captain Hughes up the elevator. | have a lot of trust in Captain
Hughes. | have no reason to believe that he's lying. | have no explanation

for how that cane about."”

11
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heard 1Lt Cemmsay into the phone, "Yes, you can cone down,
there are other guys here and we're in [Maj Cloutier's] room"
Monents after that conversation, appellant appeared with a
bottle of wine and two gl asses. He nodded to everyone, sat down
with 1Lt demm and poured a glass of wine for the |ieutenant
and one for hinself. Appellant and 1Lt C enm stayed in the room
for 30-45 mnutes and then left, one after the other. The
remai ni ng of ficers comenced di scussing, for about an hour, the
probl em t hat was becom ng apparent to themthat evening.

The virtual weekend of Novenber 21-22 marked a change in
the life of the 90th Fighter Squadron. Thereafter, nmany
of ficers began noticing that appellant and 1Lt C emm were
spending a great deal of off-duty time together. WM Hunme
testified that, after that weekend, "[t]hey spent tine together,
riding to and fromwork, and going to the gym that sort of
thing." Mj Hune saw themdrive to work together "maybe five or
six times," and he saw themleave to go to the gym"two or three
times.” Maj Hune noted that the previous Intel Oficer, a nale,
did not ride to work with the conmander.

Cpt Morgan saw t hem t oget her on "numerous occasi ons, on a
pretty nuch daily basis.”™ This included "[r]iding in the sane
car to work quite a bit, apparently going to the gymto workout,
going to lunch, dinner, et cetera. Just on a fairly regular

basis.” To Cpt Mrgan, the quantum of their togetherness seened

12
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“"inmproper . . . or unusual."” Owher officers noted simlar
si ghti ngs.

Maj Moorel® described hinmself as a born-again Christian, a
fact purportedly well known in the squadron. He once observed a
degree of physical contact between appellant and 1Lt Cemmin
the gym in which appellant was apparently hel pi ng the
lieutenant with chin-ups, that Maj Moore thought was
conprom si ng and nmade himfeel unconfortable. So much so, that
he "tried to wal k back into the roomand make a joke of it to
ki nd of break the tension, because it was unconfortable for ne,
and | was in another room"” Maj Moore also noticed that
appel l ant "wasn't as available as he nornmally was," that
occasionally he was "hard to find."

Maj Cloutier, the second in command, noticed the difference
acutely. He had been "joined at the hip" with his boss up until
t he Thanksgiving party. After that, he was "filtered out of the
picture.” \Wereas before the party, Maj Coutier rode back and

forth to work with appellant, after the party, Maj Coutier "got
to drive home with other people.” In the week after the
Thanksgi ving party, Maj Coutier was approached by several of

his officers "indicating . . . that they thought there was a

probl em occurring between Lieutenant C enm and [appellant]."

0 Maj WIlliam A More was the Systens Operations Officer during the
depl oyrent .

13
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Maj Cloutier was trying "to quell the situation,” and saw that
his "responsibility is to first take care of ny boss." He hoped
that the Thanksgiving situation was sinply a result of too nuch
al cohol, and that it was "just a mnor occurrence at that tine."
The next virtual weekend was Novenber 29-30. As it
happened, on the afternoon of the 28th, an EA6 "took the
barrier" at Aviano and cl osed down the base. Two of the 90th's
pl anes returning fromsorties with "live ordnance" were diverted
to a nearby, non-U. S.-operated base. Appellant assigned Mjs
Cloutier and Moore to work the weekend and to manage the return
of the aircraft. Appellant wanted a mai ntenance crewto fly to
the ot her base to check the planes before they took off, but
weat her prevented the helicopters fromflying and kept the
mai nt enance crew at Aviano on the 29th. It was not until the
30th that the planes were recovered.
On the norning of the 29th, a virtual Saturday, Mj
Durtschi was off duty, walking in the city of Pordenone.
Appel lant and 1Lt Cemm in civilian clothes, were driving al one
in a vehicle and they "stopped [Maj Durtschi] on the sidewal k."

According to Maj Durtschi, the three of them"had a little chat,

14
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and they said they were going to the base to do errands. "

At sonme point that day, Maj Coutier called appellant on
his cell phone to update himon the progress of recovering the
two planes. Appellant indicated on the phone that "we are in
Mani ago knife shopping.” M Coutier did not ask who "we"
was. > Maj Moore also tal ked to appellant on the phone and
confirmed that appellant had said he was in Mani ago.

Later that day, in the early evening, Maj Cloutier called
appel l ant back as it was beginning to be clear that they would
not be able to get their planes back that day. This tine,
appel l ant said that "we are now up in the mountains in a bar."?®®
Again, Maj Cloutier did not inquire who "we" was.

When Maj Coutier returned to the hotel that night, he
knocked | oudly on 1Lt Clemrs door. She did not respond. He

repeated this the next norning when he was headi ng back to base

totry to recover the planes. Again, she did not answer. Mjj

11 Appel lant had originally been planning a solo trip to Rone that weekend,
but called it off the day before. Whether his decision not to go to Rome was
made before or after the aircraft diversion was not clarified in the record.
1Lt Cd emmwas al so scheduled to go to Rone that weekend, but in conjunction
with an organi zed trip. She also cancelled her trip

12 pppel | ant deni ed being in Mani ago, saying that "we" were in Maniago, or
being with 1Lt Clemmat the tinme. He testified that he was driving al one and
he "could see a Maniago sign," a town a short distance from Avi ano. He was

i ndicating that he did not have any idea where he was.

13 Appel l ant deni ed making this statenent.

15
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Cloutier did not see 1Lt C emm or appellant around the squadron
or the hotel that entire virtual weekend.

On the virtual Sunday of that weekend, Majs Coutier and
Moore were again back at base working on recovering the
aircraft. M Coutier again called appellant to apprise him of
the situation. First, he called appellant's hotel room and got
no answer. Then he tried appellant's cell phone and reached
him at about 9 a.m Appellant said that "it was such a
beauti ful day, that we decided to drive back up into the
mount ai ns agai n. " °

On anot her occasion, identified only as occurring in "early
Decenber,” Maj Hume had evening duty and call ed appellant on his
cell phone regarding a maintenance matter. After the necessary
di scussi on was concl uded, appellant said, "Hunmer, |I'mup here
in the nountains. |'mover an hour away from base, and I'm
| ooking at the stars with a beautiful woman and it's great."

Maj Hume noted that appellant "sounded pretty happy."?!®
By early Decenber, runors were ranpant anong the aircrews,

and the norale of many was plumreting. Maj Hune testified that

"the rumor mll was just out of control as far as, you know,

4 Maj Cloutier was 1Lt O enm s inmmedi ate supervisor during the depl oynent.
15 Appellant testified that he was at a resort area that day, al one.

1% Appellant's explanation for the statement was, "l was alone in my car, on
the perinmeter of the base when | nade the statement, and it was jokingly."

16
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'Have you seen themtogether? 'Wat have they been doing
together,' that sort of thing. | nmean it was the talk of the
town." Ma Hunme added: "My observations were that people were

going to [appellant] trying to tell himto knock off the alleged

affair, and that they weren't well received." Cpt Lange
testified: "It surprised me that he would do sonmething like this
that could have such an effect on his career. It really

generated a lack of trust in him which | felt |lowered norale in
t he squadron.” Cpt Mirgan testified: "I'll say how
personally felt that the norale went downhill. There's a |arge
trust factor that's associated with a commander and those that
followon. And | felt that trust had been violated . . . ."
Cpt Hughes testified that norale "was at an all tinme low 1'd
never--actually, | haven't been in that many squadrons, but I'd
never seen a squadron, you know, that disbursed [sic],

especi ally when you have a mssion |ike we had over there to
do." Mj!" Grahn characterized the norale as "definitely going
downhill fast."™ It bothered himbecause, "we were in a conbat
situation and if guys were not paying attention to what they

wer e doi ng, sonebody is going to get hurt pretty quick."

7 Maj James A. Grahn, a captain at the time of appellant's msconduct, was
Assi stant Operations Oficer and Squadron Wapons O ficer for the 90th.

17
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In addition to being concerned about what appell ant was
doing to his career, the officers knew that the aircrews were
talking to their wi ves back at El nendorf, and that the matter
coul d not |ong be contai ned.
Decenber 4 did not fall on a virtual weekend, but that was
the day word was received in the squadron that appellant had
been sel ected for Colonel (O 6). Appellant was flying that
night, so Maj Cl outier organized the usual fighter pilot sort of
reception. As he explai ned:
| arranged for a fire truck to neet him W
were going to douse hi mdown when he got out
of the airplane. On his arrival, | had
everybody stand at--the entire mai ntenance
organi zation, plus the officers, standing at
attention. | had the--it was dark out, so
we had the big lights set up with the fire
truck right there. As the aircraft pulled
in, his aircraft pulled in, everybody went
to attention and gave hima salute as he
came in.

Chanpagne fol |l owed the dousing.

Wal ki ng back to the squadron area, Maj Hune asked
appellant, "Sir, are you doing Lieutenant CemmP" Appell ant
replied, "No, Hummer, |'mnot doing her." But M Hunme
testified that "he | ooked away from nme and | ooked down w th--the
best way that | can describe it is a shit-eating grin."

The pronotion cel ebration picked up again later at an

establ i shnment near the officers' hotel. On the way back to the

18
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hotel after the party, the first of the car-wal king incidents
occurred. See n. 1, supra.

Back at the hotel, the officers continued to try to protect
their commander. As Cpt Hughes explained it:

[I]t was Captain Grahn that was--we just
didn't really assign anybody, he just said
"I"'mgoing to take [appel |l ant] back to his
room" And Major Cloutier said, "I'll make
sure Lieutenant C emmgets back to her
room" because the inpression was throughout
t he squadron that there was sonething goi ng
on between the two of them W were going
to make sure that they got back to their
roons that night.

Up in appellant's roomat about 2:30-3:00 a.m, Cpt G ahn
brought up the subject of appellant's relationship with 1Lt
Clemm Appellant asked Cpt Grahn if he thought he was sl eeping
with her. Cpt Gahn replied:

| said it really didn't matter what

thought. | replied that my inpression was
that he was sleeping with her, and the

i npression was--really what | was trying to
get across to him was the inportant thing,
that these days we've had a few commanders
that--1 said we had a few comuanders t hat
had been court-martialed or whatever, for

i nappropri ate behavi or, inappropriate
contacts, and | wanted to nmake sure he knew
that | thought this situation was

i nappropriate. | just wanted to let him
know, so he'd know t hat.

Asked what appellant's response was to his concerns about the
rel ationship, Cpt Gahn testified:

He never really told nme that it was
appropriate or inappropriate, or that he was

19
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sl eeping with her or he wasn't sleeping with

her. It was nore of a, you know, kind of
treating ne |ike a nother hen, kind of
attitude.

At about that point, appellant's phone rang; it was 1Lt
Clemm Appellant told her, "No, Cubes [Cpt Grahn] is here

giving me massive shit,"” and he ended the conversation quickly.
After they hung up, Cpt G ahn pointed out to appellant that that
was an exanpl e of what he was tal king about, "a Lieutenant
calling an O6 in his roomat three o' clock in the norning."
Appel | ant brushed him off.?18

Meanwhi | e, that night, a group of officers had gathered in
Cpt Walgren's room Maj Coutier was sunmoned, and the
conversation ranged fromtraining i ssues and topics of the day
to appellant's relationship with 1Lt T emm The deci sion was
made to bring appellant into the conversation. The officers
felt that they needed to take care of their boss, that things
had gone far enough and they needed to confront himdirectly.
When appel l ant arrived, they confronted himw th their

perceptions. Appellant reacted angrily and defensively. The

of ficers were shocked at his response, and he ultimtely wal ked

8 Maj Grahn testified about another time the subject of appellant's
relationship with 1Lt O emm cane up between them At one point, appell ant
hel d up a book and said, "Hey, Cubes,"” and showed himthe title. It was
"International Affairs." M G ahn got the joke.
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out on the conversation. Relations between appellant and those
of ficers becane exceedingly chilly fromthat point on.

The next day, Decenber 5, brought two events of
consequence. First, Maj Durtschi rotated back to El mendorf.
There he was confronted by Lieutenant Col onel (LtCol) Donisi,
who asked him "who had hooked up with Lieutenant demm" Mjj

Durtschi "didn't answer right away," but ultimately he reveal ed
that it was appell ant.

Second, concluding that confronting appellant had been
fruitless, Maj Coutier decided to try to confront the other
party, 1Lt Clemm He testified that, in a 5-mnute
conversation, he warned her about the perceptions that had
arisen. 1Lt A emmpronptly told appellant that Maj C outier had
accused her of having an affair with appellant. Appellant was
not happy that Maj Coutier had confronted 1Lt C emm

By Decenber 6, relations between appellant and Maj C outier
were exceedingly icy. That evening after dinner, the tw of
themhad it out. Appellant announced that he was not pleased
with "any of the individuals that confronted nme about this
situation,” and that he was going "to nake a few changes in this
squadron.™ Ma Cloutier reviewed the bidding; he explained "why

t he perceptions are devel opi ng, what his actions were that

generated such things, and that we were trying nothing nore than
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to protect him" Apparently, the conversation was |engthy and
vehenent, on both sides.

Utimately, Maj Coutier felt he had begun to get through
to appellant, and the two of them "settled back down from what
was a very tense situation, to nore of a confortable situation.”
The conversation becane "just a frank discussion.” Eventually,
appel  ant handed Maj Cl outier a poker chip with the squadron's
enblem (the "Pair-O-Dice") onit. Appellant said to Mj
Cloutier, "Here, cash this inin five years, and I'll tell you
all about the relationship between the two of us [1Lt C emm and
hi nsel f]. "1

Rel ati ons between Maj O outier and appellant did not
i nprove, however. Maj Coutier and others had additional
confrontations with appellant about the continuing relationship,
and there was an additional car-wal king incident. Generally,
appel l ant would not even talk to Maj Cloutier, his second in
conmmand.

Maj Cloutier was "very dejected" that he "could not get
t hrough"” to appellant. The situation was "eating [Maj C outier]
up," because he felt that "[he was] the one that [was]

responsi bl e for taking care of the situation, and [he was] not

19 Coincidentally or not, the statute of limtations was 5 years. Art.
43(b) (1), uUCMI, 10 USC 8843(b)(1). Appellant, as a comrander, m ght be
expected to know that.
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able to resolve the situation.” Early in the norning of
Decenber 15, after the second car-wal king i ncident had occurred,
Maj Cloutier called LtCol Donisi at Elendorf. He told LtCol
Doni si that he could no | onger work for appellant, and he asked
Lt Col Donisi to help himfind a new job.

After concluding the phone call, at about 5:30-6:00 a.m,
Maj Cloutier, in uniform stepped out of his roominto the hall
of the hotel to go to work. He noticed that 1Lt C enm s door
across the hall was ajar and that her room key was |ying on the
floor. Knocking and | ooking into the room he saw that the bed
appeared not to have been slept in. Backing out of the room he
saw 1Lt C emm com ng down the hall toward him As he testified:
"She is in civilian attire, in her socks, with jeans and a T-

shirt, and her hair is still a nmess, like she has just gotten

up.
Caught red- handed sneaki ng back to her room 1Lt C enm

confessed to Maj Cloutier that she was having an affair with

0

appel l ant.?® She expressed renorse about the relationship,

20 Thi s admi ssion on December 15, and the followi ng one on December 16, were
initially suppressed by the mlitary judge on confrontation and hearsay
grounds. Appellant had originally been charged with adultery, but after

t hese admi ssions were suppressed, the Governnment w thdrew t hat charge.
Subsequently, 1Lt Cemmwas called by the nmenbers as a court wi tness, under a
grant of testinonial imunity. She denied adnitting an affair to Mj
Cloutier, and testified that the substance of these conversations was quite
different. Thereafter, the Government was permtted to introduce the
statenments as prior inconsistent statements, for inpeachnent purposes,
acconpani ed by appropriate limting instructions. Since the evidence was
admitted as a prior inconsistent statenent, we have not considered M
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mentioning that she had recently seen the officers' wves

newsl etter and read the portion witten by appellant's wife; and
"she had felt badly about that."” She pledged to Maj O outier
that she would talk to appell ant about ending the rel ationship.

It was not until the next evening, Decenber 16, that M)
Cloutier had a chance to talk to 1Lt Cemm As Maj Coutier
testified:

| inquired, | said, "Well, howdid it go?"

| said, "Did you have an opportunity to
speak with [appellant] today?" She said,
"Yes." | said, "Well, howdid it go?" She
said, "Well, not too well." She said, "I
went up there last night to talk to him
about it, and | ended up sleeping with him
again."

Maj Cloutier said, "Julie, you' ve got to be kidding ne."
1Lt d emm responded, "Well, when | was |eaving this norning,
told himthat this should. . . we probably need to knock this
off." However, she related that appellant replied to her that
he was "not willing to nmake the conmm tnent not to have the
rel ati onship anynore.” 1Lt C emm al so indicated that she was
changi ng hotel roons.

The next norning, Decenber 17, Maj O outier discovered that

1Lt d emm had noved up to the fourth floor, next door to

appellant's room 1Lt C enm had not coordinated the nove with

Cloutier’s testinony for any other purpose, but rather have limted our
review of his testinony to 1Lt Clenmis credibility as a w tness.
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the squadron-billeting officer; rather, she nade her own
arrangenents through the hotel staff. 1Lt O emm woul d have been
wel | aware that Cpt Reesnman, one of the pilots, was also the
billeting officer and that he nmade the room assi gnnent for the
squadron, because she assisted Cpt Reesman in that capacity when
the officers noved into the hotel.?!

Al so on Decenber 17, Cpt Hughes made another effort with
his friend, appellant. As Cpt Hughes explained the situation:

Thi ngs were obviously not going well in the
squadron. Here we were. The United Nations
troops were just comng into Bosnia. The
feeling at the tine was that things could
flare up over the air responsibility at any
time. And there was a definite | ack of
focus on the part of nost--1'd say all the
aircrew, in dealing wwth the threat that was
percei ved out there. That was directly
related to what was going on or perceived to
be going on, between the Commander and the
Intelligence Oficer [1Lt Cemj.

Cpt Hughes conti nued:

Eventual ly we [Cpt Hughes and appel | ant]

went to the gym and we ended up back in his
room It was eight thirty or nine. Wnt up
to have a couple of beers and tal k about it.
| approached the subject with him by saying
that I was worried about his career, which
definitely was. | was worried about him as,
you know, his subordinate, and also as a
friend, and I was worried about the squadron

2l Cpt Reesman was "involved in the sane ministry" as Maj More and, |ike Mj
Moore, did not take part in the drinking and partying activities of the
squadron. The significance of 1Lt Clemr s decision to bypass Cpt Reesman in
rel ocating her roomwas |ikely not |ost on the menbers.
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and what was going to happen to us,
conti nued.

if this

So, that's how | approached the subject with
him W tal ked--tal ked about vari ous things
for two to three hours. Two thirds of it
was about what was going on in the squadron.
He never said that he had been sleeping with
Li eutenant Cemm He never said that he

hadn't been sleeping with her. He

asked ne

what he thought | should do [sic]--he asked
me what | would do if | were him to try to

correct the situation. And | told

hi m t hat

| think--1 told himl think Major Cloutier's
heart is in the right place, that he has the

best interest of the squadron in m

nd, that

those two shoul d get together, talk about
this as Commander and DO figure out how to
deal with the situation, and then deal with
it. Probably it would involve either

[ appel l ant] or Lieutenant C enmm goi
to Alaska. And once that--they're

ng back
apart,

t hen everything woul d probably defuse and

we'd go about our business.

Asked how appel | ant responded to the suggestion that one of

them go back to Al aska, Cpt Hughes testified:

"Not very well.

He didn't like it, didn't Iike that option at all." |Instead,

appel l ant bl amed the entire situation on Mj

mani pul ati ons and deceit.

Cloutier's

For Maj Cloutier, 1Lt Cemms nove to the fourth floor was

the straw that broke the camel's back. Wth

appel  ant and 1Lt

Cl emm "now room ng si de-by-side with one another,” WMy doutier

felt "that it's going to break | oose,” that he hinself "w |

receive retribution for not doing [his] job of reporting it."

Maj Cloutier called a neeting of the officers "cl osest
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associ ated with what was goi ng on, because during this entire
time, we had tried to keep it very, very quiet.” WM Cdoutier
told the officers that he was "conpletely out of ideas on howto
handl e this situation, and that [he] was considering going
forward with the allegations.”

At the conclusion of the neeting, Maj Coutier decided to
go forward with the allegations. He contacted the appropriate
hi gher authorities, and on Decenber 18, presented the
information in his possession. Appellant was relieved of his
command on Decenber 19, 1995, pending an investigation into
al | egations of engaging in "an unprofessional relationship."”
But the saga does not end here.

Maj Mbore was detailed to assist appellant in nmoving out of
the hotel imrediately, and to escort himon the plane to
El mendorf. Maj Moore described the conversation on the
ai rpl ane:

He offered bits and pieces of information.
Sonme of it was that she [1Lt Clemr had sone
affairs or something in the past. The
conversations were broken because he was,
you know, under a lot of thought. He said

that she'd had an affair with K utel?? at one
point, it was--Mjor Coutier, excuse ne.

22 "Klute" was apparently Maj Cloutier's call sign. There is no assertion,
even from 1Lt Cdemm that she had had an affair with Maj Cloutier. Gven the
short duration that she knew Maj Cloutier, it is inconceivable on this record
that this particular assertion, if indeed accurately related, was correct.
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Asked whet her appellant had said anything regarding the
squadron, Maj ©Mbore conti nued:

Vel |, he did make a comment that kind of--I
woul dn't say it alarnmed ne, but he said he
didn't know how deep he and Donna woul d have
to go to right this or to--how deep he woul d
have [to] dig into the squadron affairs.
Somet hi ng about this may be "ne and Julie
agai nst the whole Air Force by the tine it's
all over." He told ne the results would be
eart h-shattering. [ %]

Cpt Lovrak had departed Italy on Decenber 2 and returned to
El mendorf. She was called back to Italy to escort 1Lt O emm
back to El mendorf. After they arrived back in Al aska, 1Lt C enmm
called Cpt Lovrak "about ten to 12 tinmes. She initiated the
phone calls."” According to Cpt Lovrak, 1Lt C emm

often called late at night, but the one
occasion she called nme very late, and very
di straught. . . . She was crying. . . .

She tal ked about the, you know, the sort of
--sone of the legal issues that were

pendi ng, w thout being very specific.

Tal ked about her argunents with her parents,
and was very quiet for a nonent. Then she
bl urted--she blurted out, "You warned me
about Major Coutier, but you didn't warn ne
about [appellant].

Regarding the reference to appellant, Cpt Lovrak testified,

"I't was--boy, it was one of those statenents that is so pregnant

2 Maj Moore was asked about anot her conversation he had had wi th appellant at
sone point in the deploynment. The O J. Sinpson verdict had been announced,
and appel |l ant asked Maj Moore if he believed "CGod viewed all sin as equal in
his eyes.” M Moore responded, "Yes." Appellant continued, asking "whether
or not, for exanple, is murder and adultery on equal basis in God's eyes[?]"
Maj Moore responded affirmatively, that he believed it was.
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with nmeaning.” Cpt Lovrak did not follow up and pursue the
statenent, however, because she had been advi sed by the Legal
Ofice "to make a wi de berth around any specifics regarding this
case."” She had been instructed not to ask questions, but to
"change the subject"” and "nove on," and she did.

Regarding the reference to Maj Coutier, Cpt Lovrak
clarified that she had not, in fact, warned 1Lt C emm about hi m
She told 1Lt A emmthat "Major Cloutier |oves to party and | oves
wonen, but | never cautioned her, you know, that he would cone
on to her. | would never have expected himto conme on to
Li eutenant C emm and she never gave ne any indication that he
had. "

| ssue |

Was t he Specification Vague?

Appel I ant contends that the specification of Charge Il
al | egi ng conduct unbecom ng an officer, was vague in that it

"failed to identify a relevant custom or regul ati on which

prohi bits rel ati onshi ps between officers.
Inits entirety, Article 133, UCMJ, 10 USC § 933, provides:

Any conmi ssioned officer, cadet, or
m dshi pman who is convicted of conduct
unbecom ng an officer and a gentl eman shal
be puni shed as a court-martial may direct.
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Thus, by its ternms, Article 133 contains no requirenent of proof
of violation of a service regulation or custom Reference to
para. 59, Part 1V, Manual for Courts-Martial, United States
(1995 ed.)(conduct unbecom ng an officer), in effect at the tine
of the underlying conduct at bar, produces a simlar
concl usi on. 24
| ndeed, in the instant case, the specification of Charge |

did not allege that appellant had violated a service regulation
or custom It alleged:

In that LI EUTENANT COLONEL SHELLEY S.

ROGERS, United States Air Force, 90th

Fi ghter Squadron, at or near Pordenone,

Italy, did, between on or about 20 Novenber

1995 and on or about 18 Decenber 1995,

wongfully and willfully devel op an

unpr of essional relationship of inappropriate

famliarity with First Lieutenant Julie

Cl emm a subordi nate under his conmand,

whi ch conduct under the circunmstances was

unbecom ng an officer and a gentl eman.

Tailoring his instructions on the elenents to the

all egations, the mlitary judge instructed the nenbers as

foll ows:

24 |n contrast, a charge of "fraternization" (the inproper association of an
of ficer and an enlisted servicenenber) under Article 134 requires proof of
violation of a "custom of the accused's service that officers shall not
fraternize with enlisted nmenbers on terms of nmilitary equality." Para. 83,
Part 1V, Manual for Courts-Martial, United States (1995 ed.); see generally
United States v. Johanns, 20 MJ 155 (CMA 1985). Similarly, a charge of
violating a | awful regulation under Article 92, UCMJ, 10 USC § 892, requires
proof of a violation of a "punitive" regulation. See United States v.
Shavrnoch, 49 MJ 334, 336 (1998).

30



United States v. Rogers, No. 99-0838/AF

In the Specification of Charge I, the
accused is charged with the of fense of
conduct unbeconing an officer and a
gentleman. In order to find the accused
guilty of this offense, you nust be

convi nced by | egal and conpetent evidence,
beyond a reasonabl e doubt, that:

One, between on or about 20 Novenber 1995
and 18 Decenber 1995, at or near Pordenone,
Italy, the accused wongfully and willfully
devel oped an unprofessional relationship of
i nappropriate famliarity wwth First

Li eutenant Julie C emm

Second, First Lieutenant Julie demm was a
subordi nate under the command of the
accused.

And third, under the circunstances, the
accused['s] conduct [was] unbecom ng an
of ficer and a gentl eman.

Further, the mlitary judge defined certain key terns and
phrases as foll ows:

"Conduct unbecom ng an officer and a
gent |l eman"” means behavi or in an official
capacity, which in dishonoring or disgracing
t he i ndividual as a conm ssioned officer,
seriously distracts or detracts fromhis
character as a gentleman, or behavior in an
unofficial or private capacity, which in

di shonoring or disgracing the individual
personal ly, seriously detracts fromhis
standi ng as a conmi ssioned officer.

"Unbecom ng conduct" neans behavi or nore
serious than slight, and of a material and
pronounced character. It means conduct
nmorally unfitting and unworthy, rather than
nmerely inappropriate or unsuitable,

m sbehavi or which is nore than opposed to
good taste or propriety.
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"Unprof essional relationships" are those
personal rel ationships between officers,
which result in inappropriate famliarity or
create the appearance of favoritism
preferential treatnent, or inpropriety.
Unpr of essi onal relationships create the
appear ance that personal friendships and
preferences are nore inportant than

i ndi vi dual performance and contribution to
the m ssion. The term "unprof essi onal

rel ati onshi ps" refers not to any one
specific occurrence, but to the totality of
the circunstances. Not all contact or
associ ation between and [sic] a superior

of ficer and a subordinate officer is an

of fense. \Whether the contact or association
in question is an of fense, depends upon the
surroundi ng circunstances.

In Parker v. Levy, 417 U.S. 733, 752, 757-58 (1974),

Article 133 survived a claimthat it was voi d for vagueness
under the Due Process C ause of the Fifth Arendnent and
overbroad in violation of the First Amendnent." The Suprene
Court noted that our Court and other mlitary courts had
"narrowed the very broad reach of the literal |anguage of the
articles [Arts. 133 and 134], and at the sane tinme ha[d]
suppl i ed considerable specificity by way of exanples of the
conduct which they cover." Id. at 754. The Court cited
approvi ngly our invocation of Colonel Wnthrop's venerabl e
observation on conduct unbecom ng an officer:

To constitute therefore the conduct here

denounced, the act which forns the basis of

t he charge nust have a doubl e significance
and effect. Though it need not anmount to a
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crime, it nmust offend so seriously against
law, justice, norality or decorumas to
expose to disgrace, socially or as a man,
the offender, and at the sanme tinme nust be
of such a nature or comm tted under such

ci rcunstances as to bring dishonor or

di srepute upon the mlitary profession which
he represents.

Wlliam Wnthrop, Mlitary Law and Precedents 711-12 (2d ed.

1920 Reprint); see 417 U.S. at 753-54.

The Supreme Court acknow edged, however, that "[i]t would
be idle to pretend that there are not areas within the general
confines of the articles' |anguage which have been | eft vague
despite these narrowi ng constructions.” |d. at 754. \Were
"areas of uncertainty as to the coverage of the articles .

remai n[ed],"” the Court added that "further content nay be

supplied . . . by less fornmalized custom and usage." |d.

(enphasis added). Nothing in the opinion intinmated that proof
of a custom or usage was a requirenent.

On the other hand, the Supreme Court noted "there is a
substantial range of conduct to which both articles clearly
apply w thout vagueness or inprecision.” Id. And the Court
made it clear that an officer charged with an Article 133
of fense nust have fair notice that his or her conduct was
puni shable. 417 U. S. at 755-57. Although there have been
occasional hints by sonme judges of our Court that proof of a

service customor regulation may be a requirenent of Article 133
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prosecutions generally, e.g., United States v. Kroop, 38 M 470,

473 (CVA 1993), that view, as then-Chief Judge Sullivan noted,
"has not commanded a majority of this Court,”™ with the possible
exception of officer-enlisted "fraternization" cases charged

under Article 133, instead of Article 134. United States v.

Boyett, 42 M) 150, 159 (1995)(Sullivan, C J., concurring in the
result).

In the instant case, there is no question that appellant
was on notice of what sorts of relationships were inpermssible.
Al beit it was an apparently nonpunitive regulation, an Air Force
Instruction in effect at the time of the charged conduct
proscri bed, and gave exanpl es of, unprofessional relationships.
It stated:

Rel ati onships in the Same Chain of Conmand,
the Sane Unit, or a Closely Related Unit.
Personal rel ationshi ps between nenbers of
different grades or positions within an
organi zati on or chain of conmmand can easily
beconme unprofessional. Dating and

i ndebt edness commonly get out of hand
because they appear to create favoritismor
partiality. Consequently, senior nenbers
shoul d not date or becone personally
obligated or indebted to junior nenbers.
This is al so because seniors have, or are
percei ved to have, authority to influence
the junior nmenber's career.[?°]

Paragraph Al.3.1., AFl 36-2909 (20 Feb. 1995) (enphasis added).

% We decline to attenpt to walk a |ine between "dating" and the evidence
adduced at appellant's court-nmarti al
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Furt her, as commander, appellant had occasion to both
di scuss and apply the standards relating to personal
rel ationships. Cpt Lovrak testified that she and appel |l ant had
had "several" professional discussions on the subject, even
before the deploynent to Italy, particularly concerning a
rel ati onship that involved a senior noncomm ssioned officer.
Appel I ant acknow edged in his testinony having "many di scussions
of professionalism with Cpt Lovrak, "each one may have been
related to another act or incident." Appellant also had to deal
with at | east one relationship matter in Italy, involving
enlisted menbers within 1Lt Clemms intelligence section.

In sum the granted issue asks whether the specification
was unconstitutionally vague in failing to allege violation of a
regul ati on or customof the service which forbade a relationship
such as his and 1Lt Cemms. The Constitution, however, does
not require that a regulation or custom of the service be
est abl i shed.

Qobviously, there will be nmany gradations of relationships
and associ ati ons between servicenenbers that will not put the
parties fairly on notice that the conduct m ght be
i nappropriate. However, as the Suprenme Court suggested in

Parker v. Levy, supra, there is certain conduct to which Article

133 "clearly appl[ies] w thout vagueness or inprecision."™ 417

U S. at 754. Under the circunstances of this case, we are
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satisfied that appellant's conduct falls into this latter

category. See United States v. Frazier, 34 M} 194 (CMA 1992).

Any officer would be on notice that this type of behavior was

puni shable. W hold that the granted issue is without nerit.

| ssue |1

Failure of Specification to Identify Acts Wich
Constituted the Unprofessional Relationship

Appel l ant's m sperception of this issue represents nore
than a matter of nere semantics. The conduct appellant was
charged with was "wongfully and wllfully devel op[ing] an
unprof essional relationship of inappropriate famliarity." The
"acts" appellant refers to did not "constitute" the
relationship, they evidenced it.

In regard to the evidence of the "acts" that was to be
proffered at trial, appellant was well on notice. A Bill of
Particulars, produced in limne by the prosecution, outlined the
core events and evidentiary matters the Governnent intended to
i ntroduce. Although necessarily abbreviated, the fullness of
their significance could hardly have failed to resonate in that
t he defense had previously been provided a copy of the 4-vol une
Article 32, UCMJ, 10 USC 8§ 832, Investigating Oficer's Report.

Thi s docunent contained both the sworn pretrial statenments and
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the summari zed or verbatimtestinony of all of the Governnent's
significant w tnesses.

Taken in conjunction with the Bill of Particulars, the
Governnent had disclosed, in essence, all of the evidence it
possessed in order to prove the nature of the rel ationship.

This granted issue is without nerit.

| ssue |11

Legal Sufficiency of Evidence

As previously indicated, it is not our function to reweigh
evi dence and determne guilt or innocence anew. Rather, our
responsibility is to ascertain whether the finder of fact had a
|l egally sufficient basis to reach the conclusion it did.
| ndeed, as pertained to virtually every evidentiary matter
presented by the prosecution, the defense either denied the act
or statenent, or presented it with a different content and
meani ng. The court nenbers, ?® however, apparently found the
credibility of appellant and 1Lt Cenmto be insufficient even
to raise a reasonable doubt as to guilt. W, in turn, are
satisfied that the evidence presented by the prosecution was

enough that "a reasonable factfinder could have found all the

% This particul ar panel was conprised of seven colonels and a |ieutenant
colonel, all on loan fromother installations and comrands.
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essential elenents beyond a reasonable doubt.” United States v.

Turner, supra; Jackson v. Virginia, supra.

The decision of the United States Air Force Court of

Crim nal Appeals is affirned.
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SULLI VAN, Judge (concurring):

| agree with the majority’s resolution of the granted issues.

Long ago,

in ny separate opinion in United States v.

Boyet t,

42

M) 150, 160-61 (1995) (Sullivan, J., concurring in the result),

concluded that a customor regulation was not constitutionally

required for a valid prosecution under Article 133, UCMI. |

sai d:

oy
FAI R NOTI CE THAT CONDUCT VI CLATED
ARTI CLE 133

47. The second issue in this case is
whet her appel |l ant was provided fair notice
that his conduct was a crine under Article
133. Cdearly, Parker v. Levy, [417 U S.]
at 755-57, 94 S.Ct. at 2561-62, provides
that at |east constructive notice of the
crimnality of a servicenenber’s conduct
is required by the Due Process C ause of
the Fifth Amendnent. Such notice can be
shown by proof of an authoritative court
deci sion including such conduct as
puni shabl e under Article 133; a provision
of the Manual for Courts-Marti al
expl ai ni ng conduct as a violation of
Article 133; or a customof the service
prohi biting such conduct or any ot her
ci rcunst ance which woul d establish that a
servi cenenber woul d have no reasonabl e
doubt that his conduct was unbecom ng an
officer. 1d. 1In United States v.

Johanns, 20 MJ at 161, this Court sinply
hel d that Captain Johanns in 1982 did not
have adequate notice fromany of the above
sources or anywhere el se that his conduct
was proscribed under Article 133.
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Those circunstances exist in this case, where appellant’s
conduct with a femal e subordinate officer clearly underm ned his

status as head of his squadron. See United States v. Frazier, 34

Ml 194 (CMVA 1992) (officer undermined his ability to | ead by open
and overly famliar relationship with enlisted nman’s wife). An
obvi ous | eadership failure existed in this case, which was not
only observed by subordi nates but was expressly called to
appellant’s attention by them Accordingly, appellant’s
prosecution for this Article 133, UCMI, offense was

constitutionally proper.
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EFFRON, Judge (concurring in part and dissenting in part):

For the reasons set forth below, | agree that the Charge,
inlight of the bill of particulars, was sufficient to state an
of fense and provide fair warning of the crimnality of the
conduct at issue. | do not agree that the evidence was

sufficient to prove the offense all eged.

| . Legal Sufficiency of the Charge
Article 133, UCMJ, 10 USC § 933, proscribes "conduct
unbecom ng an officer and a gentleman.” The Supreme Court, in

Parker v. Levy, 417 U S. 733, 756 (1974), indicated that such a

statute m ght be void for vagueness under the standards
applicable to crimnal offenses in the civilian sector. The
statute could be sustained in the mlitary context, however, so
| ong as the person had received "fair warning of the
crimnality” of his or her conduct. The Court relied in
significant part on the decisions of this Court and the | anguage
in the Manual for Courts-Mrtial that had "narrowed the very
broad reach of the literal |anguage of the articles, and at the

sane tinme ha[d] supplied considerable specificity by way of

exanpl es of the conduct which they cover." 1d. at 753-54. The
Court also noted that "further content may be supplied . . . by
less formalized customand usage." |d. at 754. The guidance in

the Manual for Courts-Martial plays a vital role in the
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assessnment of the legality of the Charge. Wth respect to the
of fense of conduct unbecom ng an officer and a gentl eman under
Article 133, the Manual notes:

There are certain noral attributes common to

the ideal officer and the perfect gentleman
: Not everyone is or can be expected

to meet unrealistically high nora

standards, but there is a limt of tolerance

based on custons of the service and mlitary

necessity bel ow which the personal standards

of an officer, cadet, or m dshi pman cannot

fall w thout seriously conprom sing the

person's standing as an officer, cadet, or

m dshi pman or the person's character as a

gentleman. This article prohibits conduct

by a conm ssioned officer, cadet, or

m dshi pman whi ch, taking all the

ci rcunstances into consideration, is thus

conpr om Si ng.

Para. 59c(2), Part 1V, Manual for Courts-Martial, United States
(2000 ed.). The Manual reflects traditional mlitary |aw.
Wnthrop, in his authoritative treatise, noted with respect to
an earlier version of the statute:

Though it need not anmount to a crinme, it
nmust offend so seriously agai nst |aw,
justice, norality or decorumas to expose to
di sgrace, socially or as a man, the

of fender, and at the sane tinme nust be of
such a nature or commtted under such

ci rcunstances as to bring dishonor or

di srepute upon the mlitary profession which
he represents.

WlliamWnthrop, Mlitary Law and Precedents 711-12 (2d ed.

1920 Reprint) (footnote omtted).
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The comments by the President in the Manual and Wnthrop in
his treatise reflect two tiers of disciplinary infractions under
mlitary law. The first tier includes matters that anount to
flaws or deficiencies in performance or conduct that are not
crinmes, either in the traditional or uniquely mlitary sense.

See generally United States v. Weatley, 10 USCVA 537, 28 CWR

103 (1959) (carel ess or thoughtless act of officer not
necessarily crimnal). Infractions not anounting to UCMI
of fenses may be addressed through adm nistrative nmeasures, such

as those listed in RCM 306(c)(2), Manual, supra, and the

Di scussion thereunder. The second tier includes matters that

not only involve deficiencies in performance or conduct, but

whi ch al so constitute of fenses under the UCMI. These matters

can be dealt with either under the UCMJ or through

adm ni strative actions. See RCM 306(c)(1)-(5), 401-04, and 407.
The Manual expressly addresses the subject of officer-

enlisted relationships in paragraph 83, Part |V

(Fraternization), providing a basis for differentiating between

t hose rel ationshi ps that are punishable under the UCM] and those

that are either permssible or that may be addressed solely

t hrough admi nistrative neasures. The Manual, however, does not

provi de simlar guidance with respect to the rel ationships

bet ween officers of different grades.
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United States v. Kroop, 38 M} 470 (CVA 1993), is our nost

recent precedent governing relationshi ps between officers of
different ranks. Kroop involved a charge of "undue famliarity"
and "excessive social contacts" between a married nale

i eutenant colonel (LtCol) and a married femal e second
lieutenant detailed to his squadron. LtCol Kroop pled guilty to
t he Charge but chall enged the findings on appeal. The Court of
MIlitary Review affirnmed the findings only insofar as the Charge
pertained to adultery and set aside that portion of the findings
concerning "undue famliarity" and "excessive social contacts."
34 M] at 634-36. The Judge Advocate Ceneral certified the case
to our Court.

The opinion of Senior Judge Everett, joined by Judge Wss,
addressed two aspects of the Charge. First, it stated that
“"[1]n the absence of further allegations as to the details of
t he conduct involved or the service customviol ated, we are
concerned about the inprecision of this |anguage.” 38 M at
472. Second, it noted that in 1989, at the tinme of the charged
conduct, "no custom of that service" and "no Air Force
Regul ati on prohi bited such conduct."” Id. at 473. Judges
Everett and Wss concluded that neither Article 133 nor Article
134 was violated by "private sexual intercourse between an
officer and his or her superior, unacconpani ed by any el enent of

harassnment or coercion on the part of the superior and any
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al l egation of violation of an applicable customor regul ation
I d.

Chi ef Judge Sullivan concurred in part and in the result,
limting his views to agreenent with a cormment by Senior Judge
Everett that the | anguage excised by the Court of Mlitary
Revi ew coul d be viewed as "surplusage" in the context of an
adul tery charge. I|d.

Judge G erke, in dissent, stated that the allegation of
"undue famliarity" and "excessive social contacts" with a
married femal e servicenenber was sufficient to state an of fense
under Article 133. He noted: (1) the case involved a guilty
plea in which the accused had not challenged the sufficiency of
the specification at trial; (2) under those circunstances, the
standard of review as to |egal sufficiency was | ower on appeal
than in a case where the specification had been chal | enged at
trial; and (3) the accused had not asked for a bill of
particulars or in any way asserted at trial that the
specification was too vague. 1d. at 474-75.

Judge Cox expressed agreenent "wi th al nost everything” in
Judge G erke's dissent, but he concurred in the result because
he vi ewed the decision of the Court of Mlitary Review as

doubting that "this particular conduct was of such a character

as to rise to conduct unbecom ng an officer." Id. at 473.
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In view of the split opinions in Kroop and the fact that it
was viewed as involving private behavior, it does not provide a
precedent that would clearly govern the present case. At a
m ni mum Kroop suggests that pleading and proof of a custom or
regul ation, or production of a bill of particulars, may be
sufficient to rebuff a challenge to such a specification in a
contested case.
Subsequent to our decision in Kroop, the Air Force revised
I nstruction (AFl) 36-2909, entitled "Fraternization and
Prof essi onal Rel ationshi ps,"” effective February 20, 1995. The
parties to the present case agree that the 1995 version of the
I nstruction was non-punitive, in the sense that violations were
not puni shabl e under Article 92, UCMJ, 10 USC § 892 (failure to
obey a | awful order or regul ation).
Wth respect to officers, the 1995 Instruction defined
"[u] nprofessional [r]elationships” as "[p]ersonal relationships
between officers . . . which result in inappropriate famliarity
or create the appearance of favoritism preferential treatnent,
or inpropriety.”" Para. AlL.1.2. Wth respect to officers within
t he sane chain of command, unit, or closely related unit, the
I nstruction not ed:
Personal rel ationships between nenbers of
different grades or positions within an
organi zati on or chain of conmand can easily

beconme unprofessional. Dating and
i ndebt edness commonly get out of hand
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because they appear to create favoritismor

partiality. Consequently, senior nenbers

shoul d not date or becone personally

obligated or indebted to junior nenbers.

This is al so because seniors have, or are

percei ved to have, authority to influence

the junior nenber's career.
Para. Al.3.1. The Instruction also defined fraternization
(officer-enlisted relationships) and noted that fraternization
was subject to crimnal prosecution under the UCM] as service
di screditing and prejudicial to good order and discipline.
Para. Al.1.3. No such |language was included with respect to
unpr of essi onal relationshi ps between officers; rather, the
Instruction sinply noted that such rel ationshi ps "becone a
matter of official concern.” Para. A1.3.2.III

The current version of AFlI 2909 (1 May 1999), issued

subsequent to the events at issue in this appeal, contains a
nore detail ed description of the nature of unprofessional
relationships. In addition, the new Instruction indicates that

commanders will use "a stepped approach to enforcenent of the

policy" regarding unprofessional relationships. 1d. (Summary of

! paragraph 2 of the Instruction directed commanders to take the follow ng
"corrective action" with respect to rel ationships having an adverse effect on
their units:

2.1 Consider administrative actions . .

2.2 Consider punitive action, when appropriate,
especially for favoritism partiality, or msuse of
grade or position, which nay be viol ations of the
Uni form Code of MIlitary Justice (UCMI).
Fraternization is a violation of the UCMI.
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Revi sions). Under the stepped approach, a commander first wll
i ssue an order "to cease an unprofessional relationship"; then,
if the officer does not adhere to the order, the conmmander wl|
consi der "prosecution under the UCM] for violation of the
order." Para. 4. The two-step approach is reinforced in

paragraph 8 of the Instruction, "Actions in Response to

Unpr of essi onal Rel ati onshi ps,” which provides that corrective

action

should normally be the | east severe
necessary to term nate the unprofessional
aspects of the relationship. The ful
spectrum of administrative actions is
avai | abl e and shoul d be consi der ed.

Experi ence has shown that counseling is
often an effective first step in curtailing
unprof essional relationships. . . . An order
to termnate a relationship, or the

of fensive portion of a relationship, can and
shoul d be given whenever it is apparent that
| esser administrative action may not be
effective. O ficers or enlisted nenbers who
vi ol ate such orders are subject to action
under the UCMJ for violation of the order.

This current Instruction reflects a recognition by the Air
Force that it is difficult to provide a definitive set of rules
governing the wide variety of personal interactions between
officers of different ranks, and that an order can serve to
focus the attention of an officer on the limts of his or her

rel ati onships with particul ar subordi nates.
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In a case such as this, where there has been a bill of
particulars, it is not necessary to address the question of
whet her the specification, standing al one, provides sufficient
notice that the conduct in question was proscribed by Article
133. Instead, it is appropriate to look at the bill of
particulars in conjunction with the guidance in the Instruction,
t he Manual, case |law, or custom

During the initial stages of the trial, the defense noved
to dismss the specification at issue on the grounds that it

failed to state an offense. The Governnent responded by

furnishing a bill of particulars.EI
2 The bill of particulars identified the follow ng circunstances in support of
t he Char ge:

1. Testinony surrounding the 21 Novenber 1995
Thanksgi ving party in Caorle, Italy. This includes
the ride back to Pordenone, Italy, statenents nade by
the accused in the elevator to Captain Hughes and the
subsequent gathering in Major Cloutier's hotel room

2. (Observations in Novenmber and Decenber 1995
from menbers of the squadron concerning frequency of
of f-duty contacts between the accused and his
subordinate Intelligence Oficer, 1Lt [First
Li eutenant] C emm

3. Testinony that the accused and 1Lt O emm
spoke to each other on the tel ephone fromtheir
respective hotel roons in the mddle of the night on
nore than one occasion

4. Lt Cemis statenents to Major Cloutier
admtting to having an affair with the accused and
her inability to stop the affair

5. Testinony fromvarious squadron personne
concerning their perceptions of the accused and 1Lt
Clemmas they pertain to confrontations with the
accused and his reactions to their confrontations.

6. Statenents that 1Lt Cemm made to Captain
Lovrak that "you warned me about [other aircrew] but
you didn't warn ne about LtCol Rogers."

7. Statenents nade by the accused to Mj or
Cloutier concerning the "di ce poker chip."
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The centerpiece of the bill of particulars was item4, the
allegation that 1Lt Cemmadmtted to Major Cloutier that she
was having an affair with appellant. The balance of the bill of
particul ars invol ved circunstantial evidence from which
i nferences could be drawn corroborating the existence of an
affair and its negative inpact on the conmand.

The bill of particulars was nore than sufficient to provide
adequate notice of conduct unbecom ng an officer and a
gentl eman. \hatever |limts there may be on the reach of Article
133 into discreet, private conduct, the circunstances referenced
inthe bill of particulars were well within the range of conduct
proscribed by mlitary law. | amconfident that no field grade
of ficer holding a position of command in any of the arned forces
coul d have reasonably believed in 1995 that he or she would not
risk a court-martial for having an affair with a subordinate
junior officer under the circunstances described in the bill of

particul ars.

8. Statenents by the accused while on his
cel lul ar phone to Major Hune that he was in [the]
nmountains with a beautiful woman, and a statement to
Maj or Cloutier that "we" are in the nountains.

9. Mjor Durtchi's observations of the accused
and 1Lt demmriding in a car together on a non-duty
day in civilian clothes.

10. Failure of the accused to advise 1Lt C emm
to have her room changed agai n when he discovered
that she had noved into the roomnext to his.

10
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1. Legal Sufficiency of the Evidence

A bill of particulars may provide the basis for sustaining
the |l egal sufficiency of a charge, but it does not address the
| egal sufficiency of the evidence actually introduced on the
merits. At trial, 1Lt C emm deni ed that she had been invol ved
in an affair with appellant, and she deni ed nmaking a statenent
to Major Cloutier admtting to such an affair. As a result, the
only evidence of her statenment was Major's Cloutier's assertion
that 1Lt G emm had, in fact, nmade such an adm ssion.

The mlitary judge ruled that Major Cloutier's recollection
of her statenent constituted hearsay that was inadm ssible on
the nmerits of the Charge, although he permtted it to be used,
under proper limting instructions, as a prior inconsistent
statenent to inpeach 1Lt Cemis trial testinony denying the
affair. See MI. R Evid. 613, Manual, supra. Because it was
excl uded as substantive evidence on the nerits, her statenent
may not be considered during appellate review of the question
whet her the evidence was legally sufficient to support the
charged of f ense.

Absent her adm ssion, the remainder of the prosecution's
case consisted of a variety of incidental touchings, social
encounters, warnings to appellant about the inpact of his
interactions with 1Lt C enmon the discipline and norale of the

unit, and appellant's actions in response to those expressions

11
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of concern. Wthout her adm ssions, the evidence reflected the
specul ation of others as to the possibility of an inappropriate
relationship, but did not provide a legally sufficient basis
upon which a reasonable factfinder could have conl uded, beyond a
reasonabl e doubt, that appellant's conduct with 1Lt C emm
crossed the line frompermssible interaction to an ill egal
unpr of essi onal relationship of inappropriate famliarity. See

United States v. Turner, 25 MJ 324 (CMA 1987), citing Jackson v.

Virginia, 443 U.S. 307, 319 (1979).

That concl usi on, however, does not nmean that the Air Force
was precluded from hol di ng appel |l ant accountable for his
conduct. Aside fromthe plethora of adm nistrative actions that
coul d have been taken with respect to matters such as efficiency
reports, assignments, and pronotions, appellant could have been
hel d accountable in a court-martial for the offense of
dereliction of duty under Article 92 or as a related charge
under Article 133. The evidence nakes abundantly cl ear that,
fromthe outset of appellant's interactions with 1Lt C enm
menbers of his command repeatedly called his attention -- as
squadron | eader -- to the deleterious inpact of these
interactions on the good order and discipline of the unit.

Al t hough these adnonitions were brought to appellant's attention
wi th increasing frequency and bl untness, he not only chose to

i gnore these expressions of concern -- but he also willfully

12
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engaged in conduct that further underm ned the norale of the
unit, a unit actively engaged in conbat operations. As squadron
| eader, he had a particular responsibility to set an exanpl e.
| nstead of conducting hinself in a manner that woul d ensure that
his interactions with 1Lt COemmwere limted to those necessary
for their professional relationship, he repeatedly placed
hinself in situations which affected norale within the unit and
whi ch caused reasonabl e concern anong the officers and enlisted
menbers of his unit. Rather than making it clear to his
subordinates that his relationship with 1Lt C enm was confi ned
to professional interaction, he inflaned the situation through
coment s suggesting that he viewed her as a sexual object rather
than as a mlitary officer.

This is not a case of an isolated remark in a private
conversation, nor does it involve a stray, careless or
t houghtl ess act. It also does not involve a relationship in
whi ch the parties endeavored to act with discretion and
ci rcunspection. The case before us involves a conmmandi ng
of ficer who -- knowi ng of concerns within his unit about his
relationship with a subordinate -- repeatedly acted with
flagrant disregard of the consequences upon his unit that would
result fromhis remarks and his visible interactions with that

subor di nat e.

13
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Under the circunstances of this case, | would have had no
difficulty in concluding that a reasonable fact-finder could
have found that appellant did not conduct hinself as an officer
and a gentl eman when he pernmtted the degradation of the norale,
good order, and discipline of his unit by taking actions that
further aggravated the reasonabl e concerns of nmenbers of his
unit and that had been repeatedly called to his attention.

G ven the way the case was charged and prosecuted, however, it
woul d be difficult to hold that a dereliction charge would be
fairly enbraced within the Charge. 1In light of the Government's
decision to center its prosecution on the existence of an

i nappropriate relationship rather than on appellant's
dereliction of duty, |I would dismss the Charge and renmand the

case for a rehearing on sentence.
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