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GARLAND, Circuit Judge: Edison Electric Ingtitute (EEI)
petitions for review of a compliance directive issued by the
Occupational Safety and Hedth Adminigration in 2003. We
conclude that because the directive did not promulgate a new
occupational safety or hedth standard under the Occupationd
Safety and Hedlth Act, but rather merdly reiterated a preexisting
standard, this court lacks jurisdiction over EEI's petition for
review.

The Occupational Safety and Health Act of 1970 (OSH Act)
authorizes the Secretary of Labor, through the Occupationa
Safety and Hedth Adminigration (OSHA), to ensure safe and
hedthful working conditions by cresting and enforcing
mandatory occupationa safety and hedth standards. 29 U.S.C.
88 651(b)(9), 655(b). In 1989, OSHA promulgated a genera
industry standard for Control of Hazardous Energy, 29 C.F.R. §
1910.147. See UAW V. OHA, 37 F.3d 665 (D.C. Cir. 1994).
OSHA exempted dectric utiliies from the genera standard,
promising “to propose in the near future’ a standard “to meet the
specid safety needs of that industry.” 53 Fed. Reg. 15,496,
15,504 (Apr. 29, 1988). Fulfilling that promise in 1994, OSHA
promulgated the Electric Power Generaion, Trangmisson, and
Digtribution Standard, 29 C.F.R. § 1910.269 (Power Generation
Standard or 1994 Standard), specificdly to protect maintenance
workers in eectric power generation plants from being injured
or killed by the accidentd activation of equipment while they
aresviang it.

The Power Generation Standard requires electric power
plants to establish hazardous energy control protocols known as
“lockout/tagout procedures.” Under these procedures, a worker
must shut down the egquipment and place a lock or tag on the
“energy isolaing device’ or control switch before commencing
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repairs. 29 C.F.R. 8 1910.269(d)(6)(iv). A lock is a mechanical
device that keeps the equipment from being energized until the
lock isremoved. A tag is awarning placed to caution others not
to operate the device. After the maintenance is completed, the
worker removes the lock or tag and reenergizes the equipment.
Id. § 1910.269(d)(7)(iv).

This case primarily concerns two further dements of the
1994 Power Generation Standard:  the “group servicing”
provison, 29 C.F.R. 8§ 1910.269(d)(8)(ii), and the “system
operator” exception, id. 8 1910.269(d)(8)(v). The group
savidng provison gpplies when “servicing or maintenance is
performed by a.. . . group” of workers. 1d. § 1910.269(d)(8)(ii).
It requires each employee in the group to “affix a persond
lockout or tagout device” to a “group lockout device” or
comparable mechanism “when he or she begins work,” and to
“remove those devices when he or she stops working.” 1d. §
1910.269(d)(8)(ii)(D). The system operator exception -- an
exception to the genera reguirements of the Power Generation
Standard -- provides that when “energy isolating devices are
ingdled in a centra location and are under the exdusive control
of a system operator,” the “system operator [may] place and
remove lockout and tagout devices in place of” the employee
doing the repair work. Id. § 1910.269(d)(8)(V).

EEl is a nationa association of shareholder-owned dectric
utility companies. Many of EEI's members generate, tranamit,
and digribute dectricity, and are therefore subject to the Power
Gengration Standard. Soon after OSHA promulgated that
standard in 1994, EEI filed a petition for review in the Beventh
Circuit. EEI was particularly concerned that the standard limits
the system operator exception “to gdtuaions where ‘energy
isolafing] devices are inddled in a centrd location and are
under the exdusive control of a system operator.”” Pet'r Br. at
11 (quoting 29 C.F.R. § 1910.269(d)(8)(v)). EEI eventudly
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withdrew its petition for review, however, see Edison Elec. Inst.
V. OHA, No. 94-2389 (11th Cir. Apr. 18, 1995) (dismissing
petition for review), and entered into negotiations with OSHA
over the tems of a forthcoming OSHA compliance directive
concerning the Power Generation Standard, Pet'r Br. at 12.

In 1997, OSHA issued that directive, OSHA Directive CPL
2-1.18A (Oct. 20, 1997) (1997 Directive). In its discusson of
the group servicing provision, the 1997 Directive refers to an
ealier OSHA directive that offers examples of group
lockout/tagout procedures that would comply with the genera
industry energy control standard.  According to the 1997
Directive, those sample procedures “can be used to comply
with” the group servicing provison of the Power Generation
Standard as wdl. 1997 Directive a 32. The earlier directive
provides “severd aternatives for having . . . employees &ffix
persona lockout/tagout devices in a group . . . Ssetting,”
induding procedures invaving master lockboxes and master
tags. OSHA Directive STD 1-7.3, a C-2 to C-3 (Sept. 11,
1990). The 1997 Directive states that those sample procedures
“are intended as examples only,” and that “[o]ther means of
meeting the” 1994 Standard “may dso be used.” 1997 Directive
at 32nb5.

On severd occasons dfter the publication of the 1997
Directive, EEl and its members urged OSHA to interpret the
Power Generation Standard to permit supervisors, rather than
individud maintenance workers, to control locks and tags during
group servicing. In a June 1999 letter to OSHA, EEI stated its
understanding that individud worker control of locks and tags
is not required by the standard’s group servicing provision, and
that supervisor control is adequate as long as the supervisor
“accounts for” each crew member and notifies each member
before reenergizing the equipment. Letter from Charles Kdly,
EEl, to Richard Farfax, OSHA (dune 2, 1999). OSHA
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responded in an October 1999 letter that EEI's understanding
was wrong, and that “each employee in the group needs to be
able to dfix higher persond . . . device as part of the group
lockout.” Letter from Farfax to Kelly a 2 (Oct. 14, 1999)
(quoting 59 Fed. Reg. 4320, 4361 (Jan. 31, 1994)). “[V]erba
accountability steps,” OSHA said, “are not equivalent to each
employee placing a personal device on a group [lockout/tagout]
mechanism.” 1d. EEI filed a petition for review of tha letter in
this court, asserting that the letter amended the standard in the
same way that it asserts the 2003 directive at issue in this case
does. Once agan, however, EEl withdrew its petition. See
Edison Elec. Inst. v. DOL, No. 99-1518 (D.C. Cir. Feb. 28,
2000) (dismissing petition for review).

In 2000, OSHA issed a citation to Exelon Generating
Corp., an EEl member, for violaing the Power Generation
Standard by permitting a supervisor to verbdly notify individua
crew members of the gpplication and remova of lockout/tagout
devices from a magter tag, rather than requiring each employee
to &fix and remove a persond lock or tag from the master tag.
Exelon defended on the ground that its method complied with
the 1994 Standard, as the 1999 EEI letter had asserted. An
Adminigrative Law Judge (ALJ) rejected that argument. Exelon
Generating Corp., OSHRC Docket No. 00-1198, 2001 O.S.H.D.
(CCH) 132,495 (Nov. 13, 2001). At the time of EEI’s petition
to this court, Exdon's petition for review was pending before
the Occupationa Safety and Hedth Review Commisson
(OSHRC).!

'On April 26, 2005, OSHRC affirmed the ALJs finding of
violation. OSHRC held that the 1994 Standard “mandates use of a
personal tagout device in a group tagging situation,” Exelon
Generating Corp., 2005 OSHRC No. 17, dip op. a 5, and that neither
post-promulgation negotiations nor the 1997 Directive evidences any
agreement “to substitute verba notification of the application and
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Despite  OSHA'’s continued refusa to adopt EEl's
interpretation of the Power Generation Standard, EEI persisted.
In February 2000, EEI wrote OSHA two more letters, agan
arguing that supervisor control of locks and tags during group
saviang complies with the Power Generation Standard. In
addition, EEl contended that the system operator exception
applies regardiess of whether the system operator has exclusive
physica control over the energy isolating device, so long as the
system operator is the only person authorized to use the device.
Letter from Kelly to Charles N. Jeffress, OSHA (Feb. 24, 2000);
Letter from Kdly to Farfax (Feb. 17, 2000). OSHA’s
November 21, 2000 reply again disagreed with both points. In
response to the latter contention, OSHA noted that the exception
permitting a system operator “to place and remove lockout and
tagout devices’ agpplies “only when the energy isolating devices
are in a centrd location under the exdusve control of the
system operator,” and that “centra location” means “a location
to which access is physcdly limited to one or more persons
acting as a system operator during the sarvicng operation.”
Letter from Jeffressto Kelly a 4 (Nov. 21, 2000).

On June 18, 2003, OSHA issued the compliance directive
a issue inthis case. The directive expresdy regjects EEI’s views
of the 1994 Power Generation Standard’'s group servicing
provison. It states:

Group lockout/tagout procedures . . . mug assure . . .
that each individud is the only person who can release
his or her persona lockout device, persona tagout
device, or equivdent means of controlling hazardous
energy sources. Procedures that rely solely on visud

removal of [lockout/tagout] protection for the requirement of
individual worker sign on/off,” id. at 6.
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or audible means of accounting for employees are not
acceptable.

OSHA Directive CPL 2-1.38, at B-4 (June 18, 2003) (2003
Directive). The directive aso rgects EEI’s understanding of the
system operator exception, expressy defining the term “centra
control location under the exdudve control of a system
operator” as.

An area to which access by employees, other than the
system operator, to energy isolating devices is
physcdly limited to a person(s) acting as a “system
operator” during the maintenance or servicing
operation. The system operator has complete control
over the hazardous energy sources because no other
employees have access to the area and its energy
control devices.

Id. & A-2. Findly, the directive defines the term “persona
tagout devices’ as.

Prominent warning devices, secured to energy isolating
devices in accordance with an established procedure
that uniquey identify each employee performing the
savidng/mantenance activity and that indicate that
the energy isolaling device(s), and the meachines or
equipment being controlled, cannot be operated until
the persond tagout device is removed.

Id. at A-8.

On September 12, 2003, EEI filed a petition for review in
this court. EEIl chdlenges the 2003 Directive on the following
grounds, among others.  that OSHA issued it without following
the notice-and-comment requirements applicable to occupational
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safety standards under the OSH Act, see 29 U.S.C. § 655(b); that
the directive is unsupported by subgantial evidence in the
record, see id. 8 655(f); and that the directive is arbitrary and
capricious, see 5 U.S.C. § 706. Before we may consider the
merits of EEI's chalenges, however, we must first determine
whether we have jurisdiction to entertain its petition for review.

The OSH Act provides that any person adversely affected
by an “occupationd safety or health standard,” 29 U.S.C. §
655(b), may, “a any time prior to the sixtieth day after such
sandard is promulgated,” file a petition chalenging the validity
of the standard in an appropriate court of appedls, id. § 655(f).
The OSH Act defines an “occupational safety and health
standard” as “a standard which requires conditions, or the
adoption or use of one or more practices . . . reasonably
necessary or appropriate to provide safe . . . places of
employment.” 1d. § 652(8). If an OSHA rule? does not amount
to an “occupationa safety or hedth standard,” this court does
not have jurisdiction to review it. See Chamber of Commerce v.
United States Dep't of Labor, 174 F.3d 206, 209-11 (D.C. Cir.
1999) (didinguishing between a “standard” and a “regulation”
for purposes of jurisdiction under the OSH Act); Workplace
Health& Safety Council v. Reich, 56 F.3d 1465, 1467-68 (D.C.
Cir. 1995) (same). Challenges to rules that are not occupationa

2Section 655(b) provides that OSHA may promulgate, modify, or
revoke an occupational safety or health standard “by rule.” 29 U.S.C.
§ 655(b). In addition, the OSH Act gives the Secretaries of Labor and
Hedth and Human Services the authority to promulgate “such rules
and regulations as [they] may deem necessary to carry out their
responsibilities’ under the Act. Id. 8 657(g)(2).
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safety and hedth standards must be filed in federd didrict court
pursuant to the Adminigrative Procedure Act, 5 U.S.C. 8§ 703;
see Reich, 56 F.3d at 1467, dthough other considerations may
preclude immediate review in that court as wel, see Sturm,
Ruger & Co. v. Chao, 300 F.3d 867, 872-73 & n.5 (D.C. Cir.
2002).

In addition, we have indicated that we lack jurisdiction to
review an OSHA rule unlessitisa“new” standard. Chamber of
Commerce, 174 F.3d a 211. The jurisdictiona requirement that
the standard be new -- and not smply the reiteration of an
exiging standard -- is supported by a number of rationaes.
Textudly, it would be a dretch to say that a rule that merely
restates an exiging standard “requires conditions, or the
adoption or use of one or more practices,” as the definition of
standard provides. 29 U.S.C. § 652(8) (emphasis added). In
such a circumgance, it is the exiding standard, not the
reiteration, that compels employer practices. And it would be an
even greater textud stretch to say that an OSHA rule that merely
restates an earlier standard “promulgate{s]” that standard, as
required by the jurisdictiond languege of § 655(f). Cf.
Independent Equip. Dealers Ass'n v. EPA, 372 F.3d 420, 426
(D.C. Cir. 2004) (holding that, “because the . . . EPA Letter does

not reflect any change in EPA’s . . . regulations or its
interpretation of those regulations, it is dfficult to see how that
letter ‘promulget[ed] or reviged] . . . any regulaion’”

(dterdtions in origind)). Again, the better reading is that a
dandard is*“promulgated” only when it is origindly issued.

Moreover, to permit review whenever OSHA reiterates the
requirements of a standard -- which is what OSHA contends it
did in the 2003 Directive (as wdl as in the 1997 Directive and
inthe 1999-2000 correspondence with EEI) -- would drcumvent
§ 655(f)'s requirement that any petition for review be filed
“prior to the Sxtieth day after such standard is promulgated.”  |f
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the 2003 Directive is no different from the 1994 Power
Generation Standard, then EEI should have petitioned for review
in 1994. Indeed, EEI did file a petition for review that year, but
voluntarily withdrew it. If OSHA is correct that it has not
changed its podition since it promulgated the Power Generation
Standard, then to permit review now would alow EEI to avoid
the consequences of its falure to adhere to the congressondly
prescribed jurisdictional window of 8§ 655(f). See Independent
Equip. Dealers, 372 F.3d at 428 (“Just as it would be folly to
dlow parties to chdlenge a regulation anew each year upon the
annud re-publication of the Code of Federal Regulations, so too
it is glly to permit parties to chalenge an established regulatory
interpretation each time it is repeated.”); see also General
Motors Corp. v. EPA, 363 F.3d 442, 451 (D.C. Cir. 2004)
(holding that a chdlenge to agency letters reiterating the
agency’s consstently hdd position was untimely); Molycorp,
Inc. v. EPA, 197 F.3d 543, 546-47 (D.C. Cir. 1999) (same).

The partties do not dispute that our jurisdiction depends
upon whether the 2003 Directive establishes new obligations
beyond those imposed by the 1994 Power Generation Standard.
See 11/9/04 Ord Arg. Tape at 1:55-2:01. Asmight be expected,
however, each has a different view as to the directive's novelty.
OSHA contends that the directive “does not impose any new or
independent obligations” Resp. Br. a 16, and that it is “a mere
restatement of OSHA's decade-old postion on the energy
control provisons of the power generation standard,” id. at 23.
EEIl, by contrast, indgs that the directive “states new and
revised mandatory and enforcesble requirements,” Pet’'r Br. at
1, and thereby “substantively amends’ the 1994 Standard, id. at
5.

In the falowing Part we consder whether the directive is
(as OSHA contends) merdly old wine in a new bottle, or (as EEI
ingsts) anew vintage atogether.
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The heart of EElI's argument is that the 2003 Directive
dters the 1994 Power Generation Standard's group servicing
provison by requiring each employee to take a physica step,
such as persondly afixing and removing a lock, or signing on
to and off of a tag -- rather than permitting the group’s
supervisor to accomplish lockout/tagout for the entire group
following, for example, oral communication with the employees.
There is no question that the directive does require personal
control of locks and tags. The directive mandates that: “Group
lockout/tagout procedures . . . must . . . ensur[e] that each
individud is uniquely accounted for and that each individua is
the only person who can release his or her persona lockout
device[or] persond tagout device” 2003 Directive a B-4. And
it further states that “[p]rocedures that rely solely on visua or
audible means of accounting for employees are not acceptable.”
Id.  Accordingly, the question is whether these Statements
deviate from the origind standard, or merely reterate it (abeit
in somewhat clearer language). We condder EEI's five
argumentsin favor of the former propostion in turn.

EEI's firg contention is that the 2003 Directive congtitutes
a change from the Power Generation Standard because neither
the text of the 1994 Standard, nor that of the preamble
accompanying it, requires that maintenance employees working
in a group “exercise persond accountability by affixing persona
locks or tags or their equivdent to energy control devices”
Pet'r Br. a 33. But this contention is smply incorrect. The
1994 Standard expresdy dates that, “[w]hen sarvicing or
maintenance is performed by’ a group, “[€]lach authorized
employee shal affix a personal lockout or tagout device. . ., or
comparable mechanism, when he or she begins work and shdl
remove those devices when he or she stops working.” 29
CFR. 8 1910.269(d)(8)(ii)(D) (emphess added). Tha
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provison reflects OSHA'’s view, as stated in the 1994 preambile,
that “the only way to ensure that the employee is aware of
whether or not the lockout or tagout device is in place is to
permit only that employee to remove the device himsdf or
hersdf.” 59 Fed. Reg. a 4360; see id. a 4361 (“[Elach
employee in the group needs to be able to &fix hisher persona
lockout or tagout system device as part of the group lockout.”
(quoting 54 Fed. Reg. 36,644, 36,681-82 (Sept. 1, 1989))).
Indeed, in anouncing the 1994 Standard, OSHA expresdy
rejected “EEI['s] argu[ment] that the person removing a lockout
or tagout device need not be the same as the person who placed
it,” and instead adopted the postion that “each employee mugt
have the assurance that the device is in his or her control, and
that it will not be removed by anyone else except in an
emergency Stuation.” 1d. a 4360; see also id. a 4361 (“The
authorized employee in charge of the group lockout or tagout
cannot reenergize the equipment until eech employee in the
group has removed hisher persona device.” (quoting 54 Fed.
Reg. at 36,681-82)).2

EEI's second argumert is that the 2003 Directive changes
the Power Generation Standard by adding, for the firg time, a
definition of the term “central location under the exclusve
control of a system operator” that assertedly alters the term’s
origind meaning. The term plays a key role in the system
operator exception to the genera requirements of the Power
Generation Standard. Under the 1994 Standard, the exception

*As EEl points out, the 1994 preamble also states that “the
procedure must ensure that no lock or tag is removed without the
permission of the authorized employee.” 59 Fed. Reg. at 4364
(emphasis added). But whatever the word “permission” may
otherwise connote, in the context of the other statements quoted above
it plainly requires personal handling of alock or tag and not mere ora
assent.
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applies only when “energy isolaing devices are inddled in a
central location and are under the exclusive control of a system
operator.” 29 CF.R. § 1910.269(d)(8)(v). In such
circumgances, the “system operator” may “place and remove
lockout and tagout devices in place of” the individud
maintenance employee. 1d. § 1910.269(d)(8)(v)(B).

The 2003 Directive defines this key term as an “area to
which access by employees, other than the system operator, to
energy isolaing devices is physcdly limited” 2003 Directive
a A-2. It further explains that the system operator exception
goplies only when the “system operator has complete control
over the hazardous energy sources because no other employees
have access to the area and its energy control devices” Id.
According to EEI, this definition marks a dramatic change from
the Power Generation Standard, because it limits the system
operator exception to cases in which the operator is the only
employee with physical access to the equipment. By contrast,
in EEl's view the 1994 Standard permits a supervisor to place
and remove locks and tags for other employees whenever the
upervisor has exdusive administrative control over the
machinery under repair -- i.e., whenever the system operator is
the only person authorized to operate the equipment.

But what EEl cdls a “new definition,” Pet'r Br. a 21, isin
fact a near-verbatim recitation of the text of the 1994 preamble.
Compare 2003 Directive at A-2 (“The system operator has
completecontrol over the hazardous energy sour ces because no
other employees have access to the area and its energy control
devices.” (emphasis added)), with 59 Fed. Reg. at 4364 (“Under
[the system operator exception], the system operator has
complete control over hazardous energy sources. . .. Other
employees do not even have accessto the energy control devices
and cannot operate them.” (emphass added)). And the
preamble’s indgtence that the system operator have “complete
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control” because “[o]ther employees do not even have access to
the energy control devices,” id. at 4364, strongly supports the
directive' s focus on physical control.

The 2003 Directive's definition of “centra location” is dso
condgtent with the definition in the letter that OSHA sent EEI
on November 21, 2000. In responseto EEI’s contention that the
system operator exception gpplies regardiess of whether the
system operator has exdusve physica control of the energy
isolating device, OSHA there explained that “central location”
means “a location to which access is physically limited to one or
more persons acting as a system operator during the servicing
operation.” Letter from Jeffressto Kdly at 4 (Nov. 21, 2000).

EEI’'s third argument is that dramatic change is wrought by
yet another definition in the 2003 Directive: that of “persona
tagout devices”  The directive defines such devices as
“[pjrominent warning devices’ that “uniqudy identify each
employee peforming the servicing/maintenance activity and
that indicate that” the equipment under repar “cannot be
operated until the personal tagout device is removed.” 2003
Directive a A-8. Although EEI does not explain what it thinks
the term meant in the origind standard, the directive’s definition
is perfectly consistent with that standard. The requirement that
persona tagout devices “uniqudy idertify each” maintenance
employee can be found in the 1994 Standard a §
1910.269(d)(3)(ii)(E), which states that “[e]ach lockout device
or tagout device shdl include provisions for the identification of
the employee goplying the device” And the requirement that
the equipment under repair “cannot be operated until the
personal tagout device is removed” smply restates the command
of 8§ 1910.269(d)(7)(iv), that “[€]ach lockout or tagout device
dhdl be removed from each energy isolating device by the
authorized employee who applied the lockout or tagout device’
before “energy is restored to the” equipment.
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Fourth, EEl contends that the 2003 Directive is a new
standard because it is incongstent with OSHA’s 1997 Directive
regarding the Power Generation Standard. EEI directs our
attention to Appendix B of the 1997 Directive, which in turn
refers to Appendix C of the ealier directive regarding the
generd industry lockout/tagout standard.  Appendix B dates:
“Appendix C [of the earlier directive] presents example group
lockout/tagout procedures that can be used to comply with” the
1994 Power Generation Standard. 1997 Directive at 32.

At firg glance, the 1997 Directive' s reference to Appendix

C seams to offer little succor to EEI, since the text of Appendix
C iscompletely consstent with the 2003 Directive. It states:

Normal group lockout/tagout procedures require the
affixing of individual lockout/tagout devices by each
authorized employee to a group lockout device . . . .
The use of the work permit or “master tag” system
(with each employee personally signing on and sgning
off the job to ensure continual employee accountability
and control) . . . is an acceptable approach to
compliance with the group lockout/tagout and dhift
transfer provisons of the stlandard.

OSHA Directive STD 1-7.3, a C-6 to C-7 (emphasis added).
Appendix C adso provides “examples to illustrate . . . severa
dternatives for having authorized employees affix persond
lockout/tagout devices in a group lockout/tagout setting.” 1d. at
C-2 to C-3. The examples include “a lockbox procedure’ in
which the energy isolating device is placed in a lockbox to
which “[e]lach authorized employee assgned to the job then
dfixes higher personal lock or tag,” id. a C-5 (emphess
added), and a “Master Tag” system in which a master tag “is
subsequently signed by all of the mantenance/servicing
workers” id. a C-9 (emphasis added).
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Notwithgtanding this apparent consstency with the 2003
Directive, EElI takes comfort from Appendix C's further
datement that “[t]his discussion is intended only as an example
and is not anticipated to reflect operations at any specific
fadlity.” 1d. a C-7 to C-8. Smilarly, a footnote to Appendix
B of the 1997 Directive dates  “These [Appendix C
illustrations] are intended as examples only. Other means of
mesting the standard may also be used.” 1997 Directive at 32
n.5. In EEI's view, these caveats demonstrate OSHA's intention
-- a least in 1997 -- to permit lockout/tagout procedures
different from those discussed in Appendix C, and particularly
to pemit procedures that do not require individua crew
members to personaly place or sign adevice.

But describing as “examples’ procedures that comply with
the literd terms of the 1994 Standard -- which requires
“personal lockout or tagout devicels . . . or comparable
mechanism[s],” 29 C.F.R. 8§ 1910.269(d)(8)(ii))(D) -- hardy
means that employers are free to use different procedures that do
not comply with those terms.  Under the established interpretive
canon of gusdem generis, “[w]here generd words follow
Specific words,” the general words are “construed to embrace
only objects smilar in nature to those objects enumerated by the
preceding specific words.” Washington State Dep't of Social &
Health Servs. v. Guardianship Estate of Keffeler, 537 U.S. 371,
384 (2003) (dteration in origind) (citation omitted). The “other
means’ sanctioned by the 1990 and 1997 Directives include
procedures smilar to the examples offered in those directives,
but do not include procedures that are fundamentally different.

EEl endeavors to buttress its reliance on the 1997 Directive
by adverting to the “negotiation history” that preceded it.
According to the petitioner, “OSHA initidly proposed to
indude’ language in the directive that would require “persondly
ggning on and off a tag, or physcdly applying a lock,” but
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subsequently “agreed to exclude it” in the face of opposition
from EEl during the settlement negotiations following EEI's
withdrawal of its petition for review of the 1994 Standard. Pet'r
Br. a 5. OSHA, however, recals the history differently.
According to a 2003 letter from OSHA to EEl, no “agreement
was ever executed, EEI eventudly withdrew its chdlenge [to the
1994 Standard] unilaterdly, [and] OSHA made no commitments
in resolving that case.” Letter from John L. Henshaw, OSHA,
to Carl D. Behnke, EEI, at 2 (June 13, 2003). Unfortunately, we
have no way to determine which entity is the better historian.
And regardiess of whether negotiation history is ever useful in
explaning the meaning of a regulation that is clear on its face,
irresolvably disputed higtory can be of no hdp at dll.

Findly, EEl clams tha the heat of the controversy
between it and OSHA is a “fundamenta error” that OSHA made
when it crafted the Power Generation Standard in 1994. Pet'r
Br. a 11. As the preamble to the standard reflects, OSHA
thought the system operator exception ratified “lockout and
tagout practices that are common in the dectric utility industry,”
paticulaly the “use of a system operator who initiates and
controls switching and tagging procedures.” 59 Fed. Reg. a
4364. In EEI's estimation, however, “[w]hile intending to craft
a provison tha endorsed longdanding utility power plant
practices” OSHA ingtead “inexplicably conditioned the
goplication of” the system operator exception “upon the
presence of power plant configurations and practices that Smply
do not exist” -- i.e.,, configurations in which the system operator
is the only employee with physca access to the equipment.
Pet'r Br. at 11. EEl inggts that it was this 1994 “misperception”
about how “power plants are configured” that led to “errors and
omissons’ that grealy limited the scope of the exception. Id.
a 12. As counsd for EEIl put it a ord argument, EEI'S
contention is essentidly that “[tlhere is a misteke in the
preamble.” 11/9/04 Ora Arg. Tape at 11:45.
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What this argument makes manifest is that EEI's true
quarrel is not with the 2003 Directive, but with the 1994
Standard and its preamble. Cadt in this light, EEI's problem is
clear: it should have made these points in a chalenge to the
1994 Standard -- a challenge that it began but later withdrew --
not in a petition to review a compliance directive issued nearly
a decade later. If OSHA was mistaken about the configuration
of eectric power plants, it made that mistake in 1994, not in
2003. And even if OSHA’s policy is based on a faulty empirical
premise (a point OSHA vigoroudy disputes), there is no doubt
that the policy the agency set forth in the 2003 Directive is the
same one it has consgently followed since 1994 -- in the
origind Standard, in the 1997 Directive, and in the 1999-2000
correspondence with EEI.

In short, the 2003 Directive isnot anew standard, but rather
“merdy restate]g) in an abstract setting -- for the umteenth time
-- [OSHA’Y] longstanding interpretation” of its Power
Generation Standard. Independent Equip. Dealers, 372 F.3d at
427. Indeed, OSHA foreswears drawing any independent
authority at dl from the directive, contending that in an
enforcement action, any finding of a violaion must be
predicated on the standard itsdf, “just as if the [directive] had
never been issued.” Pacific Gas & Elec. Co. v. FPC, 506 F.2d
33, 38 (D.C. Cir. 1974). AsEE! is therefore “no worse off than
it would be had the [directive] not been issued at dl,” Molycorp,
197 F.3d at 547, it may not obtain review of the directive in the

court of appedls.

v

Because OSHA’s 2003 Directive does not render any
gonificant change to the agency’s 1994 Power Generation
Standard, the directive is not itsdf a new occupationd safety or
hedth standard within the meening of 29 U.S.C. § 655(b).
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Accordingly, we have no jurisdiction to review it. Workplace
Health, 56 F.3d at 1468-69.* The petition for review is

Dismissed.

‘In a footnote to its brief, EEl suggests that, if this court
concludes it lacks jurisdiction to review EEI’'s petition directly, the
case should be transferred to the district court. Pet’r Br. at 35 n.19;
see Workplace Health, 56 F.3d at 1469 (citing 28 U.S.C. § 1631). We
deny this request because the question of the district court’s
jurisdiction raises a host of issues, see Surm, Ruger, 300 F.3d at 871-
77, that have been neither fully briefed nor argued. As a consequence,
we cannot conclude that a transfer to the district court would be*“in the
interest of justice,” as 28 U.S.C. § 1631 requires.



